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privilege  of  the  Library, 
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2  United  Pacific  Insurance  Company,  etc.  vs. 

In  the  United  States  District  Court  for  the 

Southern  District  of  California 

Central   Division 

Civil  No.  6024- WM 

UNITED  PACIFIC  INSURANCE  COMPANY,  a  cor- 
poration, 

Plaintiff, 
vs. 

THE  OHIO  CASUALTY  INSURANCE  COMPANY, 
a  corporation,  R.  H.  McKEON,  individually; 
GEORGE  B.  PAGE,  individually;  R.  H.  McKEON 
and  G.  B.  PAGE,  doing  business  under  the  fictitious 
name  of  PACIFIC  LAUNDRY  AND  DRY 
CLEANERS;  GEORGE  B.  PAGE,  individually 
and  doing-  business  under  the  fictitious  name  of  MIS- 
SION LINEN  AND  TOWEL  SUPPLY  COM- 
PANY; FLOYD  GILBERT;  ROBERT  ECHOLS 
and  BEVERLY  ECHOLS, 

Defendants. 

COMPLAINT  FOR  DECLARATORY  JUDGMENT 

Plaintiff  complains  and  alleges: 

I. 
That  this  is  a  civil  action  for  a  declaratory  judgment, 
brought   under   the   provisions   of    Section  274-d  of   the 
Judicial  Code,  as  amended.    28  U.  S.  C.  A.  400. 

IL 

That  plaintiff  is  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
Washington,    for    the   purpose,   among   other    things,   of 
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engaging  in  the  business  of  insuring  persons  against  the 
liability  imposed  upon  them  for  damages  arising  out  of 
the  ownership,  maintenance  [2]  and  use  of  motor  vehicles. 
That  plaintiff  is  duly  admitted  and  licensed  to  transact 
such  business  in  the  State  of  California  and  is  a  citizen 
of  the  State  of  Washington,  having  its  Home  Office  and 
principal  place  of  business  in  Tacoma,  in  said  State. 

III. 
That  defendant.  The  Ohio  Casualty  Insurance  Com- 
pany, is  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Ohio  for  the 
purpose,  among"  other  things,  of  engaging  in  the  business 
of  insuring  persons  against  liability  imposed  upon  them 
by  law  for  damages  arising  out  of  the  ownership,  main- 
tenance and  use  of  motor  vehicles  and  is  a  citizen  of  the 
State  of  Ohio,  maintaining  its  Home  Office  and  principal 
place  of  business  in  the  City  of  Hamilton,  in  said  State. 

IV. 

That  the  defendants,  R.  H.  McKeon,  George  B.  Page, 
sometimes  known  as  G.  B.  Page,  Floyd  Gilbert,  Robert 
Echols  and  Beverly  Echols  are  natural  citizens  of  the 
State  of  California,  residing  within  the  Southern  Dis- 
trict of  the  United  States  District  Court  for  the  State  of 
California. 

V. 

That  there  is  a  diversity  of  citizenship  among  and  be- 
tween plaintiff  and  each  and  all  of  said  defendants,  and 
that  the  amount  in  controversy  herein  exceeds  the  amount 
of  $3,000.00,  exclusive  of  interest  and  costs. 
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VI. 

That  the  defendant,  George  B.  Page,  also  known  as 
G.  B.  Page,  engages  in  various  business  enterprises,  some- 
times as  an  individual  and  at  other  times  as  a  co-partner 
under  fictitious  names,  two  of  which  said  enterprises  are 
Mission  Linen  and  Towel  Supply  Company  and  Pacific 
Laundry  and  Dry  Cleaners.  That  the  defendants,  George 
B.  Page,  sometimes  known  as  G.  B.  Page  and  R.  H.  Mc- 
Keon  are  co-partners  in  the  conduct  of  the  business 
enterprise  known  and  conducted  under  the  fictitious  name 
of  Pacific  Laundry  and  Dry  Cleaners. 

VIL 

That  on  or  about  the  18th  day  of  September,  1945, 
in  consideration  of  the  premium  paid,  plaintiff  issued  to 
the  defendant,  George  B.  Page,  [3]  individually  and  do- 
ing business  as  Mission  Linen  and  Towel  Supply  Com- 
pany and  H.  B.  Page,  individually  and  doing  business  as 
Model  Linen  Supply  Company  and  George  B.  Page, 
doing  business  as  Modern  Linen  Supply  Company,  here- 
inafter designated  as  the  ''insured",  and  effective  for  a 
term  of  one  year  from  and  after  said  date,  its  policy 
of  automobile  liability  and  property  damage  insurance, 
Number  CLP  11184,  covering  a  certain  1940  G.M.C. 
Panel  Truck,  Motor  Number  22837053.  That  said  policy 
was  issued  by  plaintiff'  and  accepted  by  said  insured  in 
consideration  of  the  statements  contained  in  the  Declara- 
tions forming  a  part  thereof  and  subject  to  the  limits  of 
liability,  exclusions,  conditions,  and  agreements  therein 
contained.  That  a  copy  of  said  policy  is  attached  here- 
to, marked  "Exhibit  A",  and  by  this  reference  made  a 
part  hereof,  the  same  as  if  fully  restated  herein. 
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VIII. 

That  said  policy  of  insurance  provided  that  plaintiff 
would  pay  on  behalf  of  said  insured  all  sums  which  said 
insured  might  be  obligated  to  pay  by  reason  of  the  lia- 
bility imposed  upon  said  insured  by  law  for  damages, 
caused  by  bodily  injuries  and  damage  to  property  of 
others,  including  death  at  any  time  resulting  therefrom, 
sustained  by  any  person  or  persons  caused  by  accident 
and  arising  out  of  the  ownership,  maintenance  and  use 
of  said  motor  vehicle.  That  plaintiff  further  agreed  in 
and  by  said  policy  with  said  insured  to  provide  a  defense 
of  any  suit  or  suits  brought  against  said  insured  alleging 
such  injuries  and  seeking  damages  by  reason  thereof. 
That  the  limits  of  liability  contained  in  said  policy  of 
insurance  were  $10,000.00  as  applicable  to  injury  or 
death  of  one  person,  and  subject  to  that  limit  for  each 
person,  the  sum  of  $25,000.00  for  each  accident  giving 
rise  to  claims  or  suits  against  said  insured  and  the  sum 
of  $5,000.00  for  damage  to  property  of  other  persons. 
That  said  policy  of  insurance  was  in  full  force  and  effect 
at  all  times  hereinafter  mentioned. 

IX. 

That  said  policy  of  insurance  contained,  among  other 
things,  the*  following  provision : 

"Other  Insurance — If  at  the  time  of  an  accident 
there  is  any  other  insurance  available  to  the  insured 
(in  this  or  any  other  carrier)  there  shall  be  no  in- 
surance afforded  hereunder  as  respects  such  accident 
except  that  if  the  applicable  limit  of  liability  of  this 
policy  is  [4]  in  excess  of  the  applicable  limit  pro- 
vided by  the  other  insurance  available  to  the  insured 
this   policy   shall   afford   excess   insurance   over   and 
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above  such  other  insurance  in  an  amount  sufficient 
to  afford  the  insured  a  combined  limit  of  liability 
equal  to  the  applicable  limit  of  liability  afforded 
by  this  policy.  It  is  further  provided  that  in  re- 
spect of  loss  arising-  out  of  the  operation,  mainte- 
nance or  use  of  any  non-owned  automobile  other  than 
a  hired  automobile,  the  applicable  insurance  afforded 
by  this  policy  shall  be  excess  over  and  above  such 
other  available  insurance.  Insurance  under  this  pol- 
icy shall  not  be  construed  to  be  concurrent  or  con- 
tributing- with  any  other  insurance  which  is  available 
to  the  insured." 

X. 

That  sometime  prior  to  the  16th  day  of  January,  1946, 
the  exact  day  being  unknown  to  plaintiff,  the  defendant, 
The  Ohio  Casualty  Insurance  Company,  in  consideration 
of  a  premium  duly  paid,  issued  to  the  defendants,  R.  H. 
McKeon  and  G.  B.  Page,  doing  business  under  the  fic- 
titious name  of  Pacific  Laundry  and  Dry  Qeaners,  here- 
inafter designated  as  "said  assured",  its  policy  of  auto- 
mobile liability  and  property  damage  insurance,  num- 
bered CLP  2454.1n  and  by  the  terms  of  said  policy  of  in- 
surance, the  defendant,  The  Ohio  Casualty  Insurance 
Company  agreed  to  and  did  indemnify  said  assured  against 
the  liability  imposed  by  law  for  damages  arising  out  of 
bodily  injuries,  including  death  at  any  time  resulting 
therefrom,  caused  by  accident  and  arising  out  of  the 
operation,  maintenance  and  use  of  motor  vehicles.  Said 
defendant  further  agreed  in  and  by  the  terms  of  said 
policy  of  insurance,  to  provide  a  defense  of  any  suit  or 
suits  brought  against  said  assured  alleging  such  injuries 
and  seeking  damages  on  account  thereof.    The  limits  of 
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liability  contained  in  said  policy  of  insurance  were 
$25,000.00  as  applicable  to  injury  or  death  of  one  per- 
son, and  subject  to  that  limit  for  each  person,  the  sum 
of  $50,000.00  for  each  accident  giving  rise  to  claims  or 
suits  against  said  assured  and  the  sum  of  $5,000.00  for 
damage  to  the  property  of  others.  That  said  policy  of 
insurance  was  in  full  force  and  effect  at  all  times  here- 
inafter mentioned. 

XL 

That  said  policy  of  insurance  so  issued  by  defendant. 
The  Ohio  Casualty  Insurance  Company,  contains,  among 
other  things,  the  following  provision: 

"DEFINITIONS"  [5] 

<'M'\     *       *       * 

(2)  If  the  Named  Assured  is  a  corporation  or 
a  co-partnership  the  word  "Assured"  wherever  used 
in  this  policy  shall  include  executive  officers,  directors 
or  co-partners  respectively,  in  their  capacity  as  such." 

XII. 
That  sometime  immediately  prior  to  the  16th  day  of 
January,  1946,  the  defendant,  George  B.  Page,  indi- 
vidually, and  doing  business  under  the  fictitious  name  of 
Mission  Linen  and  Towel  Supply  Company,  leased  or 
rented  the  motor  vehicle  hereinabove,  and  in  said  policy 
of  insurance  described  and  issued  by  plaintiff,  to  R.  H. 
McKeon  and  G.  B.  Page,  doing  business  under  the  fic- 
titious name  of  Pacific  Laundry  and  Dry  Cleaners  for 
their  use  in  the  conduct  of  the  business  of  said  last  named 
partnership  enterprise.  That  on  or  about  the  16th  day 
of  January,  1946,  the  defendant,  Floyd  Gilbert  was  driv- 
ing and  operating  said  motor  vehicle  on  and  about  the 
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business  of  R.  H.  McKeon,  and  G.  B.  Page,  doing  busi- 
ness under  the  fictitious  name  of  Pacific  Laundry  and 
Dry  Cleaners  and  while  so  engaged  in  the  business  of 
said  defendants,  became  involved  in  an  accident  resulting 
in  personal  injuries  of  a  serious  nature  to  the  defend- 
ants, Robert  Echols  and  Beverly  Echols  and  in  damage 
to  the  property  of  the  defendant,  Robert  Echols.  That 
said  last  named  defendants  have  made  claim  against 
plaintiff  and  ag-ainst  each  and  all  of  the  other  defendants 
named  in  this  action.  That  said  defendants,  Robert  Echols 
and  Beverly  Echols  have  brought  an  action  for  damages 
against  the  defendants,  R.  H.  McKeon  and  G.  B.  Page, 
doing  business  under  the  fictitious  name  of  Pacific  Laun- 
dry and  Dry  Cleaners  and  G.  B.  Page,  doing  business  in- 
dividually under  the  fictitious  name  of  Mission  Linen 
and  Towel  Supply  Company  and  Floyd  Gilbert  in  the 
Superior  Court  of  the  State  of  California  in  and  for  the 
County  of  San  Luis  Obispo,  said  action  being  numbered 
15733  on  the  dockets  of  said  court;  and  demand  has 
been  made  upon  plaintiff  by  the  defendants,  R.  H.  Mc- 
Keon and  G.  B.  Page,  doing  business  under  the  fictitious 
name  of  Pacific  Laundry  and  Dry  Cleaners,  to  provide  a 
defense  to  said  action,  and  they  have  tendered  the  defense 
of  said  action  to  plaintiff.  Said  last  named  defendants 
contend  that  plaintiff  is  bound  and  obligated  to  provide 
a  defense  to  said  action,  by  and  through  its  attorneys, 
and  to  pay  any  judgment  recovered  therein,  up  to  [6] 
the  limits  of  liability  contained  in  its  said  policy  of  in- 
surance. 

XIII. 

That  an  actual  controversy  exists  among  and  between 
the  plaintiff  and  each  and  all  of  the  defendants.    That 
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it  is  the  position  of  plaintiff  that  its  said  policy  of  insur- 
ance, while  in  full  force  and  effect,  does  not  apply  to 
and  cover  said  accident  of  January  16,  1946,  for  the 
reason  that  said  policy  of  insurance  so  issued  by  defend- 
ant, The  Ohio  Casualty  Insurance  Company,  contains 
higher  limits  of  liability  and  covers  said  accident  to  the 
exclusion  of  the  policy  issued  by  plaintiff.  That  the  de- 
fendant, The  Ohio  Casualty  Insurance  Company  contends 
that  the  liability  of  the  plaintiff  is  primary,  and  that  its 
liability,  if  any,  is  secondary,  and  that  its  policy  of  insur- 
ance applies  only  after  the  limits  of  liability  stated  in 
the  policy  of  insurance  issued  by  plaintiff  have  been  ex- 
hausted. 

That  each  and  all  of  the  individual  defendants  to  this 
action  claim  plaintiff  has  primary  liability  by  reason  of 
said  accident  of  January  16,  1946;  that  plaintiff  is  bound 
and  obligated  to  provide  a  defense  to  said  action  for  dam- 
ages, numbered  15733  on  the  dockets  of  the  Superior 
Court,  San  Luis  Obispo  County,  California,  and  pay 
any  judgment  recovered  therein  up  to  the  limits  of  lia- 
bility contained  in  said  policy. 

That  it  is  the  further  position  of  plaintiff  that  its 
policy  of  insurance,  while  in  full  force  and  effect,  does 
not  apply 'to  and  cover  said  accident  of  January  16,  1946, 
for  the  reason  that  said  motor  vehicle  at  the  time  of  said 
accident  was  being  used  exclusively  in  the  business  of 
R.  H.  McKeon  and  G.  B.  Page,  doing  business  under  the 
fictitious  name  of  Pacific  Laundry  and  Dry  Cleaners,  and 
that  the  policy  of  insurance  of  defendant,  The  Ohio  Casu- 
alty Insurance  Company  covers  and  applies  to  said  acci- 
dent to  the  exclusion  of  the  policy  issued  by  the  plaintiff'. 
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Wherefore,  plaintiff  prays : 

(a)  That  the  Court  order  a  speedy  hearing  of  this 
action  and  advance  it  on  the  calendar  as  provided  in 
Rule  57,  of  the  Rules  of  Civil  Procedure  of  the  District 
Courts  of  the  United  States; 

(b)  That  upon  final  hearing  hereof,  this  Court  enter 
a  [7]  declaration  that  said  policy  of  insurance  so  issued 
by  plaintiff'  does  not  apply  to  and  cover  said  accident  of 
January  16,  1946;  but  that  the  policy  of  insurance  issued 
by  the  defendant,  The  Ohio  Casualty  Insurance  Company, 
applies  to  and  covers  said  accident  to  the  exclusion  of 
the  insurance  afforded  by  plaintiff;  that  plaintiff  is  not 
bound  or  obligated  to  provide  a  defense  to  said  action 
numbered  15733  now  pending  in  the  Superior  Court  of 
the  State  of  California  in  and  for  said  County  of  San 
Luis  Obispo,  and  that  plaintiff'  is  not  bound  or  obligated 
to  pay  any  judgment  recovered  in  said  action  by  the  de- 
fendants. Robert  Echols  and  Beverly  Echols,  against  the 
defendants,  R.  H.  McKeon  and  G.  B.  Page,  doing  busi- 
ness under  the  fictitious  name  of  Pacific  Laundry  and 
Dry  Cleaners  and  George  B.  Page,  doing  business  indi- 
vidually under  the  fictitious  name  of  Mission  Linen  and 
Towel  Supply  Company  and  Floyd  Gilbert;  and 

(c)  For  such  other  and  further  relief,  both  general 
and  special,  as  to  this  Honorable  Court  may  seem  just, 
meet  and  proper. 

HARRY  E.  SACKETT 
Attorney  for  Plaintiff 

RAYMOND  G.   BROWN 
Attorney  for  Plaintiff 
[Verified.]    [8] 
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"EXHIBIT  A" 

Comprehensive   Bodily   Injury 

and  Property  Damage  Policy  No.  CLP  11184 

Liability  Policy  Agent  James  McCloskey 

[Crest]     * 
UNITED   PACIFIC   INSURANCE   COMPANY 
Tacoma,   Washington 

DECLARATIONS 

1.  The  named  insured  is  George  B.  Page,  Individually 
and  DBA  Mission  Linen  and  Towel  Supply  Com- 
pany and  H.  B.  Page  Individually  and  DBA  Model 
Linen  Supply  Co.,  and  George  B.  Page  DBA  Modern 
Linen  Supply  Company. 

2.  Post  office  address  of  insured  723  E.  Montecito  St., 
Santa  Barbara,   California. 

3.  The  policy  period  shall  be  from  September  18,  1944 
to  September  18,  1947  at  12:01  A.  M.  standard  time 
at  the  insured's  above  designated  post  office  address 
as  to  each  of  said  dates. 

4.  Provisional  deposit  premium  payable  on  effective  date 
is  $609.72,  on  first  anniversary  $609.72  and  on  sec- 
ond anniversary  $609.72. 

5.  Policy  is  subject  to  Annual  audit. 

6.  Named  insured's  principal  business  operations  are 
Laundry,  Linen  &  Towel  Supply. 


12 
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Limits  of  Liability 


Description  of 
Coverages 


Coverages 

are 
"Included" 

or  Each 

"Excluded"    Person 


Each 
Occurrence 


Bodily  Injuries  Cov- 
erage : 

f  (1)  Automobiles    Included 

A  ■{  (2)   Products  Included 

j  (3)  Another  Included 

[  exposures 

Property  Damage 
Coverages : 

B  Automobiles     Included 

(1)   Products 


$10,000.  $25,000. 


$10,000. 
$10,000. 


Not  appli- 
cable 


C 


(2)   Another 
exposures 


Excluded     Not  appli- 
cable 

Excluded      Not  appli- 
cable 


$25,000. 
$25,000. 


$  5,000. 


$ 


Aggregate 


Not  appli- 
cable 
$25,000.00 
Not  appli- 
cable 


Not  appli- 
cable 


f  $ operations, 

i  $ protective, 

[  $ contractual 


8.  Insured's  records  are  kept  and  may  be  audited  at 
above  post  office  address  or  at  No  Exceptions. 

9.  No  insurer  has  canceled  or  declined  any  bodily  in- 
jury or  property  damag-e  liability  insurance  for  the 
named  insured  during  the  past  year,  except  No  Ex- 
ceptions. 

The  premium  for  this  policy  is  modified  by  reason 
of  the  insured's  having  in  effect  at  inception  date 
of  this  policy  the  following  insurance : 


10 


Name  of  Insurance 

Carrier  Policy  No. 


Coverage 
Afforded 

None 


Limits  of 
Liability 


Expiring 
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The  terms  printed  on  the  back  of  this  page  and  num- 
bered 1  to  76  inclusive,  are  hereby  made  a  part  hereof, 
and  this  page,  when  countersigned  by  a  duly  authorized 
agent  of  the  company,  together  with  United  Pacific  In- 
surance Company  page  of  terms  numbered  77  to  172  in- 
clusive shall  constitute  the  above  numbered  policy. 

UNITED  PACIFIC  INSURANCE  COMPANY 
J  W  Reynolds  President. 

Countersigned  at  Santa  Barbara,  Calif. 

by 

Authorized  Agent.   [9] 

Specimen. 

UNITED  PACIFIC  Insurance  Company 
Does  Hereby  Agree  with  the  named  insured,  in  considera- 
tion of  the  premium,  subject  to  the  limits  of  liability  and 
other  terms  of  this  policy: 

To  Pay  on  behalf  of  the  insured  all  sums  which  the 
insured  shall  become  obligated  to  pay  by  reason  of  the 
liability  for  damages  (1)  imposed  upon  him  by  law  or 
(2)  assumed  or  retained  by  him  under  any  warranty  of 
goods  or  products,  or  under  any  contract  or  agreement 
wholly  in  'writing  which  liability,  without  such  contract 
or  agreement,  would  not  attach.  Because  Of — 

Coverage  A — Bodily  Injury,  Sickness  or  Disease,  in- 
cluding Death  at  any  time  resulting  therefrom,  sustained 
by  any  person  or  persons: 

Coverage  B — Injury  To  or  Destruction  Of  Property, 
including  loss  of  use  thereof,  arising  out  of  the  owner- 
ship, maintenance  or  use  of  any  Automobile; 
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Coverag-e  C — Injury  To  or  Destruction  Of  Property  Of 
Others,  including  loss  of  use  thereof,  caused  by  accident 
and  arising  from  exposures  not  described  in  Coverage  B, 

********* 

(4)  any  person  while  using  an  owned  automobile  or  a 
hired  automobile,  and  any  person  or  organization  legally 
responsible  for  the  use  thereof,  provided  the  actual  use 
is  with  the  permission  of  the  named  insured,  and  also 
any  executive  officer  of  the  named  insured  with  respect 
to  the  use  of  a  non-owned  automobile  in  the  business  of 
the  named  insured. 

********* 

Other  Insurance— If  at  the  time  of  an  accident  there  is 
any  other  insurance  available  to  the  insured  (in  this  or 
any  other  carrier)  there  shall  be  no  insurance  afforded 
hereunder  as  respects  such  accident  except  that  if  the 
applicable  limit  of  liability  of  this  policy  is  in  excess  of 
the  applicable  limit  provided  by  the  other  insurance  avail- 
able to  the  insured  this  policy  shall  afford  excess  insur- 
ance over  and  above  such  other  insurance  in  an  amount 
sufficient  to  afford  the  insured  a  combined  limit  of  liability 
equal  to  the  applicable  limit  of  liability  afforded  by  this 
policy.  It  is  further  provided  that  in  respect  of  loss 
arising  out  of  the  operation,  maintenance  or  use  of  any 
non-owned  automobile  other  than  a  hired  automobile,  the 
applicable  insurance  afforded  by  this  policy  shall  be  excess 
over  and  above  such  other  available  insurance.  Insurance 
under  this  policy  shall  not  be  construed  to  be  concurrent 
or  contributing  with  any  other  insurance  which  is  avail- 
able to  the  insured. 

********* 

[Endorsed] :    Filed  Nov.  26,  1946.    Edmund  L.  Smith 
Clerk.  [10] 
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[Title  of  District  Court  and  Cause] 

SEPARATE  ANSWER  OF  DEFENDANT  THE 
OHIO  CASUALTY  INSURANCE  COMPANY, 
A  CORPORATION 

Comes  now  the  defendant,  The  Ohio  Casualty  Insur- 
ance Company,  a  corporation,  and  severing  from  its  co- 
defendants  and  answering  for  itself  alone  affirms,  denies 
and  alleges,  as  follows: 

I. 

In  answer  to  paragraphs  VII,  VIII  and  IX  of  plain- 
tiff's complaint  this  defendant  states  that  it  lacks  sufficient 
information,  knowledge  or  belief  to  enable  it  to  answer 
and  on  that  ground  denies  each  and  every  allegation  con- 
tained in  the  said  paragraphs  and  each  and  every  part  of 
each  thereof.  It  is  informed  and  believes  and  therefore 
alleges  that  an  insurance  policy  was  issued  by  the  plain- 
tiff Company  to  George  B.  Page,  a  defendant  herein,  in- 
dividually and  doing  business  as  the  Mission  Linen  and 
Towel  Supply  Company  covering  a  certain  1940  CMC 
panel  truck,  motor  number  2283705  and  that  said  policy 
of  insurance  covered  the  said  George  B.  Page  [11]  in- 
dividually and  doing  business  as  the  Mission  Linen  and 
Towel  Supply  Company  and  the  said  1940  GMC  panel 
truck  on  the  day  of  January  16,  1946  at  the  time  of  an 
accident  in  which  the  said  motor  vehicle  was  involved. 
That  said  policy  of  insurance  provided  that  the  plaintiff 
would  pay  on  behalf  of  the  said  insured  all  sums  which 
said  insured  might  be  obligated  to  pay  by  reason  of  lia- 
bility imposed  upon  said  insured  by  law  for  damages 
caused  by  bodily  injuries  and  damage  to  property  of 
others   including  death  at  any   time   resulting  therefrom 
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sustained  by  any  person  or  persons  caused  by  an  accident 
arising-  out  of  the  ownership,  maintenance  or  use  of  said 
motor  vehicle.  That  plaintiff  further  agreed  in  and  by 
said  policy  with  said  insured  to  provide  a  defense  of  any 
suit  or  suits  brought  against  said  insured  alleging  such 
injuries  and  seeking  damages  by  reason  thereof. 

II. 

In  answer  to  paragraph  X  of  plaintiff's  complaint  this 
defendant  admits  that  on  or  about  the  24th  day  of  March, 
1945  this  defendant  in  consideration  of  a  premium  duly 
paid,  issued  to  defendant  R.  H.  McKeon  and  G.  B.  Page, 
doing  business  as  Pacific  Laundry  and  Dry  Cleaners  its 
policy  of  comprehensive  bodily  injury,  liability  and  prop- 
erty damage  CLP  2454.  Denies  each  and  every  other  al- 
legation contained  therein  except  that  it  admits  that  the 
limits  of  liability  contained  in  said  policy  of  insurance 
were  $25,000.00  as  applicable  to  the  death  or  injury  of 
one  person  and  subject  to  that  limit  for  each  person  the 
sum  of  $50,000.00  for  each  accident  giving  rise  to  claims 
or  suits  ag-ainst  said  insured  or  coming  under  the  terms 
of  said  policy  and  the  sum  of  $5000.00  for  damag-e  to 
the  property  of  others  for  losses  coming  under  the  terms 
of  said  policy  of  insurance.  That  said  policy  of  insur- 
ance was  in  full  force  and  effect  on  the  16th  day  of  Janu- 
ary, 1946  and  in  that  connection  defendant  alleges  that 
under  the  terms  of  said  policy  it  agreed  to  pay  on  behalf 
of  the  insured  all  sums  which  the  insured  should  become 
obligated  to  pay  [12]  by  reason  of  the  liability  imposed 
upon  him  by  law  because  of  bodily  injury,  disease  or 
illness  including  death  at  any  time  resulting  therefrom 
sustained  or  alleged  to  have  been  sustained  within  the 
policy  period  by  any  person  or  persons.     Under  the  terms 
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of  said  policy  it  was  extended  with  respect  to  automo- 
biles owned  by  or  registered  in  the  name  of  the  named 
insured  and  said  policy  of  insurance  contained  the  fol-. 
lowing-  provisions: 

"Other  Insurance. — If  other  valid  insurance  or  in- 
demnity exists  protecting  the  Assured  or  any  person 
or  organization  entitled  to  protection  hereunder  from 
liability  for  bodily  injury,  disease,  illness  or  death, 
or  for  damage  to  property  of  others,  this  policy  shall 
not  apply  in  respect  to  such  specific  hazard  otherwise 
covered,  whether  the  Assured  is  specifically  named  in 
such  policy  or  not;  provided,  however,  that  if  the 
limits  of  insurance  in  this  policy  are  in  excess  of  the 
limits  provided  by  said  other  insurance  this  policy 
shall  provide  excess  insurance  against  said  hazard  in 
an  amount  sufficient  to  give  the  Assured  a  combined 
amount  of  protection  equal  to  the  limits  of  this 
policy." 

That  further  it  is  provided  by  general  endorsement 
Number  (3)  attached  to  said  policy,  dated  March  24, 
1945  as  follows: 

"It  is  agreed  that  the  coverage  provided  under  the 
policy  ,to  which  this  endorsement  is  attached  shall 
not  apply  to  the  liability  of  G.  B.  Page,  a  partner  for 
his  personal  non-business  exposures  or  activities;  of 
his  liability  in  connection  with  other  business  activi- 
ties as  an  individual,  a  member  of  other  partnerships 
a  receiver,  a  director,  or  an  executive  officer  of  a 
corporation." 

That  a  copy  of  said  policy  including  all  endorsements 
thereon  is  attached  hereto  and  incorporated  herein  as  if 
fully  set  forth  and  denominated  Exhibit  "A". 
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III. 

In  answer  to  paragraphs  XI  and  XII  of  plaintiff's  [13] 
complaint  this  defendant  admits  the  allegations  therein 
contained. 

IV. 

In  answer  to  paragraph  XIII  of  plaintiff's  complaint 
this  defendant  admits  that  each  and  all  of  the  individual 
defendants  to  this  action  claim  plaintiff  has  primary  lia- 
bility by  reason  of  said  accident  of  January  16th.  That 
plaintiff  is  bound  and  obligated  to  provide  a  defense  to 
action  number  15733  on  the  docket  of  the  Superior  Court 
of  San  Luis  Obispo  County,  California,  and  to  pay  any 
judgment  recovered  therein  up  to  the  limits  of  said  policy. 

This  defendant.  The  Ohio  Casualty  Insurance  Company, 
admits  that  it  contends  that  the  liability  of  the  plaintiff 
is  primary  and  that  its  liability,  if  any,  is  secondary  and 
that  its  policy  of  insurance  applies  only  after  the  limits 
of  liability  stated  in  the  policy  of  insurance  issued  by  the 
plaintiff  have  been  exhausted.  States  that  it  lacks  suf- 
ficient information  or  belief  to  deny  each  and  every  other 
allegation  contained  in  the  said  paragraph  and  each  and 
every  part  of  each  thereof. 

Wherefore,  this  defendant  prays  that  upon  a  hearing 
of  this  matter  this  court  enter  a  declaration  that  said 
policy  of  insurance  issued  by  the  plaintiff'  does  apply  to 
and  cover  said  accident  of  January  16,  1946.  That  the 
policy  of  insurance  issued  by  this  defendant  does  not 
apply  to  and  cover  said  accident  of  January  16,  1946  and 
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any  liability  arising  therefrom  on  the  part  of  R.  H.  Mc- 
Keon  and  G.  B.  Page,  doing  business  as  Pacific  Laundry 
and  Dry  Cleaners,  or  anyone  else  until  the  limits  of 
plaintiff's  contract  are  reached  and  then  only  as  to  the 
liability  of  the  defendant  R.  H.  McKeon  and  G.  B.  Page, 
doing  business  as  Pacific  Laundry  and  Dry  Cleaners, 
after  the  limits  of  liability  of  plaintifif  United  Pacific  In- 
surance Company  have  been  reached.  That  the  court  fur- 
ther decrees  that  the  plaintiff  is  bound  and  obligated  to 
provide  a  defense  to  said  action  number  15733  now  pend- 
ing in  the  Superior  Court,  State  of  California,  in  and  [14] 
for  said  County  of  San  Luis  Obispo  and  is  bound  and 
obligated  to  pay  any  judgment  recovered  in  said  action 
by  the  defendants  herein  Robert  Echols  and  Beverly 
Echols  against  the  defendant  R.  H.  McKeon  and  G.  S. 
Page,  doing  business  as  Pacific  Laundry  and  Dry  Clean- 
ers, and  George  B.  Page,  doing  business  individually  un- 
der the  fictitious  name  of  Mission  Towel  Supply  Com- 
pany and  Floyd  Gilbert  to  the  limit  of  its  contract  and 
for  such  other  and  further  relief  both  general  and  specific 
as  to  this  Honorable  Court  may  seem  just,  meet  and 
proper. 

PARKER,  STANBURY  &  REESE 
By  Richard  E.  Reese 

Attorneys  for  Defendant,  The  Ohio  Casualty  Insurance 
Company,  a  Corporation 

[Verified.]  [15] 
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"EXHIBIT  A" 

CLP  2454  Comprehensive  Liability  Policy 

(Including  Property  Damage  for  Automobiles) 

THE  OHIO  CASUALTY  INSURANCE  COMPANY 

of  Hamilton,  Ohio 

(A  Stock  Company) 

See  End 

Item  Declarations 

1.  Name  of  Assured  R.  H.  McKeon  and  G.  B.  Page 
dba  Pacific  Laundry  &  Dry  Cleaners 

2.  Post  Office  Address  110  State  Street,  Santa  Bar- 
bara, California 

3.  The  Assured  is   Co-partnership 

(Individual,  Co-Partnership,  Corporation) 

4.  Policy  Period:  From  March  24,  1945  to  March  24, 
1946  commencing  and  ending  at  12:01  A.  M.  Stand- 
ard Time  at  the  address  of  the  Named  Assured  as 
stated  herein. 

5.  Limits  of  Liability:     $25,000.00  each  person; 

$50,000.00  each  occurrence. 
$  5,000.00    Automobile    Prop- 
erty Damage  Liability 

6.  Nature  of  Assured's  business:  Laundry  and  dry 
cleaning 

7.  The  provisional  deposit  premium  is  $285.19  payable 
$285.19  in  advance  and  $ on  1st  an- 
niversary, $ on  2nd  annivery,  subject 

to  the  provisions  of  Conditions  5  and  6  of  this 
Policy.  The  sums  of  the  Minimum  Premiums  re- 
ferred to  in  Conditions  5  and  6  of  this  Policy  shall 
in  no  event  be  considered  as  less  than  $100.00. 
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8.  No  liability  insurance  has  been  declined  or  cancelled 
by  any  company  during  the  past  three  years,  except 
as  follows:    No  exceptions 

Countersigned 

This  16  day  of  March  1945.    By  St.  Clair  Morton  Imk 

Agent 

Santa  Barbara,  California  [16] 

at 

Specimen 

AUTOMOBILE  EXTENDED  COVERAGE 

With  respect  to  automobiles  owned  by  or  registered  in 
the  name  of  the  Named  Assured  the  unqualified  word 
"Assured"  wherever  used  in  this  policy  includes  not  only 
the  Named  Assured  but  also  any  person  while  using  the 
automobile  and  any  person  or  organization  legally  re- 
sponsible for  the  use  thereof  provided  the  actual  use  is 
with  the  permission  of  the  Named  Assured. 

3.  Subrogation  In  the  event  of  any  payment  under 
this  policy  the  Company  shall  be  subrogated  to  all  the  As- 
sured's  rights  of  recovery  therefor  and  the  Assured  shall 
execute  all  papers  required  and  shall  do  everything  that 
may  be  necessary  to  secure  such  rights. 

4.  Other  Insurance  If  other  valid  insurance  or  indem- 
nity exists  protecting  the  Assured  or  any  person  or  organi- 
zation entitled  to  protection  hereunder  from  liability  for 
bodily  injury,  disease,  illness  or  death,  or  for  damage  to 
property  of  others,  this  policy  shall  not  apply  in  respect  to 
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such  specific  hazard  otherwise  covered,  whether  the  Assured 
is  specifically  named  in  such  policy  or  not;  provided,  how- 
ever, that  if  the  limits  of  insurance  in  this  policy  are  in 
excess  of  the  limits  provided  by  said  other  insurance  this 
policy  shall  provide  excess  insurance  against  said  hazard 
in  an  amount  sufficient  to  give  the  Assured  a  combined 
amount  of  protection  equal  to  the  limits  of  this  policy. 
*********  [17] 

#3 

GENERAL  ENDORSEMENT 

It  is  agreed  that  the  coverage  provided  under  the  policy 
to  which  this  endorsement  is  attached  shall  not  apply  to 
the  liability  of  G.  B.  Page,  a  partner  for  his  personal 
non-business  exposures  or  activities;  or  his  liability  in 
connection  with  other  business  activities  as  an  individual, 
a  member  of  other  partnerships  a  receiver,  a  director,  or 
an  executive  officer  of  a  corporation. 

Nothing  herein  contained  shall  vary,  alter,  waive  or 
extend  any  of  the  terms,  representations,  conditions  or 
agreements  of  the  policy  other  than  as  above  stated. 

To  be  attached  to  and  forming  a  part  of  Policy  No. 
CLP  2454  issued  to  R.  H.  McKeon,  Et  Al  by 

THE  OHIO  CASUALTY  INSURANCE  CO. 
Howard  Slamkis 

President 

This  endorsement  effective  March  24,  1945 
Agent  [  18] 
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#4 

GENERAL  ENDORSEMENT 

It  is  hereby  provided  that  in  the  event  of  any  material 
change  in  or  cancellation  of  the  within  numbered  policy, 
notice  of  such  change  or  cancellation  will  be  given  to 
the  Exchange  Officer  of  Camp  Cooke  or  Santa  Barbara, 
California. 

Nothing  herein  contained  shall  vary,  alter,  waive  or 
extend  any  of  the  terms,  representations,  conditions  or 
agreements  of  the  policy  other  than  as  above  stated. 

To  be  attached  to  and  forming  a  part  of  Policy  No. 
CLP  2454  issued  to  R.  H.  McKeon,  Et  Al  by 

THE  OHIO  CASUALTY  INSURANCE  CO. 

Howard  Slamkis 

President 

This  endorsement  effective  March  24,  1945 
Agent   [  19] 

CERTIFICATE  OF  INSURANCE 

THE  OHIO  CASUALTY  INSURANCE  COMPANY 
HAMILTON,  OHIO 

Issued  to:     Camp  Cooke  Post  Exchange 

Issued  to :  Camp  Cooke  Post  Exchange 

Camp  Cooke  California 

Street  Citj'  State 

The  Ohio  Casualty  Insurance  Company  does  hereby  cer- 
tify that  the  following  described  policy  has  been 
issued  and  is  in  force  at  this  date. 
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Policy  No.  CLP-2454.    Policy  Period  3-24-45  to  3-24-46 

Inception         Expiration 

Name  of  Insured  R.  H.  McKeon  and  G.  B.  Page  dba 
Pacific  Laundry  and  Dry  Cleaners,  (and  Fashion 
Cleaners)    (and  Mission  Laundry  &  Cleaners) 

Post  Office  Address    110  State  St.,  Santa  Barbara,  Calif. 

Street  City  State 

Coverages  and  Limits  of  Liability 
Bodily  Injury  Liability  $25,000.00     Each  Person 

$50,000.00     Each  Accident 
Property   Damage   Liability      $  5,000.00     Each  Accident 

Description  of  Risk:  Coverage  applies  to  all  automobiles 
owned  or  operated  by  the  insured,  and  in  addition, 
miscellaneous  Bodily  Injury  Liability  exposures,  on 
a  Comprehensive  Policy  form  basis. 

The  Ohio  Casualty  Insurance  Company  will  not  notify 
the  party  to  whom  this  certificate  is  addressed  in  the  event 
of  any  change  in  or  the  cancellation  of  the  policy,  unless 
this  certificate  has  been  modified  to  provide  that  such 
notice  is  necessary. 

State  any  modification  here: 

Countersigned  at:    Santa  Barbara,  Calif,  date  11/21/45 

THE  OHIO  CASUALTY  INSURANCE  COMPANY 
By 

(Important:    Copy  of  Any   Certificate   Issued   Must   Be 
Furnished  to  the  Company) 

[Endorsed]  :    Filed  Dec.  16,  1946.    Edmund  L.  Smith, 
Clerk.    [20] 
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[Title  of  District  Court  and  Cause] 

SUMMONS 

To  the  above  named  Defendants: 

You  are  hereby  summoned  and  required  to  serve  upon 
Harry  E.  Sackett,  Raymond  G.  Brown,  plaintiff's  attor- 
neys, whose  address  is  810  South  Spring  St.,  Los  Angeles 
14,  California,  an  answer  to  the  complaint  which  is  here- 
within  served  upon  you,  within  20  days  after  service  of 
this  summons  upon  you,  exclusive  of  the  day  of  service. 
If  you  fail  to  do  so,  judgment  by  default  will  be  taken 
against  you  for  the  relief  demanded  in  the  complaint. 

[Seal  of  Court]  EDMUND  L.  SMITH 

Clerk  of  Court 

By  Edward  F.  Drew 
Deputy  Clerk. 
Date:    11/26/46. 

Note. — This  summons  is  issued  pursuant  to  Rule  4  of 
the  Federal  Rules  of  Civil  Procedure.   [21] 

Southern  District  of  California,  ss. 

I  hereby  certify  and  return,  that  on  the  5  day  of  Dec, 
1946  I  received  the  within  Summons  and  Complaint  and 
that  after  diligent  search,  I  am  unable  to  find  the  within- 
named  defendant  Floyd  Robert  Gilbert  within  my  district. 

Former  employers  state  he  left  for  State  of  Washing- 
ton, no  forwarding  address.  Parole  officer  of  St.  Barbara 
may  know.     Unable  to  contact  today. 
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ROBERT  E.  CLARK 

United  States  Marshal 
By  T.  R.  Keefe 
Deputy  United  States  Marshal  [22] 

Received  Nov.  27,  1946.  United  States  Marshal,  Crim- 
inal Dept.  Los  Angeles,  Calif. 

[Endorsed]  :  Filed  Jan.  3,  1947.  Edmund  L.  Smith, 
Clerk.   [23] 


[Title  of  District  Court  and  Cause] 

ANSWER  OF  DEFENDANTS,  ROBERT  ECHOLS 
AND  BEVERLY  ECHOLS 

Comes  now  the  Defendants,  Robert  Echols  and  Bev- 
erly Echols,  and  jointly  and  severally  answer  Plaintiff's 
Complaint  for  Declaratory  Judgment,  as  follows : 

L 

These  Defendants,  not  having  any  exact  knowledge, 
information  or  belief,  as  to  the  allegations  contained  in 
several  of  the  paragraphs  in  Plaintiff's  Complaint  but  be- 
lieving the  same  to  be  true,  including  the  allegation  that 
certain  adverse  claims  are  made  by,  between  and  against 
each  of  said  insurance  companies,  these  Defendants  do 
not  contest  the  allegations  of  said  Complaint  except  as 
hereinafter  more  particularly  set  forth. 

II. 
These  Defendants  allege  that  the  trial  of  the  case  [24] 
referred  to  in  Plaintiff's  Complaint  in  the  Superior  Court 
of  the  State  of  California,  in  and  for  the  County  of  San 
Luis  Obispo,  has  been  set  down  to  be  tried  on  the  28th 
day  of  January,  1947,  before  a  jury  and  that  these  De- 
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fendants  believe  it  is  necessary  and  proper,  if  possible  to 
do  so,  to  secure  an  early  trial  and  judgment  in  this  case 
determining  the  rights  of  the  parties  hereto. 

III. 

These  Defendants  resist  the  contention  that  either  the 
United  Pacific  Insurance  Company,  a  corporation,  or  the 
Ohio  Casualty  Insurance  Company,  a  corporation,  are  not 
liable  under  their  respective  policies. 

Wherefore,  these  defendants  jointly  and  severally  pray 
that  the  Court  order  a  speedy  hearing  of  this  action  and 
advance  it  on  the  calendar  as  provided  in  Rule  57,  of  the 
Rules  of  Civil  Procedure  of  the  District  Courts  of  the 
United  States;  that  upon  a  final  hearing,  the  Court  enter 
a  judgment  declaring  that  the  policies  of  insurance  issued 
by  the  Plaintiff  and  the  Ohio  Casualty  Insurance  Com- 
pany each  apply  to  and  cover  the  accident  mentioned  in 
Plaintiff's  Complaint;  for  such  other  and  further  relief 
both  general  and  specific  as  to  this  Honorable  Court  may 
seem  just,  meet  and  proper. 

Dated:    December  31st,  1946. 

A.  H.  BRAZIL 
Attorney  for  Defendants,  Robert  Echols  and 
Beverly  Echols   [25] 

[Verified.] 

Received  copy  of  the  within  Answer  this  30th  day  of 
December,  1946.  Parker  &  Stanbury  JCH,  Attorneys 
for 

Received  copy  of  the  within  Answer  this  30th  day  of 
December,  1946.    Harry  E.  Sackett,  Attorney  for  Plaintiff. 

[Endorsed]  :  Filed  Feb.  8,  1947.  Edmund  L.  Smith, 
Clerk.  [26] 
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[LETTER  DATED  APRIL  16,  1947,  to  JUDGE 
MATHES  FROM  PARKER,  STANBURY  AND 
REESE] 

PARKER,  STANBURY  &  REESE 
Harry  D.  Parker  Attorneys  at  Law 

Raymond  G.  Stanbury  Suite  1217  Foreman  Building 

White  McGee,  Jr.  707  South  Hill  Street 

Richard  E.  Reese  Los   Angeles    14 

VanA.Hagenbaugh  Michigan   1207 

John  Henry  Peckham  April    16,    1947 

Honorable  William  C.  Mathes,  Judge 

United  States  District  Court 

Southern  District  of  California 

Central  Division 

Federal  Building 

Los  Angeles,  California 

Dear  Judge  Mathes: 

Re:    United  Pacific  Insurance  Company, 
a  corporation,  v.  The  Ohio  Casualty 
Insurance  Company,  a  corporation 
Civil  No.  6024-WM 

We  have  been  advised  by  counsel  for  United  Pacific 
Insurance  Company,  a  corporation,  that  the  above  en- 
titled matter  has  been  set  down  ex  parte  for  hearing  be- 
fore Your  Honor  on  Friday,  April  18,  1947,  subject  to 
our  calendar  and  to  the  previous  entry  by  us  on  behalf  of 
our  client,  The  Ohio  Casualty  Insurance  Company,  a  cor- 
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poration,  into  a  stipulation  with  counsel  for  the  United 
Pacific  Insurance  Company,  a  corporation.  We  will  not 
be  ready  for  such  a  hearing  in  this  matter  on  the  date, 
set.  We  have  contacted  our  client  with  reference  to  the 
proposed  stipulation  and  have  been  advised  by  them  that 
we  are  not  authorized  to  enter  into  such  a  stipulation, 
and  they  prefer  that  the  matter  proceed  to  a  full  hearing 
before  Your  Honor  on  the  facts  in  the  case. 

We  are  writing  this  letter  at  the  suggestion  of  your 
Clerk,  Mr.  Somers,  to  advise  Your  Honor  of  the  situa- 
tion. We  advised  counsel  for  the  United  Pacific  Insur- 
ance Company  yesterday  upon  first  learning  that  the  mat- 
ter had  been  set  for  hearing,  and  are  sending  to  them  a 
copy  of  this  letter. 

Yours  very  truly, 

PARKER,  STANBURY  &  REESE 
By  Raymond   G.    Stanbury 

RAYMOND  G.  STANBURY 

RGS:PM 

CC.     Messrs.  Harry  E.  Sackett  and  Raymond  G.  Brown 

[Endorsed] :  Filed  Apr.  18,  1947.  Edmund  L.  Smith, 
Clerk.  [27] 
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[Title  of  District  Court  and  Cause] 

ORDER  FOR  PRE-TRIAL  HEARING 

Good  cause  appearing  therefor  from  the  proceedings 
heretofore  had  herein,  upon  the  Court's  own  motion  it  is 

Ordered : 

(1)  That  this  action  be  placed  on  calendar  for  pre-trial 
hearing  in  Court  Room  No.  2  of  this  Court  at  ten  o'clock 
A.  M.  on  May  26,  1947,  pursuant  to  Rule  16  of  the 
Federal  Rules  of  Civil  Procedure,  and  local  rules  9,  10 
and  11  of  this  Court;  and,  unless  excused  for  good  cause, 
each  party  appearing  in  the  case  shall  be  represented  at 
such  pre-trial  hearing,  and  at  the  meeting  or  meetings  held 
pursuant  to  (2)  hereof,  by  the  attorney  who  is  to  be  in 
charge  of  the  conduct  of  the  trial  on  behalf  of  such  party; 

(2)  The  attorneys  for  the  parties  appearing  in  the  case 
shall  meet  at  a  mutually  convenient  time  and  place,  not  less 
than  ten  days  in  advance  of  such  hearing,  and: 

(a)  exhibit  to  opposing  counsel  all  documents 
(other  than  those  to  be  used  for  impeachment)  in- 
tended to  be  offered  at  the  trial  by  each  party  repre- 
sented ; 

(b)  formulate  a  concise  statement  of  the  facts  in- 
volved, as  claimed  by  each  party,  and  ascertain  which 
facts  are  to  be  admitted  by  all  or  any  of  the  parties 


This  case  will  not  be  called  for  setting  on  May  5,  1947,  pursuant 
to  local  rule  3,  but  will  be  set  for  trial  upon  conclusion  of  the  pre- 
trial hearing. 
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for  the  purposes  of  the  trial  and  which  facts  the  re- 
spective parties  intended  to  litigate  upon  the  trial; 
and  [28] 

(c)  ascertain  the  position  of  the  parties  with  re- 
spect to  all  other  matters  referred  to  in  Rule  16  F.  R. 
C.  P.,  which  any  party  desires  to  have  the  meeting 
consider ; 

(3)  Not  less  than  three  days  in  advance  of  the  pre- 
trial hearing,  the  attorneys  for  the  parties  appearing  in 
the  case  shall  prepare,  sign  and  file  with  the  Clerk,  in 
duplicate  and  in  the  form  required  by  local  rule  4,  a 
stipulation  setting  forth: 

(a)  a  concise  statement  of  the  facts  involved,  as 
claimed  by  each  party,  showing  which  facts  will  be 
admitted  by  all  or  any  of  the  parties  for  the  purposes 
of  the  suit  and  which  facts  each  party  intends  to 
litigate  upon  the  trial; 

(b)  a  list  of  all  documents  exhibited  by  each  party 
at  the  meeting  or  meetings  held  pursuant  to  (2) 
above,  with  a  description  of  each  document  sufficient 
for  identification  and  a  statement  of  all  admissions 
by  and  all  issues  between  any  of  the  parties  as  to  the 
genuineness  thereof,  as  to  due  execution  thereof,  and 
as  to  the  truth  of  relevant  matters  of  fact  set  forth 
therein ; 

(c)  a  brief  statement  of  the  position  of  the  parties 
with  respect  to  all  other  matters  referred  to  in  Rule 
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16  F.  R.  C.  P.,  which  any  party  deems  applicable  to 
the  case;  and 

(d)  any  other  stipulations  or  suggestions  relative 
to  the  case  which  counsel  may  desire  to  incorporate 
for  the  assistance  of  the  Court,  including  the  estimate 
or  estimates  of  counsel  as  to  the  probable  duration 
of  the  trial; 

(4)  Counsel  for  each  party  shall,  not  less  than  five 
days  in  advance  of  the  pre-trial  hearing,  serve  and  file 
with  the  Clerk,  in  duplicate  and  in  the  form  required  by 
local  rule  4,  a  memorandum  containing  a  brief  statement 
of  the  points  of  law,  and  a  citation  of  the  authorities  in 
support  of  each  point,  upon  w'hich  such  party  intends  to 
rely  at  the  trial; 

(5)  At  the  pre-trial  hearing  each  party  shall  present 
to  the  Court  all  documents  (other  than  those  to  be  used 
for  impeachment)  intended  to  be  offered  at  the  trial  by 
such  party ;  and  the  Court  shall  thereupon  consider : 

(a)  all  stipulations,  statements  and  memoranda 
filed  pursuant  to  (3)  and  (4)  above;  [29] 

(b)  all  documents  relied  upon  by  the  respective 
parties ; 

(c)  all  matters  referred  to  in  Rule  16  F.  R.  C.  P. 
which  may  be  applicable  to  the  case; 

(d)  all  proceedings  then  pending  under  local  rule 
3  or  under  Rules  12,  33-37  F.  R.  C.  P. ;  and 


The  Ohio  Casualty  Insurance  Company,  et  al.       33 

(e)  all  other  questions  which  may  be  presented  re- 
lative to  parties,  process,  pleading  or  proof,  with  a 
view  to  simplifying  the  issues  and  bringing  about  a 
just,  speedy  and  inexpensive  determination  of  the 
action ; 

(6)  Upon  completion  of  the  pre-trial  hearing,  the 
Court  shall  set  the  case  for  trial  and  make  such  order  or 
orders  pursuant  to  Rule  16  F.  R.  C.  P.  as  the  circum- 
stances and  status  of  the  case  may  require; 

(7)  The  memoranda  required  pursuant  to  (4)  above 
may  be  considered  as  compliance  with  local  rule  12,  un- 
less counsel  desire  to  serve  and  file  supplemental  memo- 
randa prior  to  trial.* 

It  Is  Further  Ordered  that  the  Clerk  this  day  forward 
copies  of  this  order  by  United  States  mail  to  the  attorneys 
for  the  parties  appearing  in  this  cause. 

Dated:    April  26,  1947. 

WM.  C.  MATHES 

United  States  District  Judge 

*If  trial  is  to  be  by  jury,  the  provisions  of  local  rules  13  and  14 
shall  be  followed ;  and  counsel  desiring  the  Court  to  propound  any 
special  questions  upon  the  voir  dire  examination  of  prospective 
jurors  shall,  not  less  than  two  days  prior  to  the  trial,  serve  on 
opposing  counsel  and  file  with  the  Clerk,  in  duplicate  and  in  the 
form  required  by  local  rule  4,  a  request  therefor. 

[Endorsed]  :  Filed  Apr.  28,  1947.  Edmund  L.  Smith, 
Clerk.   [30] 
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[Title  of  District  Court  and  Cause] 

STIPULATION  OF  FACTS  AND  ISSUES 

It  Is  Stipulated  between  the  plaintiff  United  Pacific 
Insurance  Company  and  the  defendants  The  Ohio  Casualty 
Insurance  Company,  Robert  Echols  and  Beverly  Echols, 
through  their  respective  counsel,  as  follows: 

I. 

The  parties  stipulate  to  the  following  facts  (except 
where  a  dispute  is  noted)  : 

1.  (a)  That  the  necessary  jurisdictional  facts  exist  in 
that  the  plaintiff  United  Pacific  Insurance  Company  is  a 
corporation  organized  and  domiciled  in  the  State  of  Wash- 
ington; that  the  defendant  The  Ohio  Casualty  Insurance 
Company  is  a  corporation  organized  and  domiciled  in  the 
State  of  Ohio  and  that  the  individual  defendants  are  nat- 
ural persons  and  citizens  of  the  State  of  California  re- 
siding within  the  Southern  District  of  the  United  [31] 
States  District  Court; 

(b)  That  the  amount  in  controversy  exceeds  $3,000.00, 
excluding  interest  and  costs. 

2.  fa)  That  the  accident  out  of  which  the  present  in- 
surance coverage  controversy  arises  occurred  on  January 
16,  1946,  when  a  truck  owned  by  George  B.  Page  dba 
Mission  Linen  and  Towel  Supply  Company  and  registered 
to  Mission  Linen  and  Towel  Supply  Company,  which  was 
leased  to  R.  H.  McKeon  and  G.  B.  Page  dba  Pacific 
Laundry  &  Dry  Cleaners,  and  operated  by  one  Floyd  Gil- 
bert, an  employee  of  R.  H.  McKeon  and  G.  B.  Page  dba 
Pacific  Laundry  &  Dry  Cleaners,  on  business  of  the  latter 
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and  with  the  permission  of  the  owner,  struck  a  vehicle 
owned  and  operated  by  certain  defendants  herein,  Robert 
Echols  and  Beverly  Echols; 

(b)  On  September  12,  1946,  the  said  Robert  Echols 
and  Beverly  Echols  filed  suit  in  the  Superior  Court  of  the 
State  of  California  (San  Luis  Obispo)  seeking  damages 
from  said  accident  from  the  following  parties  named  as 
defendants:  (1)  R.  H.  McKeon  and  G.  B.  Page  dba  un- 
der the  fictitious  name  of  Pacific  Laundry  and  Dry  Clean- 
ers, and  (2)  G.  B.  Page  dba  under  the  fictitious  name  of 
Mission  Linen  and  Towel  Supply  and  (3)  Floyd  Gilbert; 

(c)  For  the  purpose  of  this  action  it  is  stipulated  that 
the  said  accident  was  proximately  caused  by  negligence 
on  the  part  of  the  said  driver,  Floyd  Gilbert,  which  is  im- 
puted to  the  other  defendants  named  in  said  action,  and 
that  the  said  Robert  Echols  and  Beverly  Echols  are  en- 
titled to  recover  damages  in  excess  of  $3,000.00,  exclu- 
sive of  interest  and  costs,  against  any  or  all  of  the  de- 
fendants named  in  their  action.  Floyd  Gilbert  has  not 
been  served  with  process  in  said  action. 

3.  (a)  That  on  September  18,  1944,  the  United  Pa- 
cific Insurance  Company  issued  its  policy  of  automobile 
liability  insurance  as  shown  by  Exhibit  A  attached  hereto 
and  that  the*  same  was  in  efifect  at  all  material  times. 
That  the  named  assureds  therein  are:    [32] 

George    B.    Paige    individually    and    dba    Mission 
Linen  and  Towel  Supply  Company, 

H.    B.    Page    individually    and    dba    Model    Linen 
Supply  Co., 

George  B.  Page  dba  Modern  Linen  Supply  Com- 
pany; 
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(b)  That  the  hmits  of  said  poHcy  are  $10,000.00  for 
injury  to  or  death  of  one  person  and,  subject  to  that  limit 
for  each  person,  $25,000.00  for  any  one  occurrence. 

4.  (a)  That  on  March  24,  1945,  the  Ohio  Casualty 
Insurance  Company  issued  its  policy  of  automobile  lia- 
bility insurance  as  attached  hereto  (Exhibit  B)  and  that 
the  same  was  effective  at  all  material  times.  That  the 
named  assureds  therein  are: 

R.  H.  McKeon  and  G.  B.  Page  dba  Pacific  Laun- 
dry &  Dry  Cleaners,  110  State  Street,  Santa  Bar- 
bara, California; 

R.  H.  McKeon  and  G.  B.  Page  dba  Fashion  Clean- 
ers, 1041  Sierra  Highway,  Lancaster,  California; 

R.  H.  McKeon  and  G.  B.  Page  dba  Mission  Laun- 
dry &  Cleaners,  222-224  N.  Monterey  Street,  Gilroy, 
California ; 

(b)  That  the  said  policy  issued  by  The  Ohio  Casualty 
Insurance  Company  also  provides,  by  endorsement  effec- 
tive at  all  material  times,  as  follows : 

"It  is  agreed  that  the  coverage  provided  under  the 
policy  to  which  this  endorsement  is  attached  shall  not 
apply  to  the  liability  of  G.  B.  Page,  a  partner  for  his 
personal  non-business  exposures  or  activities;  or  his 
Hability  in  connection  with  other  business  activities 
as  an  individual,  a  member  of  other  partnerships  a 
receiver,  a  director,  or  an  executive  officer  of  a  cor- 
poration." 

(c)  That  the  limits  of  said  policy  are  $25,000.00  for 
injury  to  or  death  of  one  person  and,  subject  to  that  limit 
for   [33]   one  person,  $50,000.00  for  any  one  accident. 
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5.  That  George  B.  Page  and  G.  B.  Page  referred  to 
above  are  the  same  person.  That  the  said  Page,  at  all 
material  times,  conducted  various  enterprises  sometimes 
as  an  individual  and  sometimes  in  partnership  in  various 
parts  of  California.  That  McKeon  and  Page  in  their 
various  enterprises  as  named  above  were  copartners. 
That  Pacific  Laundry  &  Dry  Cleaners  and  Mission  Linen 
and  Towel  Supply  Company  are  not  the  same  enterprises 
but  are  operated  separately. 

6.  (a)  That  the  policy  issued  by  United  Pacific  In- 
surance Company  provides  coverage  in  addition  to  the 
named  insureds  to,  inter  alios,  "(4)  any  person  while 
using  an  owned  automobile  or  a  hired  automobile,  and  any 
person  or  organization  legally  responsible  for  the  use 
thereof,  provided  the  actual  use  is  with  the  permission 
of  the  named  insured  .  .  ."  (Exhibit  A,  line  27  et 
seq..  Definition  "Insured"  (4)); 

"Owned  Automobile"  is  defined  in  said  United  Pacific 
Insurance  Company  policy  as  follows:  "Owned  Automo- 
bile means  an  automobile  owned  in  full  or  in  part  or 
registered  in  the  name  of  the  named  insured  .  .  ." 
(Exhibit  A,  "Definitions",  lines  48  to  49.) 

(b)  That  .the  policy  issued  by  the  Ohio  Casualty  Insur- 
ance Company  provides  coverage,  in  addition  to  the  named 
insureds  to,  inter  alios,  "with  respect  to  automobiles 
owned  by  or  registered  in  the  name  of  the  Named  As- 
sured .  .  .  any  person  while  using  the  automobile 
and  any  person  or  organization  legally  responsible  for  the 
use  thereof  provided  the  actual  use  is  with  the  permission 
of  the  Named  Assured."  (Exhibit  B,  "Automobile  Ex- 
tended Coverage".) 
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The  said  Ohio  Casualty  Insurance  Company  policy  fur- 
ther provides  in  the  printed  body  thereof:  "If  the  Named 
Assured  is  a  corporation  or  a  co-partnership,  the  word 
'Assured'  wherever  used  in  this  policy  shall  include  exe- 
cutive officers,  directors  or  co-partners  respectively,  in 
their  capacities  as  such." 

7.  (a)  It  is  stipulated  that  the  driver  Floyd  Gilbert 
was  [34]  a  person  "using  an  owned  or  a  hired  automo- 
bile .  .  .  with  the  permission  of  the  named  insured" 
within  the  meaning-  of  the  United  Pacific  Insurance  Com- 
pany policy  and  that  Gilbert  was  thereby  an  insured  of 
the  United  Pacific  Insurance  Company  at  the  time  and 
place  of  the  accident  subject  to  the  limitations  contained 
in  the  policy. 

(b)  The  parties  are  unable  to  stipulate  whether  Gilbert 
was  likewise  an  insured  of  The  Ohio  Casualty  Insurance 
Company  and  this  is  a  point  in  controversy  for  the  Court 
to  decide.  (It  is  contended  by  the  United  Pacific  Insur- 
ance Company  that  the  accident  vehicle,  being  owned  by 
George  B.  Page,  dba  Mission  Linen  and  Towel  Supply 
Company,  should  be  considered  the  same  as  if  owned  by 
or  registered  to  R.  H.  McKeon  and  G.  B.  Page,  dba  Pa- 
cific Laundry  &  Dry  Cleaners  so  that  Gilbert  qualified 
as  a  person  driving  a  vehicle  owned  by  The  Ohio  Casu- 
alty Insurance  Company's  named  insured.  It  is  contended 
by  The  Ohio  Casualty  Insurance  Company  that  by  the 
terms  of  its  endorsement  and  within  the  meaning  of  the 
policy,  R.  H.  McKeon  and  G.  B.  Page,  dba  Pacific  Laun- 
dry &  Dry  Cleaners  is  not  the  same  as  George  B.  Page,  dba 
Mission  Linen  and  Towel  Supply  Company  and  therefore 
that  Gilbert  was  not  driving  a  car  owned  by  or  registered 
to  the  named  assured.) 
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8.     That  each  of   said  poHcies    (Exhibits   A   and   B) 
contain  Other  Insurance  Clauses  which  are  as  follows: 

The    United    Pacific    Insurance    Company   policy    pro- 
vides as  follows: 

"Other  Insurance — If  at  the  time  of  an  accident 
there  is  any  other  insurance  available  to  the  insured 
(in  this  or  any  other  carrier)  there  shall  be  no  in- 
surance afforded  hereunder  as  respects  such  accident 
except  that  if  the  applicable  limit  of  liability  of  this 
policy  is  in  excess  of  the  applicable  limit  provided 
by  the  other  insurance  available  to  the  insured  this 
policy  [35]  shall  afford  excess  insurance  over  and 
above  such  other  insurance  in  an  amount  sufficient 
to  afford  the  insured  a  combined  limit  of  liability 
equal  to  the  applicable  limit  of  liability  afforded  by 
this  policy.  It  is  further  provided  that  in  respect 
of  loss  arising  out  of  the  operation,  maintenance  or 
use  of  any  non-owned  automobile  other  than  a  hired 
automobile,  the  applicable  insurance  afforded  by  this 
policy  shall  be  excess  over  and  above  such  other 
available  insurance.  Insurance  under  this  policy 
shall  not  be  construed  to  be  concurrent  or  contributing 
with  any  other  insurance  which  is  available  to  the 
insured.^' 

The  Ohio  Casualty  Insurance  Company  policy  provides 
as  follows: 

"Other  Insurance — If  other  valid  insurance  or  in- 
demnity exists  protecting  the  Assured  or  any  per- 
son or  organization  entitled  to  protection  hereunder 
from  liability  for  bodily  injury,  disease,  illness  or 
death,    or    for   damage   to   property   of   others,    this 
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policy  shall  not  apply  in  respect  to  such  specific 
hazard  otherwise  covered,  whether  the  Assured  is 
specifically  named  in  such  policy  or  not;  provided, 
however,  that  if  the  limits  of  insurance  in  this  policy 
are  in  excess  of  the  limits  provided  by  said  other 
insurance  this  policy  shall  provide  excess  insurance 
against  said  hazard  in  an  amount  sufficient  to  give 
the  Assured  a  combined  amount  of  protection  equal 
to  the  limits  of  this  policy." 

11. 

ISSUES  OF  LAW 

The  issues  of  law  in  this  proceding  are  as  follows:  [36] 

(a)  Does  either  of  the  policies  of  insurance  apply  to 
the  exclusion  of  the  other? 

(b)  Is  there  double  insurance  under  both  policies? 

III. 
CONTENTIONS  OF  THE  PARTIES 

The  contentions  of  the  plaintifif  United  Pacific  Insur- 
ance Company  are: 

(1)  That  the  substantive  law  of  California  applies  in 
this  proceeding  and  that  George  B.  Page,  also  known  as 
G.  B.  Page,  was  a  named  insured  under  both  policies; 

(2)  That  the  accident  vehicle  was  "owned  by  or  regis- 
tered in  the  name  of  the  Named  Assured"  within  the 
meaning  of  The  Ohio  Casualty  Insurance  Company  policy 
and  that  therefore  its  policy  of  insurance  covered  and 
applied  to  said  accident  including  the  liability  of  the  driver, 
Floyd  Gilbert; 
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(3)  That  since  the  accident  vehicle  was  being  used  at 
the  time  of  the  accident  in  the  furtherance  of  the  business 
of  the  insured  named  in  The  Ohio  Casualty  Insurance 
Company  policy  and  by  an  employee  of  the  insured 
named  in  said  policy,  then  the  policy  of  The  Ohio  Casu- 
alty Insurance  Company  applies  to  the  exclusion  of  tfie 
policy  issued  by  plaintiff; 

(4)  That  should  the  Court  overrule  the  foregoing 
points,  then  in  the  alternative  plaintiff  maintains  that 
there  is  double  or  concurrent  insurance  covering  the  ac- 
cident and  that  both  companies  are  liable  and  should  pro- 
rate the  liability  including  the  costs  of  defense  of  the 
action  and  damages  in  the  State  Court  and  the  amount  of 
any  judgment  or  judgments  therein  in  proportion  to  the 
limits  of  liability  stated  in  the  respective  policies; 

(5)  That  the  total  amount  of  insurance  available  for 
one  person  in  the  damage  action  is  $35,000.00  because  of 
each  occurrence  resulting  in  injuries  or  death,  $10,000.00 
of  which  is  provided  by  [37]  plaintiff  and  $25,000.00  of 
which  is  provided  by  The  Ohio  Casualty  Insurance  Com- 
pany; 

That  therefore  United  Pacific  Insurance  Company  is 
liable  for  2/7  and  the  Ohio  Casualty  Insurance  Company 
for  5/7  of  any  damages  or  loss  because  of  injuries  to  or 
death  of  one  person. 

(b)  Contentions  of  defendant  The  Ohio  Casualty  In- 
surance Company: 

(1)  That  the  substantive  law  of  California  applies  in 
this  proceeding  in  interpreting  the  insurance  policies  and 
that  because  of  the  endorsement  (~if  The  Ohio  Casualty 
Insurance  Company  policy  excluding  all  activities  of  G.  B. 
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Page  which  are  not  specified  therein,  G.  B.  Page  as  an 
individual  and  dba  Mission  Linen  &  Towel  Supply  Com- 
pany, was  not  an  assured  thereunder,  named  or  other- 
wise; 

(2)  That  for  the  foregoing  reasons  the  accident  ve- 
hicle was  not  a  vehicle  "owned  by  or  registered  in  the 
name  of  the  Named  Assured"  (R.  H.  McKeon  and  G.  B. 
Page  dba  Pacific  Laundry  &  Dry  Cleaners)  within  the 
meaning  of  The  Ohio  Casualty  Insurance  Company  policy 
and  that  the  driver  Floyd  Gilbert  was  therefore  not  an 
assured  under  that  policy. 

(3)  That  since  the  policy  of  the  United  Pacific  Insur- 
ance Company  alone  insures  Floyd  Gilbert,  whose  liability 
is  primary  and  ultimate,  the  policy  of  the  United  Pacific 
Insurance  Company  applies  to  the  exclusion  of  the  other 
poHcy  in  this  proceeding  which  is  designed  to  avoid  fur- 
ther litigation  by  subrogation,  or  otherwise;  that  if  lia- 
bility is  imposed  upon  The  Ohio  Casualty  Insurance  Com- 
pany it  will  be  entitled  to  recoup  its  loss  from  Floyd 
Gilbert,  an  assured  of  the  United  Pacific  Insurance  Com- 
pany, and  therefore  the  liability  would  ultimately  fall  on 
that  company. 

(4)  That  if  the  above  points  are  overruled,  the  two 
policies  provide  concurrent  insurance  until  each  of  the 
insurers  pays  the  lower  limits,  their  excess  insurance 
clauses  being  mutually  eliminated  and  that  The  Ohio 
Casualty  Insurance  Company  carries  the  [38]  excess 
coverage  until  a  total  amount  equal  to  its  limits  is  paid. 
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(5)  That  the  total  insurance  available  is  $25,000/ 
$50,000  as  the  Ohio  policy  provides  that  in  the  event 
of  other  insurance  it  will  provide  the  balance  up  to  its 
stated  limits. 

(c)   Contentions  of  Robert  Echols  and  Beverly  Echols: 

(1)  That  they  are  entitled  to  compensation  for  the 
injuries  sustained  by  them  and  to  collect  the  same  ac- 
cording to  the  judgment  of  this  Court. 

IV. 
ESTIMATED  TIME  OF  TRIAL 

It  is  estimated  that  the  action  can  be  tried  in  one  day. 

HARRY  E.  SACKETT  and 
RAYMOND  G.  BROWN 

Attorneys   for   Plaintiff   United   Pacific   Insurance 
Company 

PARKER,    STANBURY   &   REESE 
RAYMOND  G.  STANBURY 

Attorneys  for  Defendant  The  Ohio  Casualty 
Insurance  Company 

A.  H.   BRAZIL 

By  Harry  E.  Sackett 

Attorney    for    Defendants    Robert    Echols    and 
Beverly  Echols    [39] 
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EXHIBIT  A 

Comprehensive  Bodily  Injury 

and  Property  Damage  Policy  No.  CLP  11184 

Liability  Policy  Agent  James  McCloskey 

[Crest] 

UNITED  PACIFIC  INSURANCE  COMPANY 

Tacoma,   Washington 

DECLARATIONS 

1.  The  named  insured  is  George  B.  Page,  Individually 
and  dba  Mission  Linen  and  Towel  Supply  Company 
and  H.  B.  Page,  Individually  and  dba  Model  Linen 
Supply  Co.,  and  George  B.  Page  dba  Modern  Linen 
Supply  Company. 

2.  Post  office  address  of  insured  723  E.  Montecito  St., 
Santa  Barbara,  California. 

3.  The  policy  period  shall  be  from  September  18,  1944 
to  September  18,  1947  at  12:01  A.  M.  standard  time 
at  the  insured's  above  designated  post  office  address 
as  to  each  of  said  dates. 

4.  Provisional  deposit  premium  payable  on  effective  date 
is  $609.72,  on  first  anniversary  $609.72  and  on  sec- 
ond anniversary  $609.72. 

5.  Policy  is  subject  to  Annual  audit. 

6.  Named  insured's  principal  business  operations  are 
Laundry,  Linen  &  Towel  Supply. 
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Limits  of  Liability 

Coverages 

are 

"Included" 

Description  of 

or 

Each 

Each 

Coverages 

"Excluded" 

Person 

Occurrence 

Aggregate 

Bodily  Injuries  Cov- 

erages : 

(1)   Automobiles 

Included 

$10,000. 

$25,000. 

Not  appli- 

cable 

A  -i  (2)   Products 

Included 

$10,000. 

$25,000. 

$25,000.00 

(3)  Another 

exposures 

Included 

$10,000. 

$25,000. 

Not  appli- 

cable 

Property  Damage 

Coverages  : 

B             Automobiles 

Included 

Not  appli- 

$  5,000. 

Not  appli- 
cable 

■  (1)   Products 

Excluded 

Not  appli- 
cable 

$ 

$ 

C  ■ 

r  $ operations. 

(2)  Another 
exposures 

Excluded 

Not  appli- 

$  

1  $ protective. 

cable 

[  $ contractual 

8.  Insured's  records  are  kept  and  may  be  audited  at 
above  post  post  office  address  or  at  No  Exceptions. 

9.  No  insurer  has  canceled  or  declined  any  bodily  injury 
or  property  damage  liability  insurance  for  the  named 
insured  during-  the  past  year,  except  No  Exceptions. 

10.  The  premium  for  this  policy  is  modified  by  reason  of 
the  insured's  having  in  effect  at  inception  date  of 
this  policy  the  following  insurance: 


Name  of  Insurance 

Carrier  Policy  No. 


Coverage 
Afforded 

None 


Limits  of 
Liability 


Expiring 


The  terms  printed  on  the  back  of  this  page  and  num- 
bered 1  to  76  inclusive,  are  hereby  made  a  part  hereof, 
and  this  page,  when  countersigned  by  a  duly  authorized 
agent  of  the  company,  together  with  United  Pacific  In- 
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surance  Company  page  of  terms  numbered  77  to  172  in- 
clusive shall  constitute  the  above  numbered  policy. 

UNITED  PACIFIC  INSURANCE  COMPANY 
J  W  Reynolds    President. 

Countersigned  at  Santa  Barbara,  Calif, 
by  James  M.  McCloskey 

Authorized  Agent.   [40] 

UNITED   PACIFIC  Insurance  Company 

Does  Hereby  Agree  with  the  named  insured,  in  considera- 
tion of  the  premium,  subject  to  the  limits  of  liability  and 
other  terms  of  this  policy: 

To  Pay  on  behalf  of  the  insured  all  sums  which  the  in- 
sured shall  become  obligated  to  pay  by  reason  of  the  lia- 
bility for  damages  (1)  imposed  upon  him  by  law  or  (2) 
assumed  or  retained  by  him  under  any  warranty  of  goods 
or  products,  or  under  any  contract  or  agreement  wholly 
in  writing  which  liability,  without  such  contract  or  agree- 
ment, would  not  attach,  Because  Of — 

Coverage  A — Bodily  Injury,  Sickness  or  Disease,  in- 
cluding Death  at  any  time  resulting  therefrom,  sustained 
by  any  person  or  persons; 

Coverage  B — Injury  To  or  Destruction  of  Property, 
including  loss  of  use  thereof,  arising  out  of  the  owner- 
ship, maintenance  or  use  of  any  Automobile; 

Coverage  C — Injury  To  or  Destruction  Of  Property 
Of  Others,  including  loss  of  use  thereof,  caused  by  acci- 
dent and  arising  from  exposures  not  described  in  Cov- 
erage B. 
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(4)  any  person  while  using  an  owned  automobile  or  a 
hired  automobile,  and  any  person  or  organization  legally 
responsible  for  the  use  thereof,  provided  the  actual  use 
is  with  the  permission  of  the  named  insured,  and^also  any 
executive  officer  of  the  named  insured  with  respect  to  the 
use  of  a  non-owned  automobile  in  the  business  of  the 
named  insured. 

Other  Insurance — If  at  the  time  of  an  accident  there 
is  any  other  insurance  available  to  the  insured  (in  this 
or  any  other  carrier)  there  shall  be  no  insurance  afforded 
hereunder  as  respects  such  accident  except  that  if  the 
applicable  limit  of  liability  of  this  policy  is  in  excess  of 
the  applicable  limit  provided  by  the  other  insurance  avail- 
able to  the  insured  this  policy  shall  afford  excess  insur- 
ance over  and  above  such  other  insurance  in  an  amount 
sufficient  to  afford  the  insured  a  combined  limit  of  liability 
equal  to  the  applicable  limit  of  liability  afforded  by  this 
policy.  It  is  further  provided  that  in  respect  of  loss  aris- 
ing out  of  the  operation,  maintenance  or  use  of  any  non- 
owned  automobile  other  than  a  hired  automobile,  the 
applicable  insurance  afforded  by  this  policy  shall  be  excess 
over  and  above  such  other  available  insurance.  Insurance 
under  this  policy  shall  not  be  construed  to  be  concurrent 
or  contributing-  with  any  other  insurance  which  is  avail- 
able to  the  insured. 

*********   [411 
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EXHIBIT  B 

CLP  No.  2454        Comprehensive  Liability  Policy 

(Including  Property  Damage  for  Automobiles) 

THE  OHIO  CASUALTY  INSURANCE  COMPANY 
of  Hamilton,  Ohio 
(A  Stock  Company) 

Item  Declarations 

1.  Name  of  Assured  R.  H.  McKeon  and  G.  B.  Page 
dba  Pacific  Laundry  &  Dry  Cleaners 

2.  Post  Office  Address  110  State  Street,  Santa  Bar- 
bara, California 

3.  The  Assured  is  Co-partnership 

(Individual,  Co-Partnership,  Corporation) 

4.  Policy  Period:  From  March  24,  1945  to  March  24, 
1946  commencing  and  ending  at  12:01  A.  M.  Stand- 
ard Time  at  the  address  of  the  Named  Assured  as 
stated  herein. 

5.  Limits  of  Liability:    $25,000.00  each  person; 

$50,000.00  each  occurrence. 
$  5,000.00    Automobile    Prop- 
erty Damage  Liability 

6.  Nature  of  Assured's  business :  Laundry  and  dry 
cleaning 

7.  The  provisional  deposit  premium  is  $285.19  payable 

$285.19  in  advance  and  $ on  1st  anniversary, 

$ on  2nd  anniversary,  subject  to  the  provi- 
sions of  Conditions  5  and  6  of  this  Policy.  The  sums 
of  the  Minimum  Premiums  referred  to  in  Conditions 
5  and  6  of  this  Policy  shall  in  no  event  be  considered 
as  less  than  $100.00. 
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8.  No  liability  insurance  has  been  declined  or  cancelled 
by  any  company  during  the  past  three  years,  except 
as  follows :    No  exceptions 

Countersigned 

This    16   day    of    March    1945.      By    St.    Clair    Morton 


Santa  Barbara,  California  [48] 

at 


Agent 


AUTOMOBILE  EXTENDED  COVERAGE 

With  respect  to  automobiles  owned  by  or  registered  in 
the  name  of  the  Named  Assured  the  unqualified  word 
"Assured"  wherever  used  in  this  policy  includes  not  only 
the  Named  Assured  but  also  any  person  while  using  the 
automobile  and  any  person  or  organization  legally  re- 
sponsible for  the  use  thereof  provided  the  actual  use  is 
with  the  permission  of  the  Named  Assured. 

*********   r491 

3.  Subrogation  In  the  event  of  any  payment  under 
this  policy  the  Company  shall  be  subrogated  to  all  the  As- 
sured's  rights  of  recovery  therefor  and  the  Assured  shall 
execute  all  papers  required  and  shall  do  everything  that 
may  be  necessary  to  secure  such  rights. 

4.  Other  Insurance  If  other  valid  insurance  or  in- 
demnity exists  protecting  the  Assured  or  any  person  or 
organization  entitled  to  protection  hereunder  from  liability 
for  bodily  injury,  disease,  illness  or  death,  or  for  dam- 
age to  proi^erty  of  others,  this  policy  shall  not  apply  in 
respect  to  such  specific  hazard  otherwise  covered,  whether 
the  Assured  is  specifically  named  in  such  policy  or  not: 
provided,  however,  that  if  the  limits  of  insurance  in  this 
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policy  are  in  excess  of  the  limits  provided  by  said  other 
insurance  this  policy  shall  provide  excess  insurance  against 
said  hazard  in  an  amount  sufficient  to  give  the  Assured  a 
combined  amount  of  protection  equal  to  the  limits  of  this 
policy. 

*********     [SQ\ 

CERTIFICATE  OF  INSURANCE 

THE  OHIO  CASUALTY  INSURANCE  COMPANY 
HAMILTON,  OHIO 

Issued  to :  Camp  Cooke  Post  Exchange 

Camp  Cooke  California 

Street  City  Slate 

The  Ohio  Casualty  Insurance  Company  does  hereby  cer- 
tify that  the  following  described  policy  has  been 
issued  and  is  in  force  at  this  date. 

Policy  No.  CLP-24S4     Policy  Period  3-24-45  to  3-24-46 

Inception  Expiration 

Issued  to  R.  H.  McKeon  and  G.  B.  Page  dba  Pacific 
Laundry  and  Dry  Cleaners,  (and  Fashion  Cleaners) 
(and  Mission  Laundry  &  Cleaners) 

Post  Office  Address  110  State  St.,  Santa  Barbara,  Calif. 

Street  City  State 

Coverages  and  Limits  of  Liability 

Bodily    Injury    Liability  $25,000.00     Each  Person 

$50,000.00     Each  Accident 
Property   Damage   Liability      $  5,000.00     Each  Accident 
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Description  of  Risk:  Coverage  applies  to  all  automobiles 
owned  or  operated  by  the  insured,  and  in  addition, 
miscellaneous  Bodily  Injury  Liability  exposures,  on 
a  Comprehensive  Policy  form  basis. 

The  Ohio  Casualty  Insurance  Company  will  not  notify 
the  party  to  whom  this  certificate  is  addressed  in  the  event 
of  any  change  in  or  the  cancellation  of  the  policy,  unless 
this  certificate  has  been  modified  to  provide  that  such 
notice  is  necessary. 

State  any  modification  here : 


Countersigned  at:  Santa  Barbara,  Calif,  date  11/21/45 
THE  OHIO  CASUALTY  INSURANCE  COMPANY 

By 

(Important:     Copy  of   Any   Certificate   Issued   Must   Be 
Furnished  to  the  Company)    [52] 

#3 

GENERAL  ENDORSEMENT 

It  is  agreed  that  the  coverage  provided  under  the  policy 
to  which  this  endorsement  is  attached  shall  not  apply  to 
the  liability  of  G.  B.  Page,  a  partner  for  his  personal 
non-business  exposures  or  activities;  or  his  liability  in 
connection  with  other  business  activities  as  an  individual, 
a  member  of  other  partnerships  a  receiver,  a  director,  or 
an  executive  officer  of  a  corporation. 
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Nothing  herein  contained  shall  vary,  alter,  waive  or 
extend  any  of  the  terms,  representations,  conditions  or 
agreements  of  the  policy  other  than  as  above  stated. 

To  be  attached  to  and  forming  a  part  of  Policy  No. 
CLP  2454  issued  to  R.  H.  McKeon,  et  al.  by 

THE  OHIO  CASUALTY  INSURANCE  CO. 
Howard  Slamkis 

President 

This  endorsement  effective  March  24,  1945 
St.  Clair  Morton,  Agent   [56] 

#4 

GENERAL  ENDORSEMENT 
It  is  hereby  provided  that  in  the  event  of  any  material 
change  in  or  cancellation  of  the  within  numbered  policy, 
notice  of  such  change  or  cancellation  will  be  given  to 
the  Exchange  Officer  of  Camp  Cooke  of  Santa  Barbara, 
California. 

Nothing  herein  contained  shall  vary,  alter,  waive  or 
extend  any  of  the  terms,  representations,  conditions  or 
agreements  of  the  policy  other  than  as  above  stated. 

To  be  attached  to  and  forming  a  part  of  Policy  No. 
CLP  2454  issued  to  R.  H.  McKeon,  et  al.  by 

THE  OHIO  CASUALTY  INSURANCE  CO. 
Howard  Slamkis 

President 

This  endorsement  effective  March  24,  1945 
St.  Clair  Morton,  Agent 

[Endorsed]  :  Filed  May  23,  1947.  Edmund  L.  Smith, 
Clerk.   [57] 
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[Title  of  District  Court  and  Cause] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

The  above  action  came  on  for  trial  in  the  above  court 
before  the  Honorable  William  C.  Mathes,  judge  presid- 
ing", on  June  13,  1947,  the  plaintiff  being  represented  by 
its  attorneys  Harry  E.  Sackett  and  Raymond  G.  Brown, 
the  defendant  The  Ohio  Casualty  Insurance  Company  be- 
ing represented  by  its  attorneys  Parker,  Stanbury  &  Reese 
(Raymond  G.  Stanbury  appearing),  the  defendants  Rob- 
ert Echols  and  Beverly  Echols  having  appeared  through 
their  attorney  A.  H.  Brazil,  and  having  been  legally  no- 
tified of  the  time  and  place  of  trial  but  being  voluntarily 
absent,  and  the  other  defendants  not  being  present,  the 
foregoing  and  named  parties  having  filed  their  written 
stipulation  as  to  the  facts  and  issues,  the  plaintiff  and  the 
defendant  The  Ohio  Casualty  Insurance  Company  having 
further  stipulated  that  the  Court  should  determine  their 
[60]  respective  rights  and  liabilities  as  to  Floyd  Gilbert 
and  should  decide  whether  plaintiff"  alone,  or  both  of  said 
parties,  is  or  are  obligated  to  provide  indemnity  for  his 
tort  involved  herein,  and  the  cause  having  been  argued 
and  continued  to  July  11,  1947,  at  which  time  the  appear- 
ances of  parties  and  counsel  were  the  same  as  on  June 
13,  1947,  save  that  attorney  Raymond  G.  Brown  did  not 
appear,  the  parties  having  rested,  and  the  Court  being 
fully  advised  in  the  premises,  the  Court  makes  the  fol- 
lowing findings  of  fact  and  conclusions  of  law: 


54         United  Pacific  Insurance  Company,  etc.  vs. 
FINDINGS  OF  FACT 

I. 

The  Court  finds  that  it  is  true  that  the  plaintiff  is  and 
at  all  times  involved  \Yas  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Washington  and 
that  it  was  at  all  times  involved  a  resident  of  said  state; 
that  the  defendant  The  Ohio  Casualty  Insurance  Company 
at  all  times  involved  is  and  was  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Ohio  and  a 
resident  of  said  state;  that  each  of  said  corporations  was 
at  all  times  involved  lawfully  engaged  in  the  transaction 
of  the  insurance  business;  that  each  and  all  of  the  other 
persons  named  in  the  complaint  and  summons  as  defend- 
ants were  at  all  times  involved  natural  citizens,  residents 
of  the  State  of  California,  and  residing  within  the  South- 
ern District  of  California. 

II. 

The  Court  finds  that  there  is  and  at  all  times  involved 
was  a  diversity  of  citizenship  among  and  between  the 
parties  and  between  the  plaintiff  and  each  and  all  of  the 
defendants  and  that  the  amount  in  controversy  exceeds 
the  sum  of  $3,000.00  exclusive  of  interest  and  costs;  the 
Court  finds  that  there  is  a  dispute  between  the  parties 
presenting  a  proper  case  for  declaratory  relief.   [61] 

III. 

The  Court  finds  that  it  is  true  that  George  B.  Page 
named  as  a  defendant,  and  also  known  as  G.  B.  Page, 
was  at  all  times  involved  herein  engaged  in  various  busi- 
ness enterprises,  sometimes  as  an  individual  and  some- 
times as  a  co-partner  under  fictitious  names,  two  of 
which  enterprises  were  Mission  Linen  and  Towel  Supply 
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Company  and  Pacific  Laundry  &  Dry  Cleaners;  the  Court 
finds  that  it  is  true  that  the  said  George  B.  Page  (some- 
times known  as  G.  B.  Page)  and  R.  H.  McKeon  were  at 
all  times  involved  herein  co-partners  in  the  conduct  of 
a  business  enterprise  known  as  Pacific  Laundry  &  Dry 
Cleaners;  that  it  is  true  that  the  said  George  B.  Page  at 
all  times  involved  herein  conducted  a  business  individually 
under  the  fictitious  name  of  Mission  Linen  and  Towel 
Supply  Company;  that  the  said  George  B.  Page  at  all 
times  involved  herein  also  did  business  as  an  individual 
under  the  fictitious  name  of  Modern  Linen  Supply  Com- 
pany; that  it  is  true  that  at  all  times  involved  herein  the 
said  R.  H.  McKeon  and  the  said  G.  B.  Page  as  co- 
partners conducted  other  business  enterprises  under  the 
fictitious  names  of  Fashion  Cleaners  and  Mission  Laundry 
and  Cleaners;  that  it  is  true  that  the  said  George  B.  Page 
was  at  all  times  involved  herein  also  engaged  in  other 
activities  as  an  individual;  that  Pacific  Laundry  &  Dry 
Cleaners  and  Mission  Linen  and  Towel  Supply  Company 
are  not  and  never  have  been  the  same  enterprises  but  are 
and  always  have  been  operated  separately. 

IV. 

The  Court  finds  that  it  is  true  that  on  or  about  Sep- 
tember 18,  1944,  for  a  valuable  consideration,  plaintiff, 
United  Pacific  Insurance  Company,  issued  to  the  said 
George  B.  Page,  individually  and  doing  business  as 
Mission  Linen  and  Towel  Supply  Company,  and  H. 
B.  Page,  individually  and  doing  business  as  Model  Linen 
Supply  Company,  and  George  B.  Page,  doing  business 
as  Modern  Linen  Supply  Company,  a  policy  of  automobile 
liability  insurance  exactly  as  shown  [62]  in  Exhibit  A 
attached  to  the  complaint  which  exhibit  is  incorporated 
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herein  by  reference,  together  with  the  endorsements  at- 
tached thereto,  and  all  of  which  the  Court  finds  constitutes 
the  contract  of  the  said  parties,  insurer  and  insureds; 
that  the  said  policy  was  in  effect  at  all  times  herein  in- 
volved. 

V. 

The  Court  finds  that  the  aforesaid  policy  issued  by 
plaintiff  United  Pacific  Insurance  Company  provides  cov- 
erage, in  addition  to  the  named  insureds  to,  inter  alios, 
"(4)  any  person  while  using  an  owned  automobile  or  a 
hired  automobile,  and  any  person  or  organization  legally 
responsible  for  the  use  thereof  provided  the  actual  use  is 
with  the  permission  of  the  named  assured  .  .  .";  the 
Court  finds  that  "Owned  Automobile"  is  defined  in  the 
said  policy  as  follows :  "Owned  Automobile"  means  an 
automobile  owned  in  full  or  in  part  or  registered  in  the 
name  of  the  named  insured     .     .     ." 

VI. 
The  Court  finds  that  it  is  true  that  the  defendants  The 
Ohio  Casualty  Insurance  Company,  on  March  24,  1945, 
for  a  valuable  consideration,  issued  a  policy  of  automobile 
liability  insurance  to  the  said  R.  H.  McKeon  and  G.  B. 
Page,  doing  business  under  the  following  fictitious  names: 
Pacific  Laundry  &  Dry  Cleaners,  Fashion  Cleaners,  and 
Mission  Laundry  &  Cleaners ;  that  said  policy  was  exactly 
as  shown  in  Exhibit  A  attached  to  the  answer  of  said 
defendant  The  Ohio  Casualty  Insurance  Company,  to- 
gether with  all  endorsements  attached  thereto,  which  policy 
and  endorsements  are  hereby  incorporated  by  reference 
and  found  to  constitute  the  contract  of  the  parties;  that 
said  contract  was  in  full  force  and  effect  at  all  times 
involved  herein. 
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VII. 

The  Court  finds  that  the  said  policy  issued  by  the  de- 
fendant The  Ohio  Casualty  Insurance  Company  provided, 
by  typed  endorsement  effective  at  all  times  involved  here- 
in, as  follows:  "It  [63]  is  agreed  that  the  coverage  pro- 
vided under  the  policy  to  which  this  endorsement  is  at- 
tached shall  not  apply  to  the  liability  of  G.  B.  Page,  a 
partner  for  his  personal  non-business  exposures  or  ac- 
tivities; or  his  liability  in  connection  with  other  business 
activities  as  an  individual,  a  member  of  other  partner- 
ships, a  receiver,  a  director  or  an  executive  officer  of  a 
corporation."  The  Court  finds  that  it  was  the  intention  of 
R.  H.  McKeon  and  G.  B.  Page  doing  business  as  Pacific 
Laundry  and  Dry  Cleaners,  and  of  the  defendant  The 
Ohio  Casualty  Insurance  Company,  in  procuring  the 
aforesaid  policy  (Exhibit  A  of  answer  of  said  Company,' 
incorporated  herein  by  reference)  to  recognize  the  various 
partnerships  of  R.  H.  McKeon  and  G.  B.  Page  insured 
by  said  policy,  including  the  partnership  conducted  un- 
der the  fictitious  name  of  Pacific  Laundry  &  Dry  Clean- 
ers as  separate  entities  and  to  differentiate  the  activities 
of  G.  B.  Page  as  a  partner  of  R.  H.  McKeon  in  the 
enterprises  named  in  said  policy  from  the  activities  of 
the  said  G.  B.  Page  (also  known  as  George  B.  Page) 
individually  or  in  connection  with  any  unspecified  activity, 
all  in  accordance  with  the  endorsement  set  forth  in  this 
paragraph. 

VIII. 

The  Court  finds  that  the  said  policy  of  the  defendant 
The  Ohio  Casualty  Insurance  Company  also  provides, 
and  has  at  all  times  involved  herein  provided,  coverage 
to  the  following  persons,  inter  alios,  in  addition  to  the 
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named  assureds:  "with  respect  to  automobiles  owned  by 
or  registered  in  the  name  of  the  Named  Assured  .  .  . 
any  person  while  using  the  automobile  and  any  person  or 
organization  legally  responsible  for  the  use  thereof  pro- 
vided the  actual  use  is  with  the  permission  of  the  Named 
Assured." 

IX. 

The  Court  finds  that  it  is  true  that  prior  to  January 
16,  1946,  George  B.  Page,  individually  and  doing  busi- 
ness under  the  fictitious  name  of  Mission  Linen  and 
Towel  Supply  Company  leased  or  [64]  rented  to  R.  H. 
McKeon  and  G.  B.  Page  doing  business  under  the 
fictitious  name  of  Pacific  Laundry  &  Dry  Cleaners  for 
the  use  of  the  latter  in  the  conduct  of  their  business  un- 
der such  name,  and  for  a  valuable  consideration,  a  certain 
truck  referred  to  hereinafter  as  the  truck. 

X. 

The  Court  finds  that  it  is  true  that  on  January  16, 
1946,  the  said  truck  was  involved  in  a  collision  with  a 
vehicle  occupied  by  the  defendants  Robert  Echols  and 
Beverly  Echols  and  that  as  a  proximate  result  thereof 
the  said  Robert  Echols  and  Beverly  Echols  sustained  per- 
sonal injuries  and  incurred  losses  in  excess  of  $3,000.00 
in  value,  exclusive  of  costs  and  interest. 

XL 

The  Court  finds  that  it  is  true  that  at  the  time  of  said 
accident  the  said  truck  was  being  driven  by  one  Floyd 
Gilbert  named  as  a  defendant  herein;  that  the  said  Floyd 
Gilbert  was  acting  as  servant  and  employee  of  R.  H. 
McKeon  and  G.  B.  Page  doing  business  as  Pacific 
Laundry  &  Dry  Cleaners ;  that  the  said  Floyd  Gilbert  was 
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acting  in  the  scope  of  his  said  employment;  that  at  said 
time  the  said  truck  was  owned  by  George  B.  Page  doing 
business  as  Mission  Linen  and  Towel  Supply  Company; 
that  the  said  Floyd  Gilbert  at  the  time  of  said  accident 
operated  the  said  truck  with  the  knowledge,  permission 
and  consent  of  the  owner  thereof,  George  B.  Page,  doing 
business  as  Mission  Linen  and  Towel  Supply  Company. 

XII. 

The  Court  finds  that  it  is  true  that  the  said  accident 
and  all  injuries,  damages  and  losses  incurred  by  the  said 
Robert  Echols  and  Beverly  Echols  and  each  of  them  were 
solely  and  proximately  caused  by  negligence  on  the  part 
of  the  said  Floyd  Gilbert  in  the  operation  of  the  said 
truck. 

XIII. 

The  Court  finds  that  it  is  true  that  on  September  12, 
[65]  1946,  the  said  Robert  Echols  and  Beverly  Echols 
filed  suit  in  the  Superior  Court  of  the  State  of  California 
in  and  for  the  County  of  San  Luis  Obispo  seeking  dam- 
ages in  excess  of  $3,000.00  exclusive  of  interest  and 
costs,  and  arising  from  the  aforesaid  negligence  and  acci- 
dent, from  the  following  parties  who  were  and  are  named 
as  defendants  in  said  action: 

(1)  R.  H.  McKeon  and  G.  B.  Page  doing  business  un- 
der the  fictitious  name  of  Pacific  Laundry  and  Dry 
Cleaners,  and 

(2)  G.  B.  Page  doing  business  under  the  fictitious 
name  of  Mission  Linen  and  Towel  Supply,  and 

(3)  Floyd   Gilbert: 

that  it  is  true  that  the  said  Robert  Echols  and  Beverly 
Echols    are    entitled    to    recover    damages    in   excess    of 
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$3,000.00,  exclusive  of  interest  and  costs,  against  the  de- 
fendants named  in  (1)  and  (2)  of  this  paragraph  solely 
through  the  imputation  to  them  of  the  negligence  of  Floyd 
Gilbert  by  operation  of  law. 

XIV 
The  Court  finds  that  the  policy  of  insurance  issued  by 
the  plaintiif  United  Pacific  Insurance  Company  attaches 
to  and  covers  the  liability  of  George  B.  Page  doing  busi- 
ness as  Mission  Linen  and  Towel  Supply  and  the  liability 
of  the  said  Floyd  Gilbert  in  connection  with  the  aforesaid 
accident  and  applies  to  and  covers,  up  to  the  limits  of  said 
policy,  among  other  things,  all  injuries,  damages  and 
losses  sustained  by  Robert  Echols  and  Beverly  Echols 
and  each  of  them;  the  Court  finds  that  the  policy  of  the 
defendant  The  Ohio  Casualty  Insurance  Company  attaches 
to  and  covers  the  liability  of  R.  H.  McKeon  and  G.  B. 
Page  doing  business  as  Pacific  Laundry  &  Dry  Cleaners, 
and  that  it  attaches  to  the  liability  of  the  last  named  par- 
ties to  the  said  Robert  Echols  and  Beverly  Echols  and 
each  of  them  arising  out  of  the  said  accident,  up  to  the 
limits  of  said  policy.    [66] 

XV. 

The  Court  finds  that  the  policy  of  the  said  defendant 
The  Ohio  Casualty  Insurance  Company  does  not  cover 
or  attach  to  the  liability  of  the  said  Floyd  Gilbert;  that 
the  said  Floyd  Gilbert  at  the  time  of  said  accident  was 
not  operating  a  vehicle  owned  by  or  registered  in  the 
name  of  any  Named  Assured  or  person  insured  in  or 
by  the  said  policy  of  the  Ohio  Casualty  Insurance  Com- 
pany. 
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XVI. 

The  Court  finds  that  the  policy  of  the  said  defendant 
The  Ohio  Casualty  Insurance  Company  does  not  cover  or 
attach  to  the  liability  of  George  B.  Page  individually  or 
doing  business  as  Mission  Linen  and  Towel  Supply  Com- 
pany; that  the  truck  involved  in  said  accident  was  not  a 
vehicle  owned  by  or  registered  in  the  name  of  any  Named 
Assured  or  person  insured  in  or  by  the  said  policy  of 
The  Ohio  Casualty  Insurance  Company. 

XVII. 

The  Court  finds  that  at  the  time  of  the  aforesaid  acci- 
dent the  said  Floyd  Gilbert  was  operating  and  using  an 
automobile  owned  by  George  B.  Page  individually  and 
doing  business  as  Mission  Linen  and  Towel  Supply  Com- 
pany, a  named  assured  under  the  aforesaid  policy  of  the 
plaintiff  United  Pacific  Insurance  Company;  that  the  said 
Floyd  Gilbert  was  therefore  an  assured  of  the  said  United 
Pacific  Insurance  Company  at  the  time  of  said  accident 
within  the  meaning  of  the  said  insurance  policy  of  said 
plaintiff. 

XVIII. 

The  Court  finds  that  at  the  time  of  the  aforesaid 
accident  R.  H.  McKeon  and  G.  B.  Page  doing  business 
as  Pacific  Laundry  &  Dry  Cleaners  were,  through  the 
aforesaid  Floyd  Gilbert  and  as  his  employers,  persons 
legally  responsible  for  the  use  of  a  vehicle  owned  by  a 
named  assured  of  the  plaintiff  United  Pacific  Insurance 
Company's  policy,  within  the  clause  set  forth  in  paragraph 
V  of  these  findings,  and  with  the  permission  of  said  named 
assured;  the  Court  finds  therefore  that  the  said  R.  H. 
McKeon  and  G.  B.  Page   [67]  doing  business  as  Pacific 
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Laundry  &  Dry  Cleaners  were  at  the  time  of  said  acci- 
dent assureds  under  the  poHcy  of  said  plaintiff  and  cov- 
ered and  indemnified  thereunder  as  well  as  under  the 
policy  of  the  defendant  The  Ohio  Casualty  Insurance 
Company. 

XIX. 

The  Court  finds  that  at  the  time  of  said  accident 
George  B.  Page  individually  or  doing  business  as  Mission 
Linen  and  Towel  Supply  Company  was  not  a  person 
operating  or  using  a  vehicle  owned  by  or  registered  in 
the  name  of  the  Named  Assured  in  the  policy  of  the  de- 
fendant The  Ohio  Casualty  Insurance  Company  and  that 
therefore  the  said  George  B.  Page  individually  or  doing 
business  as  Mission  Linen  and  Towel  Supply  Company 
is  not  insured  by  or  indemnified  by  the  policy  of  the 
defendant  The  Ohio  Casualty   Insurance   Company. 

XX. 

The  Court  finds  that  George  B.  Page  acting  individu- 
ally and  doing  business  as  Mission  Linen  and  Towel  Sup- 
ply Company  at  all  times  acted  in  a  different  capacity 
from  G.  B.  Page  as  a  partner  of  R.  H.  McKeon  doing- 
business  as  Pacific  Laundry  &  Dry  Cleaners  and  at  all 
such  times  acted  outside  the  coverage  of  the  policy  of 
the  defendant  The  Ohio  Casualty  Insurance  Company;  the 
Court  finds  that  the  renting  or  leasing  of  the  truck  by 
George  B.  Page  doing  business  as  Mission  Linen  and 
Towel  Supply  Company  to  R.  H.  McKeon  and  G.  B. 
Page  doing  business  as  Pacific  Laundry  &  Dry  Cleaners 
as  set  forth  in  paragraph  IX  of  these  Findings  and  the 
ownership  of  said  truck  by  George  B.  Page  individually 
and  doing  business  under  the  fictitious  name  of  Mission 
Linen  and  Towel  Supply  Company,  and  the  registration 
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of  said  truck  to  Mission  Linen  and  Towel  Supply  Com- 
pany (as  set  forth  in  paragraph  XI  of  these  Findings) 
were  activities  and  functions  of  the  said  G.  B.  Page,  also 
known  as  George  B.  Page,  in  capacities  other  than  as 
partner  of  R.  H.  McKeon  in  any  partnership  which  was 
an  insured  under  the  policy  of  The  Ohio  Casualty  Insur- 
ance Company.  [68] 

XXI. 

The  Court  finds  that  the  endorsements  included  as  part 
of  the  policy  of  The  Ohio  Casualty  Insurance  Company 
issued  to  Camp  Cooke  Post  Exchange,  Camp  Cooke, 
California,  and  each  of  them,  were  issued  for  the  pro- 
tection of  the  said  Camp  Cooke  Post  Exchange  in  connec- 
tion with  activities  of  the  assureds  conducted  on  behalf 
of  Camp  Cooke  Post  Exchange  and  that  said  endorse- 
ments did  not  otherwise  affect  or  modify  said  policy  and 
were  not  intended  so  to  do;  the  Court  finds  that  at  the 
time  of  the  accident  in  question  the  truck  was  not  being 
operated  on  behalf  of  Camp  Cooke  Post  Exchange. 

XXII. 

The  Court  finds  that  Mission  Linen  and  Towel  Supply 
Company  is  and  at  all  times  involved  herein  has  been  the 
same  as  Mission  Linen  &  Towel  Supply  Company  and 
that  Pacific  Laundry  and  Dry  Cleaners  is  and  at  all  times 
involved  herein  has  been  the  same  as  Pacific  Laundry  & 
Dry  Cleaners  and  that  the  said  appellations  have  been 
used  by  the  insurance  company  parties  hereto  inter- 
changeably. 
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CONCLUSIONS  OF  LAW 

From  the  foregoing  findings  of  fact  the  Court  makes 
the  following  conclusions  of  law : 

I. 

That  the  plaintiff  United  Pacific  Insurance  Company 
is  obligated  under  its  contract  of  insurance  to  provide 
a  defense  of  its  assureds  George  B.  Page  individually  and 
doing  business  as  Mission  Linen  and  Towel  Supply  Com- 
pany and  Floyd  Gilbert  in  the  action  "Robert  Echols 
and  Beverly  Echols  vs.  R.  H.  McKeon  and  G.  B.  Page 
doing  business  under  the  fictitious  name  of  Pacific 
Laundry  &  Dry  Cleaners  and  G.  B.  Page  doing  business 
individually  under  the  fictitious  name  of  Mission  Linen 
and  Towel  Supply  and  [69]  Floyd  Gilbert,"  which  action 
is  pending  in  the  Superior  Court  of  the  State  of  Cali- 
fornia, in  and  for  the  County  of  San  Luis  Obispo;  that 
the  said  plaintiff  is  obligated  under  its  said  contract  of 
insurance  and  within  the  limits  thereof  to  respond  to 
and  satisfy  any  judgment  which  may  be  rendered  against 
its  said  assureds  or  either  of  them  in  said  action. 

II. 

That  the  defendant  The  Ohio  Casualty  Insurance  Com- 
pany is  obligated  under  its  contract  of  insurance  to  pro- 
vide a  defense  in  the  aforesaid  action  for  its  assureds 
R.  H.  McKeon  and  G.  B.  Page  doing  business  under  the 
fictitious  name  of  Pacific  Laundry  and  Dry  Cleaners  and, 
within  the  limits  of  said  policy,  and  subject  to  the  provi- 
sions of  paragraph  III  of  these  conclusions  of  law,  to 
respond  to  and  to  pay  any  judgment  which  may  be  ren- 
dered in  the  said  action  against  its  assureds  R.  H.  Mc- 
Keon and  G.  B.  Page  doing  business  under  the  fictitious 
name  of  Pacific  Laundry  and  Dry  Cleaners. 
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III. 

That  the  plaintiff  United  Pacific  Insurance  Company 
and  the  defendant  The  Ohio  Casualty  Insurance  Com- 
pany are  jointly  obligated  to  respond  to  and  satisfy  any 
judgment  for  death  or  injury  rendered  in  said  San  Luis 
Obispo  action  against  R.  H.  McKeon  and  G.  B.  Page 
doing  business  as  Pacific  Laundry  and  Dry  Qeaners  as 
follows : 

(a)  Equally  and  co-extensively,  dollar  for  dollar,  un- 
til said  judgment  or  judgments  are  satisfied  or  until  plain- 
tiff's policy  limits  (of  $10,000.00  for  injury  to  or  death 
of  one  person  and  $25,000.00  for  the  entire  accident)  are 
exhausted,  whichever  sum  is  smallest,  and 

(b)  The  satisfaction  of  the  balance  if  any  of  any 
judgment  in  excess  of  $20,000.00  (twice  plaintiff's  limit) 
for  death  of  or  injury  to  any  one  person  and  $50,000.00 
for  the  entire  accident  [70]  shall  be  the  obligation  of 
the  defendant,  The  Ohio  Casualty  Insurance  Company. 

IV. 
That  the  plaintiff  United  Pacific  Insurance  Company 
and  the  defendant  The  Ohio  Casualty  Insurance  Com- 
pany are  obligated  to  respond  to  and  satisfy  any  judg- 
ment for  property  damage  which  may  be  rendered  in 
said  San  Luis  Obispo  action  against  R.  H.  McKeon  and 
G.  B.  Page  doing  business  as  Pacific  Laundry  and  Dry 
Cleaners  equally  and  co-extensively,  dollar  for  dollar, 
until  said  judgment  or  judgments  are  satisfied  or  until 
the  combined  payments  of  said  parties  equal  the  sum  of 
$10,000.00  (twice  the  $5,000.00  limit  of  each  policy) 
whichever  is  the  smaller  sum. 
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V. 

That  the  rights  and  obligations  of  the  parties  hereto 
are  and  shall  be  the  same  as  herein  set  forth  with  respect 
to  any  other  action  which  may  hereafter  be  brought  by 
Robert  Echols  or  Beverly  Echols  seeking  damages  arising 
from  the  negligence  of  Floyd  Gilbert  in  the  operation  of 
the  said  truck  at  the  time  and  place  of  said  accident. 

VI. 

That  the  plaintiff  United  Pacific  Insurance  Company 
insures  the  liability  of  Floyd  Gilbert  in  connection  with 
the  said  accident  of  January  16,  1946,  and  is  obligated, 
within  the  limits  of  its  policy,  to  respond  to  and  satisfy 
any  judgment  which  may  be  rendered  against  Floyd  Gil- 
bert in  connection  with  the  said  accident.  Said  plaintiff 
United  Pacific  Insurance  Company  is  also  obligated,  with- 
in the  limits  of  its  policy,  to  reimburse  defendant  The 
Ohio  Casualty  Insurance  Company  for  all  expenditures, 
reasonably  and  necessarily  made,  or  to  be  made  by  it, 
to  or  on  behalf  of  Robert  Echols  or  Beverly  Echols:  (1) 
in  satisfaction,  in  whole  or  in  part,  of  any  judgment 
which  may  be  recovered  by  Robert  Echols  or  Beverly 
Echols  in  the  aforesaid  San  Luis  Obispo  action  or  [71] 
(2)  in  compromise  settlement,  in  whole  or  in  part,  of 
the  claims  of  Robert  Echols  or  Beverly  Echols  arising 
from  said  accident  of  January  16,  1946. 

July  31,  1947. 

WM.  C.  MATHES 

Judge 

[Endorsed]:  Filed  Jul.  31,  1947.  Edmund  L.  Smith, 
Clerk.  [72] 
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In  the  District  Court  of  the  United  States 

Southern  District  of  California 

Central   Division 

No.  6024- WM 

UNITED  PACIFIC  INSURANCE  COMPANY,  a  cor- 
poration, 

Plaintiff, 

vs. 

THE  OHIO  CASUALTY  INSURANCE  COMPANY, 
a  corporation,  et  al., 

Defendants. 

JUDGMENT 

The  above  action  came  on  for  trial  in  the  above  court 
before  the  Honorable  William  C.  Mathes,  judge  presiding-, 
on  June  13,  1947,  the  plaintiff  being  represented  by  its 
attorneys  Harry  E.  Sackett  and  Raymond  G.  Brown,  the 
defendant  The  Ohio  Casualty  Insurance  Company  being 
represented  by  its  attorneys,  Parker,  Stanbury  &  Reese 
(Raymond  G.  Stanbury  appearing),  the  defendants  Rob- 
ert Echols  and  Beverly  Echols  having  appeared  through 
their  attorney  A.  H.  Brazil,  and  having  been  legally 
notified  of  the  time  and  place  of  trial  but  being  volun- 
tarily absent,  and  the  other  defendants  not  being  present, 
the  foregoing  and  named  parties  having  filed  their  written 
stipulation  as  to  the  facts  and  issues,  the  plaintiff  and  the 
defendant  The  Ohio  Casualty  Insurance  Company  having 
further  stipulated  that  the  Court  should  determine  their 
respective  rights  and  liabilities  as  to  Floyd  Gilbert  and 
should  \7?>^  decide  whether  plaintiff  alone,  or  both  of 
said  parties,  is  or  are  obligated  to  provide  indemnity  for 
his  tort  involved  herein,  and  the  cause  having  been  argued 
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and  continued  to  July  11,  1947,  at  which  time  the  appear- 
ances of  parties  and  counsel  were  the  same  as  on  June  13, 
1947,  save  that  attorney  Raymond  G.  Brown  did  not 
appear,  the  parties  having  rested,  and  the  Court  being 
fully  advised  in  the  premises,  and  having  made  its  Find- 
ings of  Fact  and  Conclusions  of  Law, 

It  Is  Hereby  Adjudged  and  Decreed  that  the  rights, 
duties  and  obligations  of  the  parties  hereto  are  as  follows : 

I. 

That  the  plaintiff  United  Pacific  Insurance  Company 
is  obligated  under  its  contract  of  insurance  to  provide 
a  defense  of  its  assureds  George  B.  Page  individually 
and  doing  business  as  Mission  Linen  and  Towel  Supply 
Company  and  Floyd  Gilbert  in  the  action  ''Robert  Echols 
and  Beverly  Echols  vs.  R.  H.  McKeon  and  G.  B.  Page 
doing  business  under  the  fictitious  name  of  Pacific  Laun- 
dry &  Dry  Cleaners  and  G.  B.  Page  doing  business  in- 
dividually under  the  fictitious  name  of  Mission  Linen  and 
Towel  Supply  and  Floyd  Gilbert,"  which  action  is  pend- 
ing in  the  Superior  Court  of  the  State  of  California  in 
and  for  the  County  of  San  Luis  Obispo;  that  the  said 
plaintiff  is  obligated  under  its  said  contract  of  insur- 
ance and  within  the  limits  thereof  to  respond  to  and 
satisfy  any  judgment  which  may  be  rendered  against  its 
said  assureds  or  either  of  them  in  said  action. 

II. 

That  the  defendant  The  Ohio  Casualty  Insurance  Com- 
pany is  obligated  under  its  contract  of  insurance  to  pro- 
vide a  defense  in  the  aforesaid  action  for  its  assureds 
R.  H.  McKeon  and  G.  B.  Page  doing  business  under  the 
fictitious  name  of  Pacific  Laundry  and  Dry  Cleaners  and. 
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within  the  Hmits  of  said  policy,  and  subject  to  the  pro- 
visions of  paragraph  III  of  this  judgment,  to  [74]  re- 
spond to  and  to  pay  any  judgment  which  may  be  rendered 
in  the  said  action  against  its  assureds  R.  H.  McKeon  and 
G.  B.  Page  doing  business  under  the  fictitious  name  of 
Pacific  Laundry  and  Dry  Cleaners. 

III. 

That  the  plaintiff  United  Pacific  Insurance  Company 
and  the  defendant  The  Ohio  Casualty  Insurance  Com- 
pany are  jointly  obligated  to  respond  to  and  satisfy  any 
judgment  for  death  or  injury  rendered  in  said  San  Luis 
Obispo  action  against  R.  H.  McKeon  and  G.  B.  Page 
doing  business  as  Pacific  Laundry  and  Dry  Cleaners  as 
follows : 

(a)  Equally  and  co-extensively,  dollar  for  dollar,  until 
said  judgment  or  judgments  are  satisfied  or  until  plain- 
tiff's policy  limits  (of  $10,000.00  for  injury  to  or  death 
of  one  person  and  $25,000.00  for  the  entire  accident)  are 
exhausted,  whichever  sum  is  smaller,  and 

(b)  The  satisfaction  of  the  balance,  if  any,  of  any 
judgment  in  excess  of  $20,000.00  (twice  plaintiff's  limit) 
for  death  of  or  injury  to  any  one  person  and  $50,000.(X) 
for  the  entire  accident  shall  be  the  obligation  of  the  de- 
fendant The  Ohio  Casualty  Insurance  Company. 

IV. 

That  the  plaintiff  United  Pacific  Insurance  Company 
and  the  defendant  The  Ohio  Casualty  Insurance  Company 
are  obligated  to  respond  to  and  satisfy  any  judgment  for 
property  damage  which  may  be  rendered  in  said  San 
Luis  Obispo  action  against  R.  H.  McKeon  and  G.  B. 
Page  doing  business  as  Pacific  Laundry  and  Dry  Clean- 
ers, equally  and  co-extensively,  dollar  for  dollar,  until  said 
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judgment  or  judgments  are  satisfied  or  until  the  com- 
bined payments  of  said  parties  equal  the  sum  of  $10,000.00 
(twice  the  $5,000.00  limit  of  each  policy)  whichever  is 
the  smaller  sum.  [75] 

V. 

That  the  rights  and  obligations  of  the  parties  hereto 
are  and  shall  be  the  same  as  herein  set  forth  with  respect 
to  any  other  action  which  may  hereafter  be  brought  by 
Robert  Echols  or  Beverly  Echols  seeking  damages  aris- 
ing from  the  negligence  of  Floyd  Gilbert  in  the  operation 
of  the  said  truck  at  the  time  and  place  of  said  accident. 

VI. 

That  the  plaintiff  United  Pacific  Insurance  Company 
insures  the  liability  of  Floyd  Gilbert  in  connection  with 
the  said  accident  of  January  16,  1946,  and  is  obligated, 
within  the  limits  of  its  policy,  to  respond  to  and  satisfy 
any  judgment  which  may  be  rendered  against  Floyd  Gil- 
bert in  connection  with  the  said  accident.  Said  plaintiff 
United  Pacific  Insurance  Company  is  also  obligated, 
within  the  limits  of  its  policy,  to  reimburse  defendant 
The  Ohio  Casualty  Insurance  Company  for  all  expendi- 
tures, reasonably  and  necessarily  made,  or  to  be  made 
by  it,  to  or  on  behalf  of  Robert  Echols  or  Beverly  Echols: 

(1)  in  satisfaction,  in  whole  or  in  part,  of  any  judg- 
ment which  may  be  recovered  by  Robert  Echols  or  Bev- 
erly Echols  in  the  aforesaid  San  Luis  Obispo  action  or 

(2)  in  compromise  settlement,  in  whole  or  in  part,  of 
the  claims  of  Robert  Echols  or  Beverly  Echols  arising 
from  said  accident  of  January  16,  1946. 

VIL 
The  parties  United  Pacific  Insurance  Company  and  The 
Ohio   Casualty   Insurance   Company,   and  each   of   them. 
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are  hereby  severally  directed  to  perform  the  obligations 
declared  in  this  judgment,  all  in  accordance  with  the  fore- 
going declaration  and  as  the  same  may  arise. 

July  31,  1947. 

WM.  C.  MATHES 

Judge 

Judgment  entered  Jul.  31,  1947.  Docketed  Jul.  31,  1947. 
C.  O.  Book  44,  page  491.  Edmund  L.  Smith,  Clerk;  by 
Louis  J.  Somers,  Deputy.  [76] 

Received  copy  of  the  within  Judgment  this  30  day  of 
July,  1947.  Harry  E.  Sackett,  B/W,  Attorney  for 
Plaintiff. 

[Endorsed]  :  Filed  Jul.  31,  1947.  Edmund  L.  Smith, 
Clerk.  [77] 


[Title  of  District  Court  and  Cause] 

NOTICE  OF  APPEAL  TO  CIRCUIT  COURT 
OF  APPEALS 

Notice  is  hereby  given  that  United  Pacific  Insurance 
Company,  a  corporation,  the  Plaintiff  above  named,  here- 
by appeals  to  the  Circuit  Court  of  Appeals  of  the  United 
States  for  the  Ninth  Circuit  from  the  final  judgment  and 
the  whole  thereof,  which  was  entered  in  this  action  on  the 
31st  day  of  July,  1947. 

HARRY  E.  SACKETT 
Attorney  for  Plaintiff 
RAYMOND  G.  BROWN 
Attorney  for  Plaintiff' 

[Endorsed]:  Filed  &  mid.  copies  to  Parker,  Stanbury 
&  Reese  and  A.  H.  Brazil,  Oct.  24,  1947.  Edmund  L. 
Smith,  Clerk.   [78] 
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GENERAL  CASUALTY  COMPANY  OF  AMERICA 
Copy  Seattle,   Washington 

Bond  No.  126,013 
Premium:    $10.00 

In  the  United  States  District  Court 

Southern  District  of  California 

Central  Division 

Civil  No.  6024  WM 

UNITED  PACIFIC  INSURANCE  COMPANY,  a  cor- 
poration. 

Plaintiff, 

vs. 
THE  OHIO  CASUALTY  INSURANCE  COMPANY, 
a  corporation;  R.  H.  McKEON,  Individually; 
GEORGE  B.  PAGE,  Individually;  R.  H.  McKEON 
and  G.  B.  PAGE,  d/b/a  under  the  fictitious  name  of 
PACIFIC  LAUNDRY  AND  DRY  CLEANERS; 
GEORGE  B.  PAGE,  Individually  and  d/b/a  under 
the  fictitious  name  of  MISSION  LINEN  AND 
TOWEL  SUPPLY  COMPANY, 

Defendants. 

COST  BOND  ON  APPEAL 

Whereas,  judgment  was  entered  in  a  civil  action  tried 
before  the  Hon.  William  C.  Mathes,  a  judge  in  and  for 
the  above  entitled  court,  and  judginent  having  been  ren- 
dered on  the  31st  day  of  July,  1947,  declaring  the  rights, 
legal  relations  and  status  of  plaintiff,  United  Pacific  In- 
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surance    Company,    a    corporation,    and    defendant,    The 
Ohio  Casualty  Insurance  Company,  a  corporation,  and 

Whereas,  United  Pacific  Insurance  Company,  a  corpo- 
ration, plaintiff  has  filed  Notice  of  Appeal  from  the  said 
judgment  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit, 

Now,  Therefore,  United  Pacific  Insurance  Company,  a 
corporation,  plaintiff  as  principal,  and  General  Casualty 
Company  of  America,  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  State  of  Washington,  with  its 
principal  office  in  the  City  of  Seattle  and  authorized  to 
transact  surety  business  in  the  State  of  California  pur- 
suant to  the  Act  of  Congress  of  August  18,  1934,  entitled 
"An  Act  relative  to  recognizance,  stipulation,  bonds  and 
undertakings  and  to  allow  certain  corporations  to  be  ac- 
cepted as  surety  thereunder,"  as  Surety,  are  held  and 
firmly  bound  and  undertake  that  said  appellant  will  pay 
all  costs  and  disbursements  which  may  be  awarded  against 
it  on  said  appeal  and  that  said  appellant  will  satisfy  any 
judgment  for  costs  which  may  be  given  against  it  in  the 
Appellate  Court  on  Appeal  not  to  exceed,  however,  the 
sum  of  Two  Hundred  Fifty  and  No/lOO  ($250.00) 
Dollars. 

Signed,  Sealed  and  Dated  this  23rd  day  of  October, 
1947. 

UNITED  PACIFIC  INSURANCE  COMPANY, 
a  corporation. 

Appellant 

By  Harry  E.  Sackett 
Raymond  G.  Brown 

Its  Attorneys 
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(Seal) 

GENERAL  CASUALTY  COMPANY  OF 
AMERICA 
By  J.  J.  McHugh 

Attorney-in-Fact 

State  of  California 
County  of  Los  Angeles — ss. 

On  this  23rd  day  of  October,  A.  D.,  1947,  before  me, 
M.  M.  Jackson,  a  Notary  Public  in  and  for  the  County 
and  State  aforesaid,  duly  commissioned  and  sworn,  per- 
sonally appeared  J.  J.  McHugh,  Attorney-in-Fact  of  the 
General  Casualty  Company  of  America,  to  me  personally 
known  to  be  the  individual  and  officer  described  in  and 
who  executed  the  within  instrument,  and  he  acknowledged 
the  same,  and  being  by  me  duly  sworn,  deposes  and  says 
that  he  is  the  said  officer  of  the  Company  aforesaid,  and 
the  seal  affixed  to  the  within  instrument  is  the  corporate 
seal  of  said  Company,  and  that  the  said  corporate  seal  and 
his  signature  as  such  officer  were  duly  affixed  and  sub- 
scribed to  the  said  instrument  by  the  authority  and  direc- 
tion of  said  corporation. 

In  Witness  Whereof,  I  have  hereunto  set  m}^  hand  and 
affixed  my  official  seal  at  my  office  in  the  City  of  Los 
Angeles,  County  of  Los  Angeles,  the  day  and  year  first 
above  written. 

(Seal)         *  M.  M.  JACKSON 

Notar}'  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California 

My  Commission  Expires  May  1,  1951. 

[Endorsed]  :    Filed  Oct.  24,  1947.     Edmund  L.  Smith, 
Clerk.  [79] 
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STATEMENT  OF   POINTS   ON  WHICH 
APPELLANT  WILL  RELY  ON  APPEAL 

Plaintiff  having  lately  filed  its  Notice  of  Appeal  from 
the  judgment  of  this  Court  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  and  having  designated  por- 
tions of  the  record  herein  to  be  contained  in  the  Record 
on  Appeal,  does  hereby  file  its  statement  of  the  points  on 
which  it  intends  to  rely  upon  appeal. 

L  That  the  District  Court  erred  in  not  following  the 
rule  of  Erie  Railroad  Company  vs.  Tompkins,  304  U.  S. 
64,  in  that  it  failed  to  follow  and  apply  the  law  of  Cali- 
fornia in  deciding  the  case. 

2.  The  District  Court  erred  in  deciding  that  Defend- 
ant, The  Ohio  Casualty  Insurance  Company,  was  entitled 
to  subrogate  and  recoup  its  loss  against  [80]  the  driver 
of  the  accident  vehicle,  Floyd  Gilbert,  based  on  the  remote 
possibility  that  said  Floyd  Gilbert  might  at  some  future 
time  be  served  with  Summons  in  an  action  for  damages 
arising  out  of  the  same  transaction,  and  judgment  had 
against  him  as  the  negligent  servant  of  his  employers. 

3.  Having  undertaken  to  declare  the  rights,  legal  rela- 
tions and  status  of  the  parties  based  upon  such  remote 
contingency,  the  District  Court  erred  in  not  deciding  that 
Floyd  Gilbert  was  an  insured  within  the  meaning  of  the 
policy  of  insurance  issued  by  The  Ohio  Casualty  Insur- 
ance Company. 
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4.  Having  decided  that  there  was  double  insurance, 
the  District  Court  erred  in  not  holding  that  The  Ohio 
Casualty  Insurance  Company  should  pay  5/7  and  United 
Pacific  Insurance  Company  2/7  of  the  liability  or  loss. 

5.  That  the  District  Court  erred  in  deciding  that 
Plaintiff,  United  Pacific  Insurance  Company  was  obli- 
gated to  respond  to  and  satisfy  any  judgment  which  might 
be  recovered  against  Floyd  Gilbert  in  connection  with  the 
accident  giving  rise  to  the  litigation. 

6.  The  District  Court  erred  in  deciding  that  United 
Pacific  Insurance  Company  is  obligated  to  reimburse  the 
Ohio  Casualty  Insurance  Company  for  all  expenditures 
reasonably  and  necessarily  made  or  to  be  made  by  it, 
to  or  on  behalf  of  Robert  Echols  or  Beverly  Echols;  (1) 
in  satisfaction,  in  whole  or  in  part,  of  any  judgment  which 
might  be  recovered  by  Robert  Echols  and  Beverly  Echols 
in  the  aforesaid  controversy. 

7.  That  the  Court  erred  in  entering  and  rendering 
judgment  on  July  31.  1947. 

HARRY  E.  SACKETT 
Attorney  for  Pltf.  and  Appellant,  United 
Pacific  Ins.  Co. 

RAYMOND  G.  BROWN 
Attorney  for  Pltf.  and  Appellant,  United 
Pacific  Ins.   Co.   [81] 

Received  copy  of  the  within  this  5th  day  of  Nov., 
1947.     Parker,  Stanbury  &  Reese,  T,  Attorney  for  Deft. 

[Endorsed]  :  Filed  Nov.  5,  1947.  Edmund  L.  Smith, 
Clerk.  [82] 
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[DOCKET  ENTRIES] 
6024- WM  Docket 

Title  of  Case 

United  Pacific  Insurance  Co.,  a  corp.,  vs.  The  Ohio 
Casualty  Ins.  Co.,  a  corp.,  R.  H.  McKeon,  individually; 
George  B.  Page,  R.  H.  McKeon  and  G.  B.  Page,  dba 
Pacific  Laundry  and  Dry  Cleaners;  George  P.  Page  dba 
Mission  Linen  and  Towel  Supply  Co.;  Floyd  Gilbert, 
Robert  Echols,  Beverly  Echols. 

Attorneys 

For  Plaintiff:    Harry  E.  Sackett. 


For  Defendant  Ohio  Cas.  Ins.  Co. 
&  Reese;  A.  H.  Brazil  for  Echols. 

Declaratory   jmt. 

Date        Plaintiff's  Account 

11/26/46     Harry  E.  Sackett 
1-14-47     TreasT3 

10-24-47     United    Pac.    Ins.    Co. 


Parker,  Stanbury 


Received    Disbursed 

15  00 

15  00 


500 


[86] 


Date  Filings — Proceedings 

11/26/46  Fid  complaint  for  declaratory  jmt.  Issd  sum. 
Made  Report  J.  S.  5.  Clerk's  Fees  Plain- 
tiff 15- 

12/16/46  Fid  sep  answer  of  deft  Ohio  Casualty  Ins. 
Co.  Amount  Reported  in  Emoulment  Re- 
turns  15  - 
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1  /3/47  Fid  not  of  mot  of  plf  to  adv  cause  for  hrg, 
ret  1/13/47.  Fid  mot  of  plf  to  advance 
cause  for  hrg,  with  affid  H.  E.  Sackett  in 
suppt. 

1/  3/47     Fid  sum  ret  part  served. 

1/13/47  Ent  ord  mo  to  advance  cause  for  hrg  go  off 
calendar. 

2/  8/47  Fid  answer  of  deft  Robert  Echols  and  Bev- 
erly Echols. 

4/14/47     Ent  ord  settg  for  trial  4/18/47  at  10  AM. 

4/18/47  Fid  letter  of  4/16/47  of  Parker,  Stanbury  & 
Reese  to  Jdge  Mathes.  Ent  ord  settg  for 
pretrial  hrg  &  settg  on  5/26/47. 

5/19/47  Fid  appln  of  Raymond  G.  Brown,  non-res 
atty  to  appear  in  case.  Fid  ord  permittg 
Raymond  G.  Brown,  non-res  atty  to  appear 
in  trial. 

5/23/47  Fid  stip  of  facts  &  issues.  Fid  pretrial  brief 
of  plf. 

Fid  pretrial  memo  of  the  Ohio  Casualty  Ins 
Co. 

5/26/47     Ent  ord  settg  for  trial  6/13/47  at  10  AM. 

6/11/47     Fid  defts  supplmtl  pre-trial  memo. 

6/13/47  Ent  proc  on  trial.  Fid  1  plf  ex.  Ent  proc  on 
arg. 

Ent  ord  cont  7/11/47  for  fur  trial  at  1 :30. 
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7/11/47  Court  finds  with  respect  to  the  accident  of 
1/16/46  the  poHcies  of  both  pltf  and  deft 
cover,  and  both  are  bound  to  respond  ac- 
cording to  their  policies.  Counsel  for  deft 
to  prepare  formal  order  pur  rule  7  in  5 
days. 

7/28/47  Counsel  discuss  findings  and  will  resubmit 
them  7/30/47. 

7/31/47     Fid  findings  of  Fact  and  Conclusions  of  Law. 
Fid  &  entered  judg^  declaring  rights  and  ob- 
ligations  of    the   parties,   at    Cob   44/491. 
D&I  Judgt.    Notified  attys.     Made  Report 
J.  S.  6. 

8/  6/47     Fid  not  of  entry  of  jmt.   [87] 

10/14/47     Fid  rptrs  trans  of  proceedgs. 

10/24/47  Fid  Not  of  Appeal,  of  pltf  and  maid  copies 
to  Parker,  Stanbury  &  Reese,  attys  for  Ohio 
Cas.  Ins.  Co.  and  A.  H.  Brazil,  atty  for 
Robert  and  Beverly  Echols.  Fid.  Cost  bond 
on  appeal  in  the  amt  of  $250.00.  Clerk's 
Fees   Plaintiff  5  - 

11/  5/47     Fid  plfs  desig  of  contents  of  record  on  appeal. 
Fid.   plfs   stmt  of  points  on  which  appellant 
will  rely  on  appeal. 

11/  6/47  Fid  in  dup  copies  rptrs  trans  dtd  7/11/47; 
6/13-7/28/47.   [88] 
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CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  California, 
do  hereby  certify  that  the  foregoing  pages  numbered  from 
1  to  88,  inclusive,  contain  full,  true  and  correct  copies  of 
Complaint  for  Declaratory  Judgment  together  with  a  por- 
tion of  Exhibit  A  thereto;  Separate  Answer  of  Defend- 
ant The  Ohio  Casualty  Insurance  Company  together  with 
a  portion  of  Exhibit  A  thereto;  Summons  with  return  of 
Marshal  re  service  of  defendant  Floyd  Robert  Gilbert; 
Answer  of  Defendants  Robert  Echols  et  al. ;  Letter  dated 
April  6,  1947  from  Parker,  Stanbury  &  Reese  to  Hon- 
orable William  C.  Mathes,  Judge;  Order  for  Pre-Trial 
Hearing;  Stipulation  of  Facts  and  Issues;  Findings  of 
Fact  and  Conclusions  of  Law;  Judgment;  Notice  of  Ap- 
peal; Cost  Bond  on  Appeal;  Statement  of  Points  on 
Which  Appellant  Will  Rely  on  Appeal;  Designation  of 
Contents  of  Record  on  Appeal  and  Docket  Entries  which, 
together  with  copy  of  Reporter's  Transcript  of  Proceed- 
ings on  June  13,  1947,  July  11,  1947  and  July  28,  1947 
and  Original  PlaintiiT's  Exhibit  1,  transmitted  herewith, 
constitute  the  record  on  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing,  comparing, 
correcting  and  certifying  the  foregoing  record  amount  to 
$22.00  which  sum  has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District  Court 
this  26  day  of  November,  A.  D.  1947. 

(Seal)  EDMUND  L.  SMITH 

Clerk 
By  Theodore  Hocke 
Chief  Deputy  Clerk 
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[Title  of  District  Court  and  Cause] 

Honorable  William  C.  Mathes,  Judge  Presiding 
REPORTER'S    TRANSCRIPT    OF    PROCEEDINGS 

Los  Angeles,  California,  Friday,  June  13,  1947 

Appearances : 

For  the  Plaintiff:  Harry  E.  Sackett,  Esq.,  and  Raymond 
G.  Brown,  Esq. 

For  the  Defendant  Ohio  Casualty  Co. :  Parker,  Stan- 
bury  &  Reese,  by  Raymond  G.  Stanbury,  Esq. 

For  the  Defendants  Echols:    A.  H.  Brazil,  Esq. 

Los  Angeles,  California,  Friday,  June  13,  1947 
10:00  A.  M. 

The  Court:     Is  there  evidence  to  be  offered.,  gentlemen? 

Mr.  Stanbury:  Your  Honor,  I  have  been  requested  to 
make  a  stipulation  by  counsel  for  the  plaintiff  and  I  am 
ready  to  do  so.  Your  Honor  may  remember  the  discus- 
sion of  this  at  the  time  of  the  pre-trial  hearing.  We  deny 
that  this  has  any  materiality,  but  they  are  the  facts,  and 
therefore  we  are  offering  the  stipulation. 

The  stipulation  is  that  the  defendant's  assured  Pacific 
Laundry  and  Dry  Cleaners  had  rented  this  truck  for  a 
period  of  one  year  from  the  United's  insured;  that  Ohio's 
assured  had  paid  rental  on  it  throughout  that  period  and 
that  the  truck  bore  the  legend  "Pacific  Cleaners"  as 
shown  in  this  photograph  which  we  offer  in  duplicate,  if 
your  Honor  cares  to  see  the  photograph. 

The  Court:     Do  you  join  in  that  stipulation? 

Mr.  Sackett:     We  join  in  it,  your  Honor. 

Mr.  Stanbury:  x\s  to  when  that  "Pacific  Cleaners" 
was  put  on  the  truck  neither  side  are  able  to  ascertain. 
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The  Court :  But  it  was  during  the  life  of  both  policies, 
was  it? 

Mr.  Stanbury:  Well.  sir.  we  do  not  know  whether  it 
was  done  before  Pacific  Laundry  and  Dry  Cleaners  took 
possession  of  it  or  afterwards.  It  would  probably  be  an 
inference  that  it  was  afterwards.  The  name  is  "Pacific 
Cleaners"  and  I  do  [3*]  not  even  know  whether  that  is  the 
name  of  some  previous  activity  or  what  it  is. 

The  Clerk:  The  photographs  will  be  marked  Plain- 
tiff's Exhibit  1. 

Mr.  Stanbury:     Yes,  sir. 

The  Court :  Both  photographs  received  into  evidence 
as  Plaintiff's  Exhibit  1  pursuant  to  the  stipulation. 

Is  there  any  further  evidence  to  be  offered? 

Mr.  Stanbury:     No,  sir. 

Mr.  Sackett:     That  is  all  we  have,  your  Honor. 

The  Court:  Then  it  is  submitted  upon  the  facts  as 
now  stipulated? 

Mr.  Stanbury:     Yes,  sir. 

The  Court:  That  is.  the  written  stipulation  plus  the 
stipulation  made  here  this  morning,  is  that  correct? 

Mr.  Stanbury:     Yes,  sir. 

The  Court :     I  will  hear  from  the  plaintiff. 

Mr.  Brown:     If  the  court  please,  and  counsel: 

This  is  a  controversy  betw^een  the  two  insurance  car- 
riers. United  Pacific  Insurance  Company  of  Tacoma, 
Washington,  and  Ohio  Casualty  Insurance  Company  of 
Hamilton,  Ohio.  The  other  parties  to  this  proceeding 
are  merely  standing  by  awaiting  the  outcome  of  this  con- 
troversy. 

To  begin  at  the  beginning,  on  the  16th  day  of  January, 
1946,  Mr.  Robert  Echols  and  his  son,  Beverly  Echols, 
were    [4]    driving    their    automobile    on    the    highway,    I 

*Page  number  appearing  at  top  of  page  of  original  Reporter's  Transcript. 
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believe  in  San  Luis  Obispo  County  at  that  time,  and 
approaching-  from  the  opposite  direction  one  Floyd  Gilbert 
was  driving  the  truck  shown  in  the  photograph  just 
handed  to  your  Honor.  The  truck  was  operating  from 
the  opposite  direction  and,  as  we  understand  the  facts, 
got  on  the  wrong  side  of  the  highway  and  collided  prac- 
tically head-on  with  Mr.  Echols  and  his  son. 

The  Court:  In  any  event  it  is  stipulated  that  the 
negligence  of  the  driver  Gilbert  was  the  proximate  cause 
of  the  injuries? 

Mr.  Brown:     It  is  so  stipulated. 

The  Court:  And  that  the  Echols,  that  is,  Robert  and 
Beverly  Echols,  together  are  entitled  to  recover  by  reason 
thereof  in  excess  of  $3,000. 

Mr.  Brown :     It  is  so  stipulated. 

The  Court:  In  the  San  Luis  Obispo  Superior  Court 
action. 

Mr.  Brown :  Yes,  sir.  They  have  filed  their  action 
there  and,  as  parties  defendant  in  that  action  or  claim, 
R.  H.  McKeon  and  G.  B.  Page — this  is  from  page  2  of 
the  stipulation — dba  under  the  fictitious  name  of  Pacific 
Laundry  and  Dry  Cleaners,  and  also  G.  B.  Page  dba  under 
the  fictitious  name  of  Mission  Laundry  and  Towel  Supply 
Company. 

The  Court:     Mission  Linen. 

Mr.  Brown:  I  am  sorry,  your  Honor.  Mission  Linen 
and  [5]  Supply  Company,  and  Floyd  Gilbert  who  was 
the  driver. 

The  Court :  The  vehicle  was  registered  in  the  name  of 
G.  B.  Page  doing  business  under  the  fictitious  name  of 
Mission  Linen  and  Towel  Supply? 

Mr.  Brown :     That  is  correct. 
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The  Court:  That  is,  registered  with  the  California 
Motor  Vehicle  Department? 

Mr.  Brown :     That  is  correct,  your  Honor. 

In  the  action  in  San  Luis  Obispo  County  Floyd  Gilbert 
has  never  been  served  with  summons.  That  is  also  stipu- 
lated. 

Floyd  Gilbert  was  named  as  a  party  in  this  proceeding, 
but  examination  of  the  Return  of  the  Marshal  shows  that 
he  was  not  served  in  this  proceeding.  The  only  informa- 
tion I  have  on  the  subject  that  I  consider  entirely  reliable 
is  that  contained  on  the  Return  of  the  Marshal  to  the 
effect  that  he  is  no  longer  in  the  State  of  California. 

The  Court:  Does  the  plaintiff  now  dismiss  as  to  the 
defendants  not  served? 

Mr.  Brown:     Yes. 

The  Court:  That  would  be  Floyd  Gilbert,  alone,  as  I 
understand  it? 

Mr.  Brown :  Yes ;  we  are  quite  willing,  and  will  move 
the  court  for  an  order  dismissing  Floyd  Gilbert. 

The  Court:     From  this  action? 

Mr.  Brown:     From  this  action.  [6] 

The  Court:     The  motion  is  granted. 

Mr.  Brown:  Now  coming  to  the  two  policies  giving 
rise  to  the  controversy,  they  are  attached  to  the  stipula- 
tion. The  Ohio  Casualty  policy  is  marked  Exhibit  B, 
the  United  Pacific  policy,  marked  Exhibit  A. 

In  point  of  time  the  United  Pacific  policy  was  first 
issued.  The  policies  contain  all  material  endorsements 
that  we  were  able  to  find. 

There  is  practically  no  controversy  over  the  construc- 
tion and  meaning  of  the  United  Pacific  policy. 

The  Court:  Let  me  ask  you  there:  The  United 
Pacific  policy  was  issued  to  G.  B.  Page,  individually,  and 
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doing-  business  as  Mission  Linen  and  Towel  Supply,  was 
it  not  ? 

Mr.  Brown:     That  is  correct,  your  Honor. 

The  Court:  Then  there  can  be  no  question,  I  take  it, 
that  Gilbert  was  driving  the  truck  and  the  McKeon  and 
Page  concern,  which  was  that  Pacific  Laundry — 

Mr.  Brown:     Pacific  Laundry  and  Dry  Cleaners. 

The  Court:  Pacific  Laundry  and  Dry  Cleaners  was 
using  the  truck  with  the  permission  of  Page.  There  is 
no  question  about  that,  is  there? 

Mr.  Brown:  There  is  no  question  about  the  fact. 
There  is  a  question  about  the  eflrect  of  that  fact. 

The  Court:  Now,  let  us  get  to  that  and  see  what  that 
question  is.  [7] 

So  we  have  Page,  the  owner — from  one  side  of  it,  we 
have  Page,  the  owner  of  the  vehicle,  permitting — before 
I  proceed  with  that,  I  take  it  there  is  no  question  of 
exceptions  by  reason  of  Ohio? 

Mr.  Brown:  No;  there  is  no  exception  by  reason  of 
Ohio. 

The  Court:  So,  reduced  to  its  lowest  common  de- 
nominator insofar  as  United  is  concerned,  we  have  a  case 
where  United  insured  Page  as  to  this  vehicle,  and  at  the 
time  of  the  accident  the  vehicle  was  being  used  with 
Page's  consent  by  Gilbert? 

Mr.  Brown :     That  is  the  correct  fact. 

The  Court :  Whose  negligence  was  the  proximate 
cause  of  the  injury? 

Mr.  Brown :     That  is  the  correct  fact. 

The  Court:  In  that  situation  what  is  the  liability  of 
Page  under  the  California  law  as  the  owner  of  a  vehicle 
used  by  another  with  his  consent? 

Mr.  Brown :  He  may  be  held  liable  in  damages  under 
the  California  statute. 
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The  Court:     Is  there  any  limitation  upon  that  liability? 

Mr.  Brown:  Insofar  as  permission  is  concerned  it 
would  be  necessary  to  almost  show  that  the  car  was  stolen 
in  order  to  avoid  the  application  of  the  vicarious  liability 
statute,  but  it  is  not  an  exclusive  liability. 

The  Court:  No.  But  is  there  any  limitation  upon 
it?  [8] 

Mr.  Brown:  $5,000  and  $10,000  are  the  limitations 
that  the  statute  imposes  upon  the  owner. 

The  Court:     And  is  that  limitation  applicable  here? 

Mr.  Brown:  That  limitation  is  exceeded  here  as  a 
matter  of  fact,  although  the  stipulation  may  not  cover  it. 

We  stipulate  that  the  injury  cases  are  worth  more  than 
$3,000  in  settlement;  as  a  matter  of  fact  they  are  worth 
more  than  $5,000  as  applicable  to  the  one  person  which 
the  statute  covers.  The  older,  Robert  Echols,  was  so 
seriously  injured  that  his  case  is  worth  more  in  settle- 
ment than  $5,000  which  is  the  applicable  limit  of  the 
vicarious  statute. 

The  Court :     That  is  as  to  each  person  ? 

Mr.  Brown :     As  to  each  person. 

The  Court:  So  the  limits  for  the  entire  accident  for 
which  Page,  and  hence  United,  could  be  liable  would  be 
$20,000? 

Mr.  Brown :  Under  the  United  Pacific  policy  the  limit 
as  to  one  person  is  $10,000. 

The  Court:  I  am  not  talking  about  the  policy.  I  am 
talking  about  the  possible  liability  under  the  statute. 

Mr.  Brown:  The  possible  liability  under  the  statute 
of  both  injured  parties  would  be  only  $10,000  for  their 
injuries.  The  damage  to  their  automobile,  property  dam- 
age, would  be  in  addition  to  that  sum  $300.00  to 
$400.00.  [9] 
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The  Court :     It  would  be  $5,000  to  the  person. 

Mr.  Brown:  It  would  be  $10,000  because  two  persons 
were  injured. 

The  Court:  I  thought  you  said  the  statute  provided 
ten. 

Mr.  Brown:  Ten  for  all  the  persons  in  one  accident; 
$5,000  for  one  person  injured. 

The  Court:  So  that  the  most,  leaving  Ohio  Casualty 
out  of  the  picture,  that  United  could  be  held  to  respond 
for  here  would  be  $10,000? 

Mr.  Brown :  If  we  considered  only  the  vicarious  lia- 
bility statute,  your  Honor,  that  is  correct;  but  we  have 
voluntarily  insured  him  for  an  amount  in  excess  of  the 
required  statutory  limit. 

Mr.  Stanbury:  When  your  Honor  is  following  the 
method  of  interlocution,  which  I  am  glad  to  see  the  court 
doing,  does  the  court  care  for  any  interruption  on  a  mat- 
ter of  fact  where  your  Honor  makes  a  comprehensive 
statement  ? 

The  Court:     Yes,  if  you  are  not  agreed  on  the  fact. 

Mr.  Stanbury :  That  is  right.  Everything  Mr.  Brown 
says  we  agree  on  as  to  Page,  but  that  does  not  consider 
Gilbert,  the  driver. 

The  Court:  Yes.  Well,  I  am  leaving  Gilbert  out  of  it 
for  the  moment. 

Mr.  Stanbury:  I  understand.  The  only  reason  I  [10] 
interrupted  was  that  your  Honor  used  comprehensive 
language  when  you  said  that  was  all  United  Pacific  could 
be  liable  for,  and  I  wanted  to  straighten  that  out  right 
now.  I  did  not  know  whether  your  Honor  had  that  in 
mind  or  not. 

The  Court :     I  am  asking  that  as  a  question. 

Mr.  Stanbury :     I  follow  you. 
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The  Court:     What  could  Page  be  held  for? 

Mr.  Brown:  There  is  no  limit  on  what  Page  could  be 
held  for.  There  is  a  limit  on  the  statute  of  $5,000  for  one 
person  and  $10,000  for  two  persons. 

The  Court:     Page  is  owner  of  the  vehicle. 

Mr.  Brown:  There  is  that  limit.  Your  Honor  is 
correct. 

The  Court:     What  could  he  be  held  for? 

Mr.  Brown:  For  $5,000  for  each  of  those  persons,  a 
total  limit  of  $10,000  for  the  accident.  That  is  all  Page 
could  be  held  for. 

The  Court:     Page,  in  that  capacity? 

Mr.  Brown :     In  that  capacity. 

The  Court:  Insured  by  United,  Page  could  be  held  for 
only  $10,000,  hence  United  would  be  compelled  to  re- 
spond only  to  the  extent  of  $10,000,  of  course,  plus  the 
expense  of  defending;  is  that  correct? 

Mr.  Brown:  I  believe  that  is  correct,  your  Honor. 
Under  the  vicarious  liability  statute  that  is  correct.  That 
is  the  only  reason  that  Page  can  be  held  here  as  an  [11] 
individual,  as  owner  of  that  car. 

The  Court:  All  right.  That  is  the  capacity  in  which 
you  have  insured  him,  isn't  it.  United  has  insured  him? 

Mr.  Brown:  We  name  him  in  other  capacities,  as 
shown  in  the  beginning  of  the  policy  there.  We  name 
him  and  also  H.  B.  Page.  We  insure  him  for  more  than 
that.  This  particular  accident,  however,  occurs  and  gives 
liability  to  Page  as  an  individual  only  by  reason  of  the 
vicarious  liability  statute. 

The  Court:  That  is  what  I  was  attempting  to  frame 
my  questions  to  ask.  I  do  not  mean  with  respect  to  other 
accidents.     I  mean  with  respect  to  this  accident. 

Mr.  Brown :     Yes. 
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The  Court:  Is  it  your  contention  that  the  limit  of 
United's  liability  is  only  $10,000? 

Mr.  Brown:     Yes;  insofar  as  Page  is  concerned. 

The  Court :  Then,  for  the  purpose  of  this  accident, 
the  limit  of  the  policy  would  be  only  $10,000,  would  it? 

Mr.  Brown :  For  the  purpose  of  this  accident.  I  see 
your  Honor's  reasoning.  Yes;  I  believe  that  is  true. 
We  voluntarily  issued  the  policy  for  a  larger  amount, 
but  coming  to  what  happened,  that  is  correct. 

The  Court:  For  the  purpose  of  this  accident,  the  limit 
of  your  liability  is  fixed  by  the  statute? 

Mr.  Brown:     That  is  correct.  [12] 

Mr.  Stanbury :     As  to  Page,  your  Honor. 

Mr.  Brown:     As  to  Page  only. 

The  Court :     As  to  Page  in  his  individual  capacity. 

Mr.  Brown :     As  an  owner. 

The  Court :     As  an  owner  of  the  vehicle. 

Mr.  Brown :     As  an  owner  of  the  vehicle. 

The  Court:  I  am  not  referring  to  Page  as  a  partner 
in  the  enterprise. 

Mr.  Brown :     That  is  right. 

The  Court:  Then,  how  could  United  Pacific  escape 
liability  for  that  coverage  at  least  to  the  extent  of 
$10,000? 

Mr.  Brown:  There  are  three  reasons,  your  Honor. 
We  go  now  to  what  happened  and  look  at  the  extended 
coverage  clause  of  the  policy.  It  provides  substantially 
that,  in  addition  to  the  Page  who  is  named — 

The  Court :  Anyone  using  the  vehicle  with  his  con- 
sent would  be  covered,  wouldn't  he? 

Mr.  Brown :     Yes.  sir. 

The  Court:     And  Gilbert  was,  wasn't  he? 
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Mr.  Brown:  He  was,  yes;  we  admit  that.  But  there 
is  a  Hmitation  on  that  extended  coverage.  That  Hmitation 
is  found  in  the  other  insurance  clause,  Exhibit  B,  page  2, 
line  64. 

The  Court:  That  is  completely  copied  on  page  5  of 
your  brief,  isn't  it?  [13] 

Mr.  Brown:     It  is,  your  Honor. 
The  Court :     Well,  let  us  look  at  that. 

"If  at  the  time  of  an  accident  there  is  any  other 
insurance  available  to  the  insured — to  the  insured 
(in  this  or  any  other  carrier)  there  shall  be  no  in- 
surance afforded  hereunder  as  respects  such  accident 
except  that  if  the  applicable  limit  of  liability  under 
this  policy  is  in  excess  of  the  applicable  limit  pro- 
vided by  the  other  insurance  available  to  the  insured 
this  policy  shall  afford  excess  insurance  over  and 
above  such  other  insurance  in  an  amount  sufficient  to 
afford  the  insured  a  combined  limit  of  liability  equal 
to  the  applicable  limit  of  liability  afforded  by  this 
policy." 

I  take  it  that  the  next  to  the  last  sentence  it  not  applica- 
ble here,  is  it? 

Mr.  Brown :  That  is  correct,  your  Honor ;  it  is  not 
applicable. 

The  Court:     Do  you  agree,  Mr.  Stanbury? 

Mr.  Stanbury :     I  do,  your  Honor. 

The  Court :  Let  us  leave  that  out.  It  has  a  further 
proviso  that  covers  another  situation,  doesn't  it? 

So,  after  the  provisions  for  excess  liability  above  the 
limits  of  other  insurance  to  the  extent  of  the  limits  of 


The  Ohio  Casualty  Insurance  Company,  et  al.       91 

this  policy,  the  last  sentence  or  clause  provides  that  the 

[14] 

"Insurance  under  this  policy  shall  not  be  construed 
to  be  concurrent  or  contributing  with  any  other  in- 
surance which  is  available  to  the  insured." 

Now,  who  is  the  "insured"? 

Mr.  Brown:  That  is  defined,  your  Honor,  on  the  same 
page  under  "Definitions,"  line  26: 

"The  unqualified  word  'insured'  includes  not  only 
the  named  insured  but  also  the  spouse," 

the  wife. 

And  coming  to  this  case,  paragraph   (4) 

"any  person  while  using  an  owned  automobile  or 
hired  automobile,  and  any  person  or  organization 
legally  responsible  for  the  use  thereof,  provided  the 
actual  use  is  with  the  permission  of  the  named  in- 
sured, and  also  any  executive  officer  of  the  named 
insured  with  respect  to  the  use  of  a  non-owned  auto- 
mobile in  the  business  of  the  named  insured." 

Then  your  position  as  applied  to  this  case  would  be 
that  Gilbert  is  insured  within  that  definition? 

Mr.  Brown :     Yes ;  within  that  definition. 

The  Court:  That  Gilbert,  being  an  employee  of  the 
McKeon-Page  concern,  whatever  insurance  that  concern 
had  would  be  available  within  the  meaning  of  the  defini- 
tion and  that,  hence,  under  no  circumstances,  according 
to  this  last  sentence  of  the  "other  insurance"  provision 
of  the  United  |15|  Pacific  [policy  there  could  never  be 
any  concurrent  insurance.  Then,  as  you  construe  it,  what 
this  alludes  to,  this  "other  insurance"  provision,  it  oper- 
ates to  nullify  the  extent  of  the  coverage? 


92         United  Pacific  Insurance  Company,  etc.  vs. 

Mr.  Brown:  It  does.  It  is  a  definite  limitation  on  the 
extended  coverage  clause.     That  is  why  it  is  in  the  policy. 

The  Court:  So  the  effect  of  this  policy,  as  you  read 
it,  would  be  that  there  being-  other  coverage  available, 
there  is  no  insurance  so  far  as  United  is  concerned  on 
this  accident? 

Mr.  Brown:     That  is  correct,  your  Honor. 

The  Court :  Now,  if  we  read  the  Ohio  Casualty  policy 
the  same  way,  we  reach  the  same  result. 

Mr.  Brown :     That  is  why  we  are  here. 

The  Court:  So  the  result  would  be,  if  we  follow  both 
arguments  and  apply  that  argument  to  both  policies,  each 
insurance  policy  would  knock  each  other  out  and  there 
would  not  be  any  insurance. 

Mr.  Brown:  Take  them  literally,  that  is  precisely 
what  would  happen  in  this  case,  your  Honor.  Take  these 
two  policies  literally,  that  is  precisely  the  result.  There 
would  not  be  any  insurance  for  anyone  if  you  take  these 
two  policies  literally.  That  is  why  we  feel  that  the 
statutes  of  this  state  and  the  Insurance  Code  must  be 
read  into  the  contract  and  that  the  two  contracts  must  be 
construed  from  their  four  corners  in  the  light  of  what 
has  happened.  [16] 

The  Court:  Of  course,  the  big  "if"  in  both  of  these 
''other  insurance"  clauses  is  whether  there  is  any  other 
insurance  available. 

According  to  the  reasoning  we  have  just  adverted  to, 
there  is  no  other  insurance  available.     In  other  words,  if 
you  take  United's  policy  and  read  it,  we  come  to  the  ques- 
tion:    Is  there  any  other  insurance  available,  don't  we?  g 
Mr.  Brown:     Yes. 

The  Court:  So  you  look  around  to  see  if  there  is  any 
other  insurance  available  and  you  read  Ohio's  policy  and 
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you  find  that  that  is  not  available;  so  there  is  no  other 
insurance  available. 

Mr.  Brown:  We,  of  course,  do  not  concede  that  their 
policy  is  not  available.     That  is  their  contention  also. 

The  Court:  You  necessarily  concede  that,  don't  you, 
when  you  concede  that  the  literal  efifect  of  each  policy  is 
such  that,  if  given  effect  literally,  there  would  be  no  in- 
surance here? 

Mr.  Brown:     That  is  right. 

The  Court :  It  doesn't  make  any  difference  which  policy 
we  read  first.  You  represent  United  Pacific,  so  we  are 
going  to  read  United  Pacific's  policy  first.  So  we  pick  it 
up  and  we  start  to  read  it  and  we  find  it  insures  Page. 
We  find  that  Page  gave  Gilbert  permission  to  use  the 
vehicle.  We  find  that  the  extended  coverage  clause,  at 
first  blush,  [17]  applies.  Then  we  ask  does  the  "other 
insurance"  clause  limit  the  extent  of  the  coverage  of  the 
policy.     It  is : 

"If  at  the  time  of  an  accident  there  is  any  other 
insurance  available  to   the   insured    (in  this   or   any 
other  carrier)    there  shall  be  no  insurance  afforded 
hereunder  as  respects  such  accident  except" 
as  to  the  excess. 

We  will  leave  that  aside  for  the  moment.  So  we  look 
around  to  see  if  there  is  any  other  insurance  available. 
We  read  Ohio  Casualty's  policy.  If  we  read  it  literally, 
it  is  not  available,  is  it? 

Mr.  Brown:     To  whom?     Available  to  whom? 

The  Court :     To  anyone. 

Mr.  Brown :  That  is  the  question.  That  is  where  we 
come  next.  And  the  next  step  is :  available  to  whom, 
to  the  injured  parties? 

The  Court :  Let  us  assume  you  ascertain  it  is  not 
available  to  Gilbert,  it  is  not  available  to  anyone.     If  it 
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were  applicable,  of  course,  it  would  be  available.  But 
if  you  read  Ohio  Casualty's  policy,  it  is  not  available 
because  United  Pacific's  is  available. 

Mr.  Brown:  If  I  might  interrupt  your  Honor's  think- 
ing for  one  moment  here? 

The  Court:     Am  I  correct  that  far,  literally  stated? 

Mr.  Brown:  Yes.  But  you  are  just  coming  to  the 
next  [18]  step,  your  Honor,  and  that  is  this:  Why  are 
we  trying-  Gilbert  throughout  this  case?  Gilbert  is  no 
more  an  essential  party  to  the  controversy  in  the  state 
case,  the  damage  action,  than  if  he  were  a  mere  myth. 

The  statute  imposes  vicarious  liability  on  Page  as  an 
owner.  We  all  know  that  the  master  is  responsible  for 
the  negligent  acts  of  his  servant,  therefore,  the  injured 
parties  in  San  Luis  Obispo  County  do  not  need  to  find 
Mr.  Gilbert,  do  not  need  to  go  out  of  the  State  of  Cali- 
fornia and  find  him  in  order  to  recover  for  their  damages 
for  their  injuries. 

Gilbert  has  been  throughout  this  case  on  a  theory  which 
has  come  from  the  other  side  of  the  controversy.  We  do 
not  feel  that  Mr.  Gilbert  is  any  more  a  necessary  party 
to  either  this  proceeding  before  your  Honor  this  morning 
or  to  the  other  court  than  if  he  did  not  exist. 

The  Schilling  case,  early  in  California  jurisprudence, 
decided  that.  The  SchilHng  case  holds,  your  Honor,  that 
it  is  not  necessary  for  a  servant  to  be  joined  in  a  damage 
action  along  with  the  master.  The  injured  party,  the 
plaintiff,  may  elect  as  against  whom  he  will  proceed. 

That  is  why  we  are  having  our  difficulty  in  this  case; 
we  are  giving  too  much  thought  to  Mr.  Gilbert.  Mr. 
Gilbert  can  be  a  mere  myth  and  the  parties  in  this  case 
can  recover  for  their  injuries  and  the  controversy  can 
be  decided  as  between  these  two  companies.     Your  Honor 
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was  certainly  correct  in  [19J  suggesting  that  he  be  dis- 
missed from  this  proceeding. 

The  Court:  Then  why  wouldn't  United  Pacific,  then, 
under  its  policy,  which  insures  Page  as  owner  and  is 
responsive  in  this  situation  for  Page's  vicarious  liability 
under  the  statute? 

Is  there  any  other  insurance  that  covers  Page's  vicari- 
ous liability  as  owner  of  this  truck? 

Mr.  Brown :  Yes,  your  Honor ;  there  is.  Turn  now 
to  the  Ohio  Casualty  policy,  who  is  the  second  named  on 
there  as  a  named  insured,  G.  B.  Page.  Page  is  a  common 
name  to  both  these  policies.  He  is  in  both  of  them,  and 
there  is  a  statute  in  California  which  defines  the  owner  of 
a  motor  vehicle  for  insurance  purposes  as  "any  person 
named  as  an  insured."    That  statute  is  quoted  in  our  brief. 

The  Court:  But  does  the  Ohio  policy  cover  this  par- 
ticular vehicle? 

Mr.  Brown :  Yes.  Your  Honor,  here  is  the  confusion 
that  might  exist:  Neither  of  these  policies  of  insurance 
makes  any  mention  of  the  accident  vehicle.  These  policies 
are  written  on  what  is  now  described  as  the  "comprehen- 
sive liability  form." 

The  Court :  So  they  both  stand  on  the  same  footing 
so  far  as  identifying  a  particular  vehicle? 

Mr.  Brown:  That  is  correct.  A  particular  identifica- 
tion of  the  vehicle  is  not  necessary.  [20] 

The  Court :  No.  I  understand.  I  did  not  recall  from 
my  examination  whether  either  of  them  mentioned  the 
vehicle. 

Mr.  Brown :     No. 

The  Court :     I  thought  perhaps  United  did. 

Mr.  Brown :  We  do  not,  neither  does  Ohio  Casualty. 
And  while  we  are  on  this  subject  of  what  the  Ohio  Cas- 
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ualty  policy  covers,  I  wish  your  Honor  would  turn  to 
Exhibit  B,  page  5.  I  think  we  can  settle  this  controversy 
as  to  the  meaning  of  the  Ohio  Casualty  policy  very  shortly 
by  reference  to  the  endorsement.  It  is  entitled  "certificate 
of  insurance."     It  is  numbered  page  5  on  Exhibit  B. 

The  Court :     Yes ;  I  have  it  before  me. 

Mr.  Brown:  It  was  issued  at  a  time  subsequent  to 
the  issuance  of  the  policy.  And,  of  course,  as  your  Honor 
will  recall,  it  is  fundamental  that  any  endorsement  bear- 
ing a  subsequent  date  to  the  policy  controls  should  there 
be  a  conflict. 

Now,  then,  what  is  the  "Description  of  risk"  under 
that  certificate  of  insurance  ?    It  says  : 

"Coverage    applies    to    all    automobiles    owned    or 
operated     *     *     *." 

Certainly  this  automobile  was  operated  by  McKeon  and 
Page. 

The  Court:  I  do  not  think  there  should  be  any  ques- 
tion about  that.     There  is  no  dispute  about  that,  is  there? 

Mr.  Brown :  From  the  photograph  of  the  truck  there 
is  no  [21]  dispute  about  it. 

The  Court :     Who  is  the  named  insured  here  ? 

Mr.  Brown:     The  named  insured? 

The  Court :     In  the  Ohio  Casualty's  policy. 

Mr.  Brown:  The  named  insured  appears  first  on  the 
regular  form  of  the  policy  as  R.  H.  McKeon  and  G.  B. 
Page. 

The  Court:  Doing  business  as  Pacific  Laundry  and 
Dry  Cleaners ;  correct  ? 

Mr.  Brown:  Yes,  your  Honor;  that  is  correct.  Then 
on  subsequent  endorsements  others  are  named,  also, — not 
that  it  makes  any  difference,  we  feel. 

The  Court:  You  mean  the  Fashion  Cleaners  and  Mis- 
sion Laundry  &  Cleaners  ? 
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Mr.  Brown :     Yes,  your  Honor. 

The  Court:  But  it  is  always  McKeon  and  Page, 
isn't  it? 

Mr.  Brown:  Yes;  it  is  always  McKeon  and  Page. 
Our  position  is  that  the  Ohio  Casualty  is  responsible  under 
the  vicarious  liability  statute  the  same  as  the  United  Pacific 
policy,  because  the  statute  and  the  Insurance  Code  quoted 
in  our  brief  defines  an  "owner"  for  all  the  purposes,  and 
says  an  owner  is  any  person  who  is  named  as  an  insured 
in  a  policy  of  automobile  liability  insurance. 

The  Court:  I  tried  to  follow  that  argument  in  the 
brief  but  I  did  not  get  very  far  with  that. 

Mr.  Brown:  Well,  the  statute  goes  further,  your 
Honor,  and  [22]  says  why  it  was  passed.  It  was  passed 
to  prevent  mistake — the  exact  words  are  better  than  my 
recollection. 

The  Court:     "Fraud,"  as  I  recall. 

Mr.  Brown:     Yes. 

The  Court :  But  let  us  take  the  names  of  these  insured. 
The  United  Pacific  policy  mentions  Page,  individually, 
doesn't  it? 

Mr.  Brown :     It  does. 

The  Court:  Among  others.  The  Ohio  Casualty  men- 
tions only  Page,  in  his  capacity  as  a  partner  with  McKeon, 
doesn't  it? 

Mr.  Brown :  Yes ;  in  connection  with  the  business. 
That  is  conceded,  of  course. 

The  Court:  Doesn't  that  leave  us  with  this  situation: 
That  while  Page's  assets  are  amenable  to  execution,  the 
debts  of  the  partnership,  the  primary  liability  would  be 
assets  of  the  partnership;  would  that  not  be  true? 

Mr.  Brown :     That  would  be  true. 


98         United  Pacific  Insurance  Company,  etc.  vs. 

The  Court:  So  the  primary  liability  for  the  damage 
Gilbert  caused  in  this  situation  here  would  be  the  partner- 
ship and  its  assets? 

Mr.  Brown:     That  is  true. 

The  Court:     Is  that  correct? 

Mr.  Brown :     That  is  true. 

The  Court:  And  that  is  the  liability,  is  it  not,  of  the 
Ohio  Casualty  insured?  That  is  the  liability  of  the  [23] 
operator,  isn't  it?  It  is  not  the  vicarious  liability  under 
the  statute  of  the  owner,  is  it? 

Mr.  Brown:  We  feel,  your  Honor,  that  under  the 
statute,  the  plain  language  of  the  statute,  the  word 
"owner"  as  used  in  this  section  means  any  person  who 
is  named  as  an  insured.  Therefore,  R.  H.  McKeon  is 
an  owner  of  this  accident  vehicle  by  the  clear  language 
of  the  statute. 

The  Court :  That  may  be  an  owner  for  the  purpose 
of  reading  an  insurance  policy.  I  am  referring  to  the 
owner  mentioned  in  the  code. 

Mr.  Brown:  The  actual  owner  under  the  Motor  Ve- 
hicle Registration  Act? 

The  Court :  The  owner  who  is  held  vicariously  liable 
under  the  statute  where  the  automobile  is  used  by  another 
with  his  permission,  is  not  that  owner  defined  in  the  defini- 
tion as  set  forth  in  the  Insurance  Code  to  which  you 
referred? 

Mr.  Brown:  No.  This  owner  here  is  the  owner  men- 
tioned in  the  insurance  contracts. 

The  Court:     Yes. 

Mr.  Brown :  Not  the  party  who  must  go  up  and  pay 
the  license  fee  and  secure  the  registration. 

The  Court :  All  right.  Then  do  we  not  have  this 
situation  here:  Do  we  not  have  a  situation  where  United 
Pacific  insured  the  owner,  that  is,  the  man  who  is  held 
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liable  [24]  vicariously  under  the  statute?  United  Pacific 
insured  that  man's  liability  and  insured  that  liability? 

Mr.  Brown :  That  is,  that  was  one  of  the  hazards. 
We  do  not  deny  it. 

The  Court:  In  other  words,  we  are  not  going  to  treat 
this  matter  in  a  vacuum;  we  are  going  to  apply  this  policy 
to  this  case. 

Mr.  Brown :     That  is  it  exactly. 

The  Court:  So,  as  applied  to  this  case,  your  policy, 
the  United  Pacific  policy,  clearly  covered  the  vicarious 
liability  of  the  owner  under  the  statute? 

Mr.  Brown:     Correct. 

The  Court:     A  maximum  of  $10,000  liability. 

Now,  let  us  turn  around  and  put  Ohio  Casualty's  policy 
in  this  case.     What  liability  did  Ohio  Casualty  insure? 

Ohio  Casualty  insured  the  respondeat  superior  liability 
of  the  partnership,  McKeon  and  Page,  did  it  not? 

Mr.  Brown :     They  did. 

The  Court:  And  what  is  that  liability?  Isn't  that 
liability  an  entirely  independent  creation  of  the  law  from 
vicarious  liability  of  the  owner? 

Mr.  Brown:     It  arises  from  a  different  ground;  yes. 

The  Court:     It  is  an  entirely  different  liability,  isn't  it? 

Mr.  Brown:     Yes.     But—  [25] 

The  Court:     And  there  is  no  limit  to  it,  is  there? 

Mr.  Brown:     No  limit  whatsoever. 

The  Court:  It  is  not  a  creation  of  the  statute;  it  is  a 
creation  of  the  common  law,  isn't  it? 

Mr.  Brown  :     Yes ;  it  is  the  creation  of  the  common  law. 

The  Court :  So,  do  we  not  have  two  different  insurance 
companies  here  insuring  two  diff'erent  types  of  liability? 

Mr.  Brown:  No:  I  can't  believe  that  is  correct,  your 
Honor.    There  arc  three  reasons  why  it  is  not. 
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No.  1,  of  course,  is  the  insurance  code  definition  defining 
"owner"  for  the  very  purpose — 

The  Court:  That  is  a  different  one.  That  is  talking 
about  the  owner  mentioned  in  the  insurance  policy,  whereas 
we  are  talking  about  the  owner  mentioned  in  the  statute 
imposing  vicarious  liabihty. 

Mr.  Brown:     Your  Honor  would  be  absolutely — 

The  Court:  Which  might  be  an  entirely  different  type 
of  person,  because  the  owner  mentioned  in  the  insurance 
code  definition  to  which  you  refer  would  include  the  man 
who  is  driving  with  the  consent  of  the  owner  mentioned 
in  the  statute  imposing  vicarious  liability,  would  he  not? 

Mr.  Brown:     Yes;  that  is  true. 

The  Court :  In  other  words,  specifically  applied  here, 
it  would  include  the  owner.  Gilbert  would  be  an  owner 
within  the  meaning  of  that  insurance  code  definition, 
would  he  not?  [26] 

Mr.  Brown:  No,  no,  no,  your  Honor;  because  Gilbert 
is  not  named  on  the  face  of  the  policy. 

The  Court:  Using  it,  operating  it  with  the  consent  of 
the  owner. 

Mr.  Brown:  Not  under  Section  383.5.  The  word 
"owner"  as  used  in  this  section  means  any  person  who  is 
named  as  an  insured  in  such  contract  of  insurance  or  docu- 
ment. 

The  Court:  Perhaps  I  am  remembering  it  incorrectly. 
Is  that  all  it  says? 

Mr.  Brown:  No;  there  is  more  to  it,  some  of  which 
we  did  not  feel  was  pertinent.  But  it  concludes  with  a 
recital  of  its  purpose.  That  recital  is  in  the  following 
language : 

"The  purpose  of  this  section  is  to  prevent  fraud  or 
mistake  in  connection  with  the  transaction  of  insur- 
ance covering  motor  vehicles  and  in  furtherance  of 
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that  purpose  the  commissioner  may  make  reasonable 
rules  and  regulations  therefor." 

It  seems  to  fit  like  a  glove  your  Honor's  thought  of  a 
few  moments  ago.  I  can  fully  appreciate  that  would  be 
controlling,  though  a  statutory  defense  under  the  vicarious 
liability  statute  would  end  the  matter  if  we  did  not  have 
any  insurance  in  the  picture.  But  here  we  have  two 
policies  of  insurance,  and  Section  383.5  was  written  spe- 
cifically to  cover  insurance  policies  on  automobiles  and 
it  has  its  own  recital  of  why  it  was  passed.  Therefore, 
we  feel  that  it  [27]  is  controlling.  It  was  passed  for  a 
particular  purpose,  according  to  its  own  language. 

The  Court:  The  definition  of  "owner"  in  Section  383.5 
of  the  Insurance  Code  is  applicable  only  to  that  section, 
isn't  it? 

Mr.  Brown :  But  the  purpose  of  the  section — just  there, 
it  is  true  that  that  would  go  only  as  to  what  that  section 
means,  but  that  section  deals  specifically  with  insurance 
on  motor  vehicles  and  it  concludes  with  that  recital  of 
why  it  was  passed. 

The  Court :  Yes.  Does  that  definition,  which  is  limited 
to  "owner"  as  used  in  that  section,  namely,  section  383.5, 
carry  over  and  becomes  the  definition  of  "owner"  under 
the  statute  imposing  vicarious  liability? 

Mr.  Brown :  The  two  statutes  deal  with  entirely  dififer- 
ent  subjects,  your  Honor.  One  deals  with  the  ownership 
of  motor  vehicles,  having  no  apparent  thought  to  insur- 
ance; and  if  we  did  not  have  any  insurance  policies  involved 
here,  the  statute  defining  "owner"  as  to  his  liability  would 
end  the  matter. 

But  here  we  have  not  one,  but  two,  policies  of  insur- 
ance and  the  statute  dealing  specifically  with  contracts  of 
insurance  on  motor  vehicles,  passed  on  a  subsequent  date, 
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dealing  specifically   with   the   subject  matter   under   con- 
sideration. [28] 

The  Court :  What  is  the  citation  of  the  statute  impos- 
ing vicarious  liability  ? 

Mr.  Stanbury :     402  of  the  Vehicle  Code. 

The  Court :     402  of  the  Vehicle  Code. 

Mr.  Brown:  402  of  the  Vehicle  Code.  I  do  not  have 
it  at  my  fingertips. 

Mr.  Sackett:     I  have  it  right  here. 

The  Court:  It  is  virtually  the  same  today,  isn't  it,  as 
it  was  when  it  was  in  the  Civil  Code? 

Mr.  Stanbury:     That  is  correct,  your  Honor. 

Mr.  Sackett:     No  change. 

Mr.  Brown :     We  have  it  here  if  your  Honor  wants  it. 

The  Court:  I  have  sent  for  a  copy.  Would  not  the 
fact  that  that  provision  is  an  entirely  different  code 
militate  against  your  argument  that  the  definition  of 
"owner"  as  contained  in  the  Insurance  Code  section  383.5 
would  carry  further  ? 

Mr.  Brown:  My  understanding  of  the  statutory  con- 
struction, your  Honor,  is  this:  There  are  two  or  three 
fundamental  principles.  One  is  that  if  we  have  a  statute 
dealing  with  a  particular  subject  matter,  then  it  applies. 
We  have  here  a  statute  dealing  with  contracts  of  insur- 
ance and  those  contracts  of  insurance  are  the  cause  of  our 
controversy.  The  existence  of  these  two  contracts  is  why 
we  are  here  this  morning.  [29] 

The  Court:  But  we  have  to  look  outside  the  insurance 
code  and  outside  the  policy  to  determine  whether  there  is 
any  liability  on  the  part  of  the  insured  for  which  the 
insurer  must  respond,  do  we  not? 

Mr.  Brown :     Your  Honor  is  quite  correct. 
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The  Court :  And  the  poHcy  only  measures  the  obHga- 
tion  of  the  insured  to  respond  to  a  previously  determined 
HabiHty  of  the  insurer;  is  that  correct? 

Mr.  Brown:     That  is  correct. 

The  Court:  So  we  must  look;  and  first,  we  must  deter- 
mine who  are  covered — not  what  is  covered,  but  who  are 
covered  by  the  policy. 

Mr.  Brown :     Who  are  covered. 

The  Court:     Here  your  policy  covers  Page,  doesn't  it? 

Mr.  Brown :     It  does ;  it  covers  Page. 

The  Court :     As  owner  of  the  vehicle  ? 

Mr.  Brown :     That  is  correct. 

The  Court:  What  are  Page's  liabilities  here?  He  has 
a  liability  as  a  partner  with  McKeon,  doesn't  he? 

Mr.  Brown:     He  does  have. 

The  Court:     You  do  not  cover  that  liability,  do  you? 

Mr.  Brown :  We  have  felt  that  we  did  not.  The  other 
side  of  the  case  contends  we  do. 

Mr.  Stanbury:  No;  we  do  not  contend  that,  only  if 
your  argument  is  sound.  Pardon  me.  We  make  that 
contention  [30]  only  if  your  argument  as  to  us  is  sound, 
we  say.  If  the  identities  of  the  parties  are  destroyed  as 
against  one  party,  they  must  be  determined  against  the 
other.  If  Page  is  "Page,"  then  "Page"  in  your  policy 
and  ours  alike.  But  we  do  not  make  that  contention 
except  as  a  reply  to  an  opposing  argument. 

The  Court:  Go  back  just  a  moment  to  your  definition 
of  "owner"  in  Section  383.5.  "Owner"  as  used  in  this 
Section  means  any  person  who  is  named.  Do  you  read 
that  to  mean  that  the  name  actually  has  to  be  in  there? 

Mr.  Brown:  Yes;  by  typing  it  there  or  by  writing  it 
in.  That  is  what  I  understand,  that  his  name,  the  act 
of  naming  takes  place  when  the  policy  writer  puts  this 
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piece  of  paper  in  her  typewriter  and  writes  it  up.     That 
is  the  naming  of  the  insured,  is  my  understanding. 

The  Court:  All  right.  Then  as  far  as  your  case  is 
concerned,  the  only  person  named  in  your  policy,  that  is, 
United  Pacific  policy,  would  be  Page.  You  insure  Page. 
You  insure  Page.  And  before  we  look  to  determine  how 
far  or  for  how  much  and  to  what  extent  you  insure  Page, 
we  must  look  first  to  see  whether  Page  has  liability;  and 
if  so,  what  is  his  liability;  is  that  correct? 

Mr.  Brown:     That  is  absolutely  correct. 

The  Court:  So  that  is  measured,  not  by  the  policy; 
that  is  measured  by  the  law,  isn't  it?  [31] 

Mr.  Brown :     Or  the  statute. 

The  Court:  Well,  by  the  common  law  and  the  statute. 
We  look  to  the  whole  body  of  the  law,  do  we  not,  to 
determine  whether  Page  has  any  legal  responsibility  to 
answer  in  damages  to  the  persons  who  were  injured  in 
this  accident;  so  we  look  to  the  whole  body  of  the  law  to 
determine,  not  to  the  policy? 

Mr.  Brown :     We  do  that. 

The  Court:  We  look  to  the  whole  body  of  the  law  to 
determine  what,  if  any,  are  Page's  liabilities;  and  we  find 
what?  That  he  has  two  liabilities,  do  we  not,  two  types 
of  liability?  1,  he  has  a  vicarious  liability  under  the 
statute  as  an  owner  of  the  vehicle;  2,  he  has  the  liability 
as  partner,  which  is  a  secondary  liability,  under  his  part- 
nership of  McKeon  and  Page,  doesn't  he,  to  respond  for 
the  act  of  the  agent  of  the  partnership;  is  that  correct? 

Mr.  Brown:  I  believe  your  Honor  has  overlooked  one 
ground  of  liability.  First,  the  vicarious  liability  under 
the  statute;  second,  the  liability  of  Page  as  a  partner  in 
Pacific  Dry  Cleaners — 

The  Court:     What  is  the  Pacific  Dry  Cleaners? 
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Mr.  Brown:     That  is  the  business  in  which — 

The  Court :     Is  that  McKeon's  ? 

Mr.  Brown :     That  is  McKeon's. 

The  Court :  It  doesn't  make  any  difference  which 
partner-  [32]  ship  it  is,  does  it?  They  are  McKeon  and 
Page,  aren't  they?     Those  are  the  partnerships? 

Mr.  Brown :     Yes ;  they  are  McKeon  and  Page. 

The  Court:  So  Page  has  a  liabiHty  of  what  sort  to 
respond  for  the  negHgence  of  Gilbert  otherwise  than  as 
owner  of  the  vehicle  under  the  statute? 

He  has  the  HabiHty  at  common  law  to  respond  to  the 
extent  of  any  deficiency  that  might  remain  after  the  part- 
nership has  been  compelled  to  respond;  is  that  correct? 

Mr.  Brown:  Yes;  that  is  correct.  But  his  liability, 
first,  is  that  of  a  partner  of  McKeon.  I  thought  we  were 
losing  track  of  him.  I  thought  we  had  forgotten  him 
there  as  a  partner  of  McKeon. 

The  Court :  No.  What  would  you  do  ?  Of  course, 
you  can  argue  philosophically  about  what  a  partnership  is, 
but  the  effect  of  it  is  that  the  partnership  is  an  entity.  It 
is  a  question  of  who  has  to  pay,  and  that  is  the  important 
thing.  If  you  have  that  partnership  liability,  you  can  be 
compelled,  if  you  have  a  claim  against  the  partnership, 
you  can  be  compelled  to  resort,  first,  to  the  assets  of  the 
partnership,  can't  you? 

Mr.  Brown :     That  is  correct. 

The  Court:  So  the  partnership  is  primarily  liable, 
isn't  it  ? 

Mr.  Brown:     Yes;  that  is  right.  [2>Z] 

The  Court:  So  Page's  other  personal  liability  is  a 
secondary  one,  isn't  it? 

Mr.  Brown :     Insofar  as  a  judgment. 

The  Court:  As  an  individual,  his  liability  is  a  second- 
ary one? 
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Mr.  Brown :     Yes ;  1  think  that  is  correct. 

The  Court:  All  right.  United  Pacific  insured  him  in 
his  individual  capacity:  isn't  that  correct? 

Mr.  Brown:  Yes,  followed  by  a  trade  name.  Yes; 
we  insure  him  personally,  individually  and  also  under  his 
trade  name. 

The  Court:  We  have  disposed  of  his  liability  tenta- 
tively. You  have  not  insured  him  as  a  co-partner  in  any 
enterprise,  have  you? 

Mr.  Brown:  Yes;  co-partners  not  having  anything  to 
do  with  this  case. 

The  Court :  Yes ;  having  nothing  to  do  here.  So,  inso- 
far as  these  partnerships  are  concerned,  your  coverage  is 
Page,  anyway,  and  Page  as  an  individual. 

Mr.  Brown:     Yes;  I  think  that  is  correct. 

The  Court:  Now,  let  us  assume  for  the  moment  that 
there  was  no  statute  imposing  vicarious  liability  upon  Page 
as  owner.  If  these  two  policies  were  in  existence  would 
not  the  United  Pacific  be  here  saying  that  Ohio  Casualty 
insured  the  partnership;  Ohio  Casualty  is  primarily  liable; 
w^e  are  [34]  liable  only  to  respond  to  Page  as  an  in- 
dividual. 

Mr.  Brown :     Well,  our  position  is — 

The  Court:  If  that  would  be  true,  then  it  would  be  a 
sound  view,  would  it  not,  to  say  that  United  Pacific  here 
insured  Page's  liability  under  the  statute?  Ohio  Casualty 
insured  the  liability  as  a  partner  of  McKeon  to  respond 
for  the  negligence  of  an  agent  of  the  partnership,  Floyd 
Gilbert? 

Mr.  Brown:  I  know  what  your  Honor  has  in  mind. 
He  is  comparing  the  coverage  of  the  two  policies. 

The  Court:  No.  If  you  agree  as  to  those  liabilities, 
then  we  look  to  see  if  they  are  covered  by  the  policies,  do 
we  not?     That  is  the  second  step. 
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Mr.  Brown:     Well,  we  agree  as  to  those  liabilities. 

The  Court:  All  right.  Who  covers  them?  There  is 
no  question,  is  there,  but  what  United  Pacific  covers 
vicarious  liability  of  Page  as  owner  under  the  statute? 

Mr.  Brown :     That  is  conceded. 

The  Court ;  Shall  I  say  the  statutory  liability  of  Page  ? 
All  right.  Who  covers  the  liability  of  Page  as  a  partner? 
That  is  the  common  law  liability  to  respond  for  the  negli- 
gence of  the  servant  and  agent.  Does  the  United  Pacific 
cover  that? 

Mr.  Brown:     We  feel  that  Ohio  Casualty  covers  it. 

The  Court:  This  is  a  common  law  liability  wholly 
apart  from  the  statutory  liability,  isn't  it?  If  we  can 
agree  that  [35]  it  is  sound  to  say  Ohio  Casualty  covered 
the  partnership  by  the  common  law  liability  and  United 
Pacific  covered  the  statutory  liability,  we  do  not  have  a 
case  where  the  same  insurance  covers  the  same  responsi- 
bility, do  we? 

Mr.  Brown :  I  am  wondering  under  the  statutory  defi- 
nition of  "double  insurance"  if  that  is  correct.  I  have 
the  statute  handy  here.  The  Statute,  Section  590  of  the 
Insurance  Code,  says:  "A  double  insurance  exists  where 
the  same  person  is  insured  by  several  insurers  separately 
in  respect  to  the  same  subject  and  interest." 

The  Court:  All  right.  Now  let  us  carry  it  a  step  fur- 
ther. The  insurer  does  not  sue  under  the  statute  and 
does  sue  under  common  law;  the  effect  of  the  statute  is 
to  compel  the  owner,  as  owner,  to  respond  for  the  dam- 
ages to  the  extent  of  $5,000  as  to  each  individual  or,  we 
will  say,  $10,000  here.  So  Ohio  Casualty  is  called  upon 
to  respond  to  all  of  the  damages  at  common  law  to  the 
extent  of  the  limits  of  its  liability,  to  the  extent  of  the 
limits  of  its  i)olicy,  is  that  correct? 

Mr.  Brown:     That  is  correct. 
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The  Court:  Then  don't  we  have  the  damage  and  the 
responsibility,  bearing  in  mind  that  the  injured  person 
could  only  recover  once — don't  we  have  a  situation  where 
part  of  the  liability  is  covered  by  both  policies,  that  is, 
the  liability  up  to  $10,000?  [36]      . 

Mr.  Brown:  In  all  candor  and  fairness  to  the  court,  I 
have  worked  on  this  case  quite  a  while. 

The  Court:     I  know  that  both  of  you  gentlemen  have. 

Mr.  Brown:  And  I  have  come  to  the  conclusion  a 
long  while  ago  that  both  of  these  policies  do  apply,  and 
that  they  both  insure  for  the  protection  of  the  persons  who 
suffer  injuries  and  damages,  and  that  the  liability  should 
be  prorated  in  accordance  with  two  California  decisions. 

Mr.  Stanbury^  And,  to  clarify  the  issues,  we  concede 
that  entirely  except  as  to  Gilbert.  I  mean  we  are  agreed 
on  that.  We  have  conceded  it  in  one  of  our  briefs  except 
as  to  Gilbert. 

The  Court :  Let  me  get  your  understanding,  gentlemen. 
You  are  agreed,  are  you,  that  laying  aside  for  the  moment 
Gilbert's  independent  liability,  that  Ohio  Casualty's  policy 
covers  the  liability  of  the  partnership  for  the  acts  of 
Gilbert,  shall  we  say  the  common  law  liability,  to  the  ex- 
tent of  the  limits  of  its  policy,  and  United  Pacific,  under 
the  statute,  is  also  liable  under  its  policy  to  respond  to 
the  extent  of  $10,000;  so  there  is  double  insurance  to  the 
extent  of  the  first  $10,000?  Is  that  what  you  are  agreed 
upon? 

A'Ir.  Stanbury:  We  concede  that,  that  at  San  Luis 
Obispo,  at  the  present  time,  we  have  a  joint  liability  with 
the  other  company  and  our  point  arises  and  revolves 
around  who  covers   Gilbert.    [37] 

The  Court:  Then  you  have  double  insurance  to  the 
extent  of  $10,000,  is  that  it? 
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Mr,  Stanbury:  Without  getting  into  such  quibbles  as 
they  go  up,  I  think  that  is  correct. 

The  Court:  Well,  that  seems  sound.  Ohio  Casualty 
has  covered  the  partnership,  McKeon  and  Page.  That 
partnership,  the  partners  were  sued,  the  statute  says  that 
Page  as  owner,  by  reason  of  his  ownership  of  the  vehicle 
wholly  apart  from  his  status  as  a  partner,  by  reason  of 
his  ownership  and  his  consent  to  the  operation  of  the  ve- 
hicle by  Gilbert  at  the  time  of  this  accident.  Page,  in  his 
individual  capacity  as  owner,  is  responsible  to  the  extent 
of  $10,000  for  injuries.  We  have  both  companies  cover- 
ing the  tirst  $10,000  of  the  liability.     Is  that  agreed? 

Mr.  Stanbury:     Yes,  sir. 

The  Court:     Now,  what  is  the  status  of  Gilbert? 

Before  we  take  that  up,  let  us  give  the  reporter  a  little 
relief  and  take  the  morning  recess  of  five  minutes. 

(Short  recess.) 

Mr.  Brown:  As  I  understand  your  Honor,  we  have 
now  reached  the  point  where  we  can  take  up  the  coverage 
as  applicable  to  Mr.  Gilbert. 

The  Court:  Yes.  Isn't  the  situation  this  as  far  as 
Gilbert  is  concerned?  The  liability  of  Page,  as  owner, 
the  liability  of  the  partnership,  as  a  partnership,  all  arises 
from  [38]  the  acts  of  Gilbert  and  the  liability  of  Gilbert. 
The  partnership  is  called  upon  to  respond  to  the  full  extent 
for  the  liability  of  Gilbert.  Page,  as  owner,  is  required 
to  respond  to  the  extent  of  $10,000  for  the  liability  of 
Gilbert;  so  do  we  not  again  have  the  situation  where,  as 
far  as  (lilbert  is  concerned.  United  Pacific  covers  it  to 
the  extent  of  $10,000  and  Ohio  Casualty  covers  it  to  the 
full  limit  of  the  policy? 

Mr.  Brown:  By  that  am  I  to  understand  your  Honor 
feels  that  the  two  companies  cover  concurrently,  or  is  one 
to  pay  up  to  ten  and  then  the  other  begin  paying,  or  do 


110       United  Pacific  Insurance  Company,  etc.  vs. 

both  companies,  in  your  Honor's  thinking  at  the  moment, 
cover   concurrently  ? 

The  Court :  My  question  embraced  the  proposition  that 
there  was  double  insurance  with  respect  to  Gilbert;  in 
fact,  the  double  insurance  with  respect  to  Page  arises  out 
of  Gilbert's  act  and  Gilbert's  liability,  does  it  not? 

Mr.  Brown:  Yes.  And  I  believe  this  is  a  good  time, 
your  Honor,  to  take  up — 

The  Court:  Does  not  the  double  insurance  which  you 
gentlemen  have  conceded  to  exist  necessarily  spring  from 
Gilbert's  liability? 

Mr.  Brown:  That  is  the  proposition  I  would  like  to 
discuss  a  few  moments  now. 

I  have  carefully  read  the  case  of  Consolidated  Shippers, 
[39]  I  have  examined  the  briefs  that  are  on  file  and  the 
arguments  made. 

First,  the  contention  here,  the  entire  theory  of  this  case 
insofar  as  the  Ohio  Casualty  is  concerned,  is  simply  this, 
your  Honor:  That  it  insures  McKeon  and  Page  as  a 
co-partnership;  that  Gilbert,  as  the  agent  and  servant  of 
that  co-partnership,  committed  a  negligent  act;  therefore, 
if  the  Ohio  Casualty  is  required  to  pay  anything  in  this 
case,  it  is  then  in  turn  subrogated  to  the  rights  of  the 
employer  and  may  recover  its  loss  from  the  driver  Gilbert. 

Point  2  of  that  theory  is  that  the  Ohio  Casualty  policy 
does  not  cover  Gilbert  personally,  but  that  the  United 
Pacific  policy  does  cover  Gilbert  personally;  therefore, 
we  will  now  step  to  the  end  of  this  chain  of  events  and 
fix  the  ultimate  liability  in  this  case  on  the  United  Pa- 
cific by  reason  of  this  theory  of  subrogation. 

Am  I  correct  in  my  statement  of  your  theory? 

Mr,  Stanbury:     Very  well  stated. 
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Mr.  Brown:  Now,  at  that,  I  think  we  have  reached 
the  point,  your  Honor,  where  we  can  talk  about  that  for 
a  few  moments. 

If  that  theory  fails,  then  there  leaves  nothing  but  the 
conceded  double  insurance  in  this  case,  and  the  two  com- 
panies will  prorate  this  liability  or  loss  either  on  a  50-50 
basis  or  such  basis — we  contend  five-sevenths  and  [40] 
two-sevenths — or  such  basis  as  your  Honor  decides.  But 
first  we  must  dispose  of  this  theory  of  subrogation.  I 
would  like  to  discuss  that  for  just  a  few  minutes. 

First,  we  feel  that  the  Ohio  Casualty  policy  covers  Gil- 
bert. There  are  three  reasons.  One  is  that  the  "extended 
coverage  clause"  of  the  Ohio  Casualty  policy  provides  sub- 
stantially that  any  person  driving  a  motor  vehicle  cov- 
ered by  the  policy  is  protected,  provided  the  permission  is 
there,  if  it  is  an  owned  automobile. 

Here  is  the  point  where  we  feel  that  Section  383.5  is 
of  the  utmost  importance.  The  statute  takes  care  of  that 
issue  here  and  says  that  McKeon  and  Page  are  the  owners 
for  the  purpose  of  insurance,  and  concludes  with  a  recital 
of  why  it  was  passed,  to  prevent  fraud  or  mistake.  That 
is  reason  No.  1. 

Therefore,  this  accident  vehicle,  within  the  meaning  of 
Section  383.5,  is  a  motor  vehicle  owned  by  the  insured 
named  in  the  Ohio  Casualty  policy.  The  statute  says  so 
in  very,  very  plain  language,  concluding  with  the  recital 
of  why  it  was  passed,  giving  its  purpose. 

That,  I  feel,  disix)ses  of  the  point  that  Gilbert's  liability 
was  not  personally  covered  under  the  Ohio  Casualty  pol- 
icy. Point  2.  To  rebut  that  theory,  the  certificate  of 
insurance  does  not  limit  the  description  of  risk  to  auto- 
mobiles owned  in  the  name  of  the  named  insured.  It  goes 
[41  j  further  and  adds  the  words  "or  operated." 
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It  is  stipulated  and  conceded  in  this  case  that  for  one 
year  the  accident  vehicle  had  been  operated  in  the  busi- 
ness of  the  insured  named  in  the  Ohio  Casualty  policy. 
We  feel  that  the  certificate  of  insurance  supersedes  and 
takes  the  place  of  any  conflicting  language  in  the  body  of 
the  policy.  For  that  reason,  also,  Gilbert  personally  was 
insured  under  the  Ohio  Casualty  policy. 

Point  No.  3  is  that  by  operation  of  law  in  California, 
under  the  aggregate  partnership  theory,  George  Page  was 
owner  of  that  vehicle  and  he  is  named  in  the  Ohio  Casu- 
alty policy.  Each  partner  owns  what  the  other  con- 
tributed to  the  conduct  of  the  partnership  enterprise. 
California  does  not  follow  the  entity  theory  in  partnership. 

A  fine  treatise  was  written  on  that  point  in  the  case 
we  have  cited  in  our  briefs.  The  case  there  goes  to  the 
trouble  of  going  back  and  discussing  the  various  theories 
of  the  law,  civil  law  and  all  others. 

The  next  point  is  that,  in  all  fairness,  here  we  have  the 
two  companies  covering  certain  hazards.  The  hazard 
that  occurred  is  more  specifically  covered  by  the  Ohio 
Casualty  policy,  for  the  reason  that  the  accident  out  of 
which  all  of  this  liability  arose  occurred  on  the  business 
of  the  insured  described  in  the  Ohio  Casualty  policy. 

The  United  Pacific  policy  covered  Mr.  Page,  individu- 
ally, [42]  and  doing  business  under  the  fictitious  name  not 
involved  in  this  controversy;  but  the  Ohio  Casualty  policy 
covered  McKeon  and  Page  in  Pacific  Dry  Cleaners  and 
it  was  in  that  business  that  the  liability  or  lawsuit  arose. 
As  your  Honor  has,  of  course,  found  already,  and  cor- 
rectly so,  that  Page  as  an  owner  of  the  vehicle,  yes;  he 
has  that  vicarious  statutory  liability,  but  certainly  that  is 
not  an  exclusive  liability. 
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The  Court:  Well,  it  would  not  matter  anyway,  would 
it? 

Mr.  Brown:     No. 

The  Court:  If  Ohio  Casualty  is  subrogated  through 
Gilbert  to  sue  United  Pacific,  then  by  the  same  process  of 
reasoning  would  not  United  Pacific  be  subrogated  to  Page 
to  sue  the  partnership,  and  hence  compel  Ohio  Casualty 
to  respond  to  the  partnership? 

Mr.  Brown:     That  is  right. 

The  Court:  It  being  an  agent  of  the  partnership  who 
committed  the  tort? 

Mr.  Brown:  That  is  right;  the  theory  works  both 
ways. 

The  Court:  I  have  not  been  able  to  see  that  it  would 
not  work  both  ways. 

Mr.   Brown:     It  certainly  does  work  both  ways. 

In  the  Consolidated  Shippers  case — I  know  your  Honor 
is  familiar  with  it  by  now — I  have  gone  and  secured  the 
briefs  of  the  parties  in  that  case.  The  very  theory  that 
the  [43]  Ohio  Casualty  relies  on  in  this  case  was  argued 
at  length  and  was  before  the  court  in  that  case,  and  was 
rejected  for  this  reason:  It  was  argued  there  that  Har- 
vey— the  man's  name  was  Harvey  who  holds  the  cor- 
responding position  to  Gilbert  in  this  case — it  was  argued 
that  Harvey  had  the  primary  liability,  and  that  if  Pacific 
Company  in  that  case  paid,  it  would  be  entitled  to  subro- 
gate through  its  insured  and,  therefore,  reach  the  other 
policy — the  identical  theory  that  is  being  advanced  here 
— but  the  court  considered  that  and  rejected  it. 

I  am  now  looking  at  the  brief  in  the  District  Court  of 
Appeals  filed  by  one  of  counsel.  Kenneth  J.  Murphy,  be- 
ginning at  page  S7.  He  takes  up  this  same  argument  that 
is  being  advanced  in  this  case. 
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Since  Consolidated  Shippers  was  only  vicariously  and 
secondarily  liable,  and  since  the  Pacific  policy  is  excess 
insurance  only,  Consolidated  Shippers  is  now  subrogated 
by  virtue  of  such  payment  to  plaintiff  to  the  rights  of  the 
plaintiff  in  the  Arizona  action. 

Furthermore,  the  Commercial  policy  expressly  provides 
that  its  coverage  was  to  extend  to  Consolidated  Shippers, 
which  is  on  all  fours  with  our  proposition  here. 
And  then  he  quotes  the  provision  from  the  policy. 
Since  Consolidated  Shippers  is  subrogated  to  the  bene- 
fits of  the  Commercial  policy,  if  Pacific  paid  all  or  a  part 
[44]  of  said  sum  to  Consolidated,  Pacific  would  be  sub- 
rogated pro  tanto  to  the  benefit  of  the  Commercial  policy 
— the  identical  theory  being  advanced  by  the  Ohio  Casualty 
here. 

I  point  out  that  this  question  was  argued  before  the 
court  to  show  that  it  was  considered,  because  the  opinion 
is  not  any  too  satisfactory  upon  all  points  that  were  ar- 
gued. 

Now  turning  to  the  opinion,  here  is  how  the  court  dis- 
posed of  that: 

"Pacific  contends  that  Harvey  was  primarily  liable, 
that  plaintiff  was  secondarily  liable  and  that  the 
judgment  correctly  determines  the  respective  liabili- 
ties. No  California  case  is  cited  in  support  of  this 
proposition  and  we  know  of  no  law  in  this  state  fix- 
ing degrees  of  liability  in  relation  to  the  joint  liability 
for  torts.  From  the  fact  that  an  action  to  recover 
damages  for  injuries  resulting  from  the  negligence 
of  an  employee  may  be  maintained  against  either 
the  employer  or  the  employee  alone" — 

citing  Schilling  v.  Central  California  Traction  Co. — 

"or  against  both  jointly,   it  \\ould  seem  that  there 
could  be  no   such   thing  as   primary  and  secondary 
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liability.  Moreover,  the  court  made  no  finding  on 
the  issue  of  primary  and  secondary  liability  as  be- 
tween Harvey  and  plaintiff,  and  in  fact  made  no 
finding  concerning  the  relationship  existing  between 
Harvey  [45]  and  plaintiif  out  of  which  the  latter's 
liability  arose.  In  view  of  our  conclusion  that  both 
policies  insured  the  same  risk  so  far  as  plaintiff  is 
concerned,  the  fact  that  plaintiff's  liability  may  have 
been  primary  or  secondary  becomes  immaterial.  *  *  *" 

How  does  that  apply  in  this  case?  Let  us  go  now  to  the 
action  for  damages  pending  in  the  State  Court  in  San 
Luis  Obispo.  Mr.  Page  is  named  as  the  first  defendant, 
because  he  is  owner  of  the  accident  vehicle;  McKeon  and 
Page  are  named  as  the  second  defendant,  because  it  was 
out  of  their  business  oi^erations  that  the  accident  arose, 
their  employee  was  driving  the  truck;  Gilbert,  the  em- 
ployee, was  named  as  the  third  defendant.  Those  are  the 
three  defendants  against  whom  recovery  is  sought. 

Gilbert,  for  reasons  unknown  to  me,  left  the  State  of 
California.  He  has  not  been  served.  Therefore,  we 
have  two  defendants  in  the  action  for  damages  in  the 
State  Court  in  San  Luis  Obispo  County. 

One  is  Mr.  Page.  Why?  Because  his  liability  is  predi- 
cated on  the  ownership  statute.     It  is  vicarious  liability. 

Two,  McKeon  and  Page,  because  that  co-partnership 
was  the  employer  of  Gilbert.  Mr.  Gilbert  is  no  one  in 
the  picture. 

Now,  then,  the  plaintiff — the  plaintiff's — there  are  two 
of  them  in  that  action  for  damages,  are  not  obliged  to 
[46]  elect.  They  can  pursue  anyone  legally  responsible 
for  their  injuries  and  damages.  They  certainly  do  not 
have  to  pursue  Mr.  Gilbert  beyond  the  limits  of  the  State 
of   California.     They  certainly  do  not  ha\e   to  elect  to 
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pursue  Mr.  Page.  If  so,  his  limit  of  liability  would  be 
$10,000.     They  would  not  get  enough  money. 

As  the  court  points  out  here,  there  isn't  any  such  thing 
as  degree  of  liability  in  tort  actions.  If  they  are  liable 
in  tort,  they  are  liable  in  tort  and  the  injured  party  may 
sue  and  recover  from  the  person  that  he  finds  within  the 
jurisdiction  of   the  court. 

This  argument  that  because  only  United  Pacific  policy 
covered  Gilbert's  liability  personally,  and  the  Ohio  Casu- 
alty policy  did  not  cover  that  liability  personally,  then 
that  the  Ohio  Casualty,  before  it  can  follow  all  around 
and  come  back  over  here  and  say  to  Mr.  United  Pacific, 
"This  is  all  your  liability  because  we  can  subrogate,"  that 
was  fairly  considered  and  rejected  herein  the  Consolidated 
Shippers  case. 

And  we  have  stipulated  and  agreed  and,  of  course,  your 
Honor  knows,  without  us  having  done  it  that  the  law  of 
California  applies  to  this  case,  because  both  policies  were 
issued  in  California;  it  is  a  California  matter  so  far  as 
the  substantive  law  is  correct  and  there  is  no  dispute  to 
the  contrary  in  this  state.  The  court  there  rejected  that 
doctrine,  [47]  rejected  that  argument,  the  same  theory 
of  the  case  that  is  being  presented  here  today,  upon  that 
one  ground  that  they  say  we  know  of  no  California  case 
that  fixes  degrees  of  liability  as  between  joint  tort  feasors, 
and  certainly  there  isn't  any. 

It  certainly  would  be  unfair  to  require  any  plaintifif  to 
elect  as  between  two  or  more  or  among  several  joint  tort 
feasors  as  to  whom  he  should  recover  from.  Therefore, 
in  this  case  the  entire  theory  must  fall. 

There  are  three  reasons,  as  there,  why  the  Ohio  Casu- 
alty policy  covers  Gilbert  personally.  The  statute  says 
the  persons  named  in  that  policy  were  the  owners  of  that 
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vehicle.  That  statute  was  passed  specifically  to  cover  in- 
surance contracts  covering  motor  vehicles. 

Two.  The  certificate  of  insurance  specifically  says  that 
it  covers  or  its  description  of  risk  covers  all  automobiles 
owned  or  operated,  not  owned  and  operated,  but  owned 
or  operated.  That  certificate  of  insurance  was  placed  on 
this  policy  subsequent  to  the  issuance  of  the  policy  and, 
of  course,  takes  precedence. 

The  Court:     Where  is  that,  now? 

Mr.  Brown:     That  is  page  5  of  Exhibit  B,  your  Honor. 

Mr.  Stanbury:  May  I  call  attention  to  one  thing  by 
way  of   interruption,  your   Honor? 

The  Court:     Yes.  [48] 

Mr.  Stanbury:  If  you  will  study  that,  you  will  notice 
that  it  was  issued  for  a  special  operation,  not  issued  for 
the  insured  but  the  camp  post  exchange,  Camp  Cooke, 
California.  It  is  a  certificate  of  insurance  issued  to  an 
outfit,  and  there  is  nothing  to  show  this  man  was  on  any 
activities  for  Camp  Cooke  or  under  that  certificate,  and 
I  think  we  probably  can  agree  that  he  was  not,  for  that 
matter. 

The  Court:  Doesn't  the  certificate  constitute  an  ad- 
mission by  Ohio  Casualty  Company? 

Mr.  Stanbury:  It  is  a  representation  to  somebody 
who  might  be  secondarily  liable,  your  Honor,  for  example, 
a  camp  post  exchange,  what  it  was  covering  as  far  as  it 
is  concerned.  I  do  not  believe  it  vitiates  any  other  claim 
in  connection  with  these  parties.  It  shows  what  the 
parties  understood. 

The  Court:  You  are  referring  now  to  the  first  sen- 
tence of  the  intended  coverage? 

Mr.  Stanbury :  Yes,  sir.  I  am  referring  to  the  whole 
policy  and  to  the  certificate  as  being  what  it  shows  itself 
on  its  face  to  be,  a  representation  to  someone  else. 
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The  Court:  It  would  only  be  important  here  if  it 
served  to  modify  the  first  paragraph  of  the  extended 
coverage  clause? 

Mr.  Stanbury:  That  is  right.  Yes,  sir;  that  is  cor- 
rect. 

Mr.  Brown:  We  feel,  your  Honor,  that  the  best  evi- 
dence [49]  of  what  the  policy  really  means  is  what  the 
company  said  the  polic}'  meant  at  a  time  subsequent  to  its 
issuance. 

The  Court:  If  Gilbert  is  an  additional  assured  of 
United  Pacific's  policy,  and  not  of  Ohio's,  do  you  agree 
with  Mr.  Stanbury's  argiunent  with  respect  to  subroga- 
tion? 

Mr.  Brown:  No,  your  Honor.  That  does  not  dispose 
of  the  case.  The  statutes  must  be  read  and  taken  into 
consideration.  There  is  a  statute  which  says  what  double 
insurance  is.  We  feel,  regardless  of  the  coverage  as  to 
Gilbert  personally,  that  there  is  double  insurance,  because 
the  statute  controls.    The  statute  defines  double  insurance. 

The  Court:     What  constitutes  double  insurance? 

"A  double  insurance  exists  where  the  same  person 
is  insured  by  several  insurers  separately  in  respect 
to  the  same  subject  and  interest." 

Mr.  Brown:  Whitch  means  that  both  parties  must 
pay. 

The  Court:     Must  pay  what? 

Mr.  Brown:     The  liability  or  loss  that  comes  up. 

The  Court:     In  what  proportion? 

Mr.  Brown:     That  is  the  next  question. 

The  Court:     The  statute  does  not  say? 

Mr.  Brown:  The  statute  does  not  say  in  what  pro- 
portion.    That  is  the  most  difficult  one  to  argue. 
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The  Court:  Will  the  statute  modify  the  rules  of  sub- 
rogation? [50] 

Mr.    Brown:     In  dealing  with   insurance  contracts? 

The  Court:     Yes. 

Mr.  Brown :     I  believe  that  it  will. 

The  Court:  In  other  words,  your  argument  is  that 
policies  are  issued  subject  to  the  Code  provisions,  the  In- 
surance Code? 

Mr.  Brown:  Precisely,  your  Honor;  in  fact,  each 
policy. 

The  Court:  If  there  is  double  insurance  within  the 
meaning  of  Section  590  of  the  Insurance  Code,  then  there 
is  double  liability,  that  is,  there  is  liability  of  both  in- 
surers fixed  by  the  Code. 

Mr.  Brown:     Fixed  by  the  Code. 

The  Court:     Where  is  that  liability  fixed? 

Mr.  Brown:  That  is  a  problem  that  your  Honor  will 
have  in  this  case.  I  undertook  to  answer  it  on  the  Belt 
Casualty  case,  the  Lamb  v.  Belt  Casualty  case,  which  we 
cited  in  our  brief  and  which  is  the  last  authority  dis- 
cussed. The  court  there  said :  "*  *  *  that  the  liability 
thereunder  shall  be  that  proportion  of  the  total  liability 
which  the  limits  of  the  policy  bear  to  the  whole  amount 
of  such  collectible  insurance." 

Now,  in  this  case,  as  applicable  to  one  person  the  Ohio 
Casualty  provides  $25,000;  the  United  Pacific,  as  applic- 
able to  one  person,  provides  $10,000.  There  then  is  in- 
surance protection  of  $35,000.  And  if  the  companies  are 
to  share  liability  in  accordance  with  the  limits  stated  in 
[51]  their  policies,  as  held  by  the  court  in  Lamb  v.  Belt 
Casualty,  then  it  would  seem  to  me  that  we  would  take 
$35,000  and  then  take  10/35ths.  which  is  2/7ths.  and 
25/35ths,  which  is  5/7ths,  and  that  is  where  the  liability 
falls. 
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There  is  no  reason  to  say  it  is  a  50-50  proposition,  be- 
cause the  poHcies  are  issued  in  different  amounts. 

The  Court:  Isn't  the  situation  this  with  respect  to 
this  accident  and  to  the  legal  problems  of  the  liability  to 
which  the  insurers  are  called  upon  to  respond  here,  laying 
aside  this  Gilbert  argument,  that  there  has  been  a  subro- 
gation? There  is  a  joint  liabiHty  of  both  insurers  up 
to  $10,000.  Is  there  any  reason  why  that  should  not  be 
shared  equally,  the  $10,000? 

Mr.  Brown :  Yes.  The  policies  say,  each  of  them  in 
its  "other  insurance"  clause,  each  of  the  contracts  tries  to 
decide  that,  but  those  other  insurance  policies  do  not  quite 
fit  this  case. 

The  Court:  If  you  are  referring  to  the  policy  limits, 
couldn't  you  argue  just  as  well  that,  for  the  purpose  of 
this  case,  the  limits  of  the  policy  of  United  Pacific  is 
$10,000? 

Mr.  Brown:  As  to  one  person — oh,  I  see,  under  the 
vicarious  liability  law.  Yes ;  we  could  argue  that  it  is 
$5,000  for  injuries  to  one  man  in  that  year. 

The  Court:  There  is  no  necessity  of  talking  about 
injuries  to  one  person.  There  are  two  people  injured 
here,  [52]  aren't  there? 

Mr.  Brown:  One  is  injured  seriously  and  the  other 
only  superficially. 

The  Court:  Well,  that  is  immaterial,  isn't  it?  Two 
people  are  injured? 

Mr.  Brown:     Two  people  are  injured. 

The  Court:  So  the  limit  is  $10,000  under  the  facts 
stipulated  here? 

Mr.  Brown:     That  is  right. 

The  Court:  United  Pacific  covers  that  liability  up  to 
$10,000;  Ohio  Casualty  also  covers  that  liability  up  to 
$10,000  a  year? 
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Mr.  Brown:     A  year. 

The  Court:     The  limits  of  the  policy. 

Mr.   Brown :     Yes. 

The  Court:  Is  there  any  reason  why  both  should  not 
be  jointly  responsible  up  to  $10,000?  The  policy  limits 
are  not  called  in  question,  are  they? 

Mr.  Brown:     No;  they  are  not. 

The  Court:  Because  the  double  coverage  is  well  with- 
in the  limits  of  both  policies,  isn't  it? 

Mr.  Brown:     It  is  well  within  the  limits. 

The  Court:     So  why  should  the  policy  limits  cover? 

Mr.  Brown:  I  was  following  the  decision  of  Lamb  v. 
Belt  Casualty.  In  that  case  one  of  the  policy  limits,  as  I 
[53]  recall,  was  $10,000  and  $100,000,  and  the  other  was 
$5,000  and  $10,000;  and  the  court  stated  there — I  have 
covered  that  at  the  very  end  of  the  brief,  where  I  gave 
quite  a  little  thought  to  that,  and  we  feel  that  the  court 
there  did  follow  the  rule  that  the  liability  of  the  company 
should  be  apportioned  in  accordance  with  the  limits  of  the 
policy;  and  that  is  the  only  reason  that  I  have  advanced 
the  argument  here.  I  have  gotten  it  from  the  Belt 
Casualty  case. 

The  Court:  Is  there  any  objection  to  resuming  at 
1 :30,  gentlemen? 

Mr.  Stanbury:  None  at  all,  your  Honor.  We  will 
finish  this  case  today,  I  take  it? 

The  Court:     Yes.     Court  will  be  in  recess  until   1:30. 

(Whereupon,  a  recess  was  taken  until  1 :30  o'clock 
P.  M.  of  the  same  day,  Friday,  June  13,  1947.)    [54] 
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Los  Angeles,  California,  Friday,  June  13,  1947,  1:30 
P.  M. 

The  Court:  Let  me  hear  from  Mr.  Stanbury  on  the 
Gilbert  situation. 

Mr.  Stanbury:  Yes,  your  Honor.  Your  Honor,  the 
point  that  I  make  is  very  definitely  stated  in  my  first  brief. 

The  Court:     Let  me  ask  you,  if  I  may? 

Mr.  Stanbury:     Yes. 

The  Court:  As  I  understand  your  point  it  is  that 
Gilbert  is  an  assured  of  the  United  Pacific  policy? 

Mr.  Stanbury:     Yes,  your  Honor. 

The  Court:  Gilbert  is  not  an  assured  under  the  Ohio 
Casualty  policy;  that  the  employer  of  Gilbert  is  compelled 
to  respond  and  the  employer  of  Gilbert  may  sue  Gilbert? 

Mr.  Stanbury:     Yes,  sir. 

The  Court:  To  recover  the  damages  caused  to  the 
employer  through  Gilbert's  neglect;  and  that  if  it  secured 
a  judgment  against  Gilbert,  the  United  Pacific  would  be 
compelled  to  respond? 

Mr.  Stanbury:     Yes,  sir. 

The  Court:  But  isn't  there  one  gap  lacking  in  that 
chain?  Before  United  Pacific  would  be  compelled  to 
respond,  it  would  have  to  be  for  a  loss  which  United 
Pacific  had  agreed  to  indemnify  him  against? 

Mr.  Stanbury:     That  is  correct.   [55] 

The  Court:  And  he  could  only  be  liable — or,  rather. 
United  Pacific  could  only  be  liable,  couldn't  it,  if  the  basis 
of  the  claim  under  the  policy  were  that  Gilbert  had  a  claim 
back  against  the  claim  assured  paid? 

Mr.  Stanbury:  No,  sir;  I  disagree  with  that,  your 
Honor.  Gilbert  is  admittedly  an  assured  of  the  United 
Pacific.       That    is    stipulated.       They    agreed    to    that. 
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Therefore,  Gilbert  has  rights  under  that  policy  as  an  ad- 
ditional assured,  there  isn't  any  question  about  that. 

The  Court:     All  right;  let  us  assume  that. 

Mr.  Stanbury:     All  right. 

The  Court:     And  what  does  the  policy  cover? 

Mr.  Stanbury:  It  covers  any  loss  that  Gilbert  sus- 
tains as  the  car  driver,  that  is,  any  liability  imposed  upon 
him. 

The  Court:  Does  it  cover  Gilbert's  liability  to  his 
employer  ? 

Mr.  Stanbury:  It  covers  his  liability  to  anybody 
whatsoever,  your  Honor,  because  it  does  not  specify.  It 
is  a  policy  to  indemnify  the  assured  against  loss  sustained 
through  any  activity.  This  being  comprehensive,  if  it 
were  the  automobile,  it  would  be  damage  to  an  automo- 
bile. It  is  a  situation  that  is  exactly  the  same — and  I 
stand  square-footed  on  this  proposition  and  I  am  satisfied 
I  am  on  solid  ground — it  is  exactly  the  same  as  if  Gilbert 
had  a  third  insurance  policy  here  in  another  company  and 
he  ran  over  a  child  or  in  any  other  way  incurred  a  lia- 
bility, his  [56]  company  would  have  to  indemnify  him. 
United  Pacific  is  that  company. 

Now.  I  grant  that  there  is  a  link  missing  here  unless, 
in  the  discretion  of  the  court,  the  court  decides  to  bridge 
it,  because  this  is  an  action  in  which  the  parties  want 
their  rights  completely  declared  and  there  is  authority  for 
your  Honor  jumping  that  gap. 

The  gap  would  be  that,  technically,  the  United  Pacific 
would  be  entitled  to  sit  back  and  say,  "We  will  not  pay 
until  our  assured,  our  admitted  assured.  Gilbert's  liability 
has  been  established  by  Judgment."  They  have  that 
right.  They  could  do  the  same  thing  here  if  they  wished 
and  say,  "We  won't  pay  any  claim  until  our  named  as- 
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sured  has  had  a  judgment  against  him."  And  so  could 
the  Ohio  Casualty  do  likewise. 

But  in  this  case  it  is  admitted — it  is  in  a  written  stipu- 
lation— our  very  presence  here  proves  that  the  fact  that 
would  be  established  by  a  judgment  against  Gilbert  does 
exist,  namely,  Gilbert  did  cause  this  accident  through 
culpable  negligence.  And  it  is  an  idle  act  to  say  to  Ohio 
Casualty  Company,  as  the  subrogee  of  this  named  as- 
sured, "You  first  go  to  Nebraska,  serve  Gilbert,  and  get 
a  judgment  against  Gilbert,  and  then  we  will  have  to 
admit  what  we  now  admit,  anyway,  namely,  that  our 
assured  Gilbert  caused  this  loss."   [57] 

The  Court:  All  right.  Let  us  assume  that  Ohio 
Casualty  is  subrogated  to  the  rights  of  the  employer 
against  the  employee  and  that  the  employee  is  an  addition- 
al assured  under  the  poHcy  issued  to  Page  by  United 
Pacific.  United  Pacific  is  compelled  to  pay,  compelled  to 
pay  first  on  account  of  Page,  isn't  it? 

Mr.  Stanbury:  I  do  not  know  which  would  be  first 
there  paying  off.  They  have  got  a  named  additional  as- 
sured. 

The  Court:  All  right.  They  are  compelled  to  pay  on 
account  of  Page  on  this  accident  because  Page  is  sued, 
isn't  he? 

Mr.  Stanbury:     That  is  right. 

The  Court:  They  are  subrogated  to  Page's  rights. 
An  agent  of  the  partnership,  for  whom  the  partnership 
is  liable,  caused  the  loss  to  Page;  so  United  Pacific  would 
have  a  cause  of  action,  would  it  not,  subrogated  to  the 
claim  of  Page  against  the  partnership,  for  which  Ohio 
Casualty  Company  would  be  called  upon  to  respond? 

Mr.  Stanbury:  No,  sir.  That,  if  your  Honor  please, 
is   confusing  the  two   issues,   I   think.     As   between   the 
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named  assureds  1  grant  and  concede,  for  any  cause  of 
action  I  have  before  the  court  or  right  now  at  San  Luis 
Obispo,  if  your  Honor  does  not  care  to  take  up  the  Gil- 
bert matter,  which  I  think  should  be  taken  up — 

The  Court:     Let  us  take  it  up.     Let  us  plot  it.  [58] 

Mr.  Stanbury:     What  is  that? 

The  Court:  Let  us  plot  this  thing.  That  is  the  way 
to  do  it. 

Mr.  Stanbury:     All  right. 

The  Court:  Suppose  this  court  says:  There  is  cov- 
erage here  by  both  parties,  by  both  insurance  companies, 
up  to  $10,(X)0  and  that  they  shall  each  contribute  one- 
half  that  amount.  The  United  Pacific  pays  $5,000.  the 
Ohio  Casualty  pays  $5,000;  so  their  loss,  each  is  $5,000, 
obviously,  isn't  it? 

Mr.  Stanbury:     Yes,  sir. 

The  Court:  So  Ohio  Casualty  says:  We  are  insur- 
ance carrier  for  the  employer  for  the  employee's  negli- 
gence, we  are  subrogated  to  the  rights  of  the  employer 
so  we  sue  the  employee.  You  sue  the  employee.  You 
procure  a  judgment  and  then  sue  the  United  Pacific  on 
that  judgment.  Meanwhile  United  Pacific's  counsel  is  at 
work  and  says,  "Well,  we  have  paid  out  $5,000  on  behalf 
of  our  assured  Page.  This  partnership  was  using  Page's 
automobile.  The  negligence  of  the  partnership's  em- 
ployee caused  our  loss.  The  partnership  is  responsible 
for  the  negligence  of  the  employee  and  we  are  subrogated 
to  Page's  rights.  We  sue  the  partnership  and  recover  a 
judgment  against  the  partnership  for  the  negligence  of 
its  emjiloyee  and  sue  Ohio  Casualty  on  that  judgment. 
Don't  you  end  up  just  where  you  were?   [59] 

Mr.  Stanbury :  No.  I  will  tell  you  why  we  do  not. 
your  Honor.     Because  at  the  bottom  of  the  pile  every  step 
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of  the  way  is  Gilbert.  If  they  were  a  subrogee  against 
the  Ohio  Casualty  Company  for  a  loss  imputed  by  Gil- 
bert, they  would  have  to  either  collect  from  Gilbert  or 
from  Gilbert's  insurer,  and  they  are  right  back  in  their 
own  pockets.     That  is  the  answer. 

The  Court:  Let  us  assume  for  the  moment  that  that 
could  be  true  if  you  had  jurisdiction  over  Gilbert  and 
could  procure  a  judgment  against  Gilbert.  But  the  judg- 
ment that  you  are  going  to  call  upon  United  Pacific  to 
pay  is  a  judgment  against  Page,  isn't  it? 

Mr.  Stanbury:     That  is  right. 

The  Court:  All  right.  Now,  they  are  subrogated 
clearly  to  Page's  rights,  aren't  they?  Isn't  that  partner- 
ship liable  to  Page  as  owner  of  that  vehicle  for  the 
damage  caused  him  through  the  negligence  of  its  agent? 

Mr.  Stanbury:  Your  Honor,  I  do  not  believe  so.  I 
sincerely  do  not  believe  so. 

Now,  I  did  not  intend  to  join  issue  on  that  matter, 
because  I  tried  to  keep  the  issues  as  narrow  as  I  could 
here.  I  do  not  believe  that  one  partner  can  sue  a  partner- 
ship of  which  he  is  a  member  for  damages;  and  I  believe 
that  is  the  import  of  the  case  in  45  Cal.  App.  (2d),  which 
is  not  the  Consolidated  Shippers,  but  Park  v.  Union  Mfg. 
Co.,  45  Cal.  App.  [60]  (2d),  cited  by  United  here,  be- 
cause the  partnership  liability  is  joint  and  several.  And 
I  don't  think  they  could — 

The  Court:  Upon  an  accounting,  upon  an  accounting. 
However,  the  form  of  remedy  is  there — 

Mr.  Stanbury:  Let  us  concede  it  for  the  moment, 
your  Honor.     Let  us  concede — 

The  Court:  — because,  would  not  Ohio  Casualty 
stand  to  pay  the  partnership  whatever  the  partnership 
was  out? 
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Mr,  Stanbury:     That  is  correct. 

The  Court:  And  the  question  would  be:  Could  Page 
recover  from  the  partnership? 

Mr.  Stanbury:  Well,  your  Honor,  suppose  he  could. 
The  partnership  turns  right  around  and  collects  from 
Gilbert.  That  is  the  overwhelming  point  that  I  have  to 
keep  insisting  on.  At  the  bottom  of  every  automobile 
accident  for  which  anyone  has  to  pay  there  exists  the 
original  basic  tort  feasor. 

The  Court:  But  you  are  liable  to  have  the  dog  chas- 
ing his  tail  here.     There  is  only  $5,000.00  on  either  side. 

Mr.  Stanbury:     No,  sir;  not  as  to  Gilbert,  your  Honor. 

The   Court:     Your   company   is   out   $5,000 — correct? 

Mr.  Stanbury:     My  company  is  out  $5,000  for — 

The  Court:  In  the  San  Luis  Obispo  County  action, 
suppose  it  is  $10,000? 

Mr.   Stanbury:     Yes,  sir;   that  is  correct. 

The  Court:  All  right;  United  Pacific  is  out 
$5,000.   [61] 

Mr.  Stanbury:     That  is  right. 

The  Court:  Your  company  tries  to  recover  from 
United  Pacific  $5,000  through  its  subrogation  to  the 
partnership  and  a  claim  through  Gilbert  at  the  same  time. 

Mr.  Stanbury :  That  is  right.  They  can't  claim 
through  Gilbert. 

The  Court:  No.  Your  company  is  claiming  tiirough 
Gilbert. 

Mr.  Stanbury:     That  is  right. 

The  Court:     Ohio  Casualty. 

Mr.  Stanbury:     Yes,  sir. 

The  Court:  At  the  same  time,  in  this  chess  game  or 
military  maneuvering,  probably  more  correctly,  the  force.-^ 
of  United  Pacific  take  out  and,  through  Page  against  the 
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partnership,  to  recover  their  $5,000,  recoup  their  $5,000 
from  Ohio  Casualty. 

Mr.  Stanbury:     That  is  right. 

The  Court:  And  if  you  did  not  meet  head-on  along 
the  way,  to  avoid  a  plurality  of  actions  in  a  court  of 
equity  would  you  not  end  up  by  being  at  a  great  deal  of 
litigation  and  each  of  you  satisfying  and  collecting  a 
judgment  for  $5,000? 

Mr.  Stanbury:  No,  sir.  I  am  satisfied  that  I  can 
demonstrate  the  contrary.  Does  the  court  have  any  ob- 
jection to  my  charting  it  on  this  blackboard? 

The  Court:     No.     I  think  it  is  helpful  to  graph  it. 

Mr.  Stanbury:  I  think  we  can  do  it  off-hand 
here.  [62] 

The  Court :  Bear  in  mind  that  you  do  not  have  any 
judgment  against  Gilbert. 

Mr.  Stanbury :  I  know  that,  your  Honor.  I  grant  this 
court  in  every  way  is  empowered  to  say  to  go  to  Nebraska 
and  get  another  judgment. 

The  Court :  No,  no.  I  mean  by  that,  if  United  Pacific 
comes  and  pays,  it  is  going  to  pay  for  the  account  of  Page, 
and  not  for  the  account  of  Gilbert. 

Mr.  Stanbury:  Well,  that  is  correct  up  there;  that  is 
right.  Unless  we  take  the  broad  vision  and  say  we  are 
looking  to  end  this  chain  of  litigation  completely,  that  is 
right ;  we  are  going  to  have  to  settle  up  50-50  at  San  Luis 
Obispo. 

(Diagramming  on  blackboard)  :  We  have  United 
Pacific,  and  all  its  rights  and  obligations  are  traced 
through  Page  and  Page  dba  Mission. 

The  Court :  Why  don't  you  just  leave  Mission  out  of  it, 
if  it  will  help  any? 

Mr.  Stanbury  :    All  right. 
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The  Court:     Let  us  just  take  Page. 

Mr.  Stanbury:     All  right.     Then  Ohio  Casualty — 

The  Court:     Unless  you  think  it  helps. 

Mr.  Stanbury:  Well,  I  think  it  won't  hurt  any;  it  won't 
confuse  anything. 

The  Court :    All  right. 

Mr.  Stanbury:  Then  we  have  Ohio  Casualty  and  Mc- 
Keon  and  [63]  Page,  and  here  I  do  not  need  Mission  but 
I  will  put  it  in  to  be  consistent. 

The  Court:  Is  that  the  same  Mission  that  is  in  the 
other  one? 

Mr.  Stanbury:  No;  it  is  Pacific.  It  should  be  "dba 
Pacific."  Then  we  have  down  here  where  both  parties  are 
liable  for  what  he  did.  We  have  Gilbert,  and  then  through 
Gilbert  we  have  these  people  who  are  named — what  is  their 
name  ? 

Mr.  Brown :     Echols. 

Mr.  Stanbury:     Echols,  all  right. 

The  Court:  Now,  wait  just  a  minute.  That  won't  do 
because  Gilbert's  liability  in  that  chain  is  the  same  as  Mc- 
Keon  and  Page's  liability. 

Mr.  Stanbury :  Well,  I  will  put  an  arrow  up  to  here. 
It  is  a  joint  and  several  liability  all  the  way  around;  so  I 
will  make  the  arrows  run  everywhere  they  ought  to.  Echols 
can  by-pass  Gilbert  if  they  want  to. 

In  other  words.  Gilbert  is  liable  to  everybody  here  after 
certain  conditions  precedent  are  satisfied,  that  is,  for  a 
judgment  as  obtained  against  him.  These  people  do  not 
have  to  sue  him ;  they  can  by-pass  him.  And  both  the 
owner's  liability  and  both  the  liability  of  Page  here  and 
the  United  Pacific,  as  an  owner,  and  ours  as  a  principal,  is 
both  direct  and  primary  as  to  everybody  but  Gilbert.  [64] 
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The  Court:  Echols  has  in  effect  by-passed  Gilbert, 
hasn't  he? 

Mr.  Stanbury:     That  is  right;  and  they  can. 

The  Court:    All  right;  that  is  $5,000  each. 

Mr.  Stanbury:     Yes,  sir. 

The  Court:  $5,000  against  Page  and  $5,000  against 
McKeon  and  Page? 

Mr.  Stanbury:  Yes.  Now,  if  we  assume — I  am  not 
certain  I  am  right  on  this ;  I  may  be  wrong — if  we  assume 
that  McKeon  and  Page  can  sue  through  an  accounting  or 
something  else,  and  maybe  they  can,  then  we  have  a  lia- 
bility running  over  here  in  favor  of  Page  and  Page,  but 
I  am  trying  to — 

The  Court:    There  is  only  one  Page,  isn't  there? 

Mr.  Stanbury:  There  is  only  one  Page.  But  let  us 
take  Mission  out.  Just  as  the  court  said  in  the  first  place, 
it  is  confusing  to  have  them  in  there.  Just  Page  and  Page 
and  McKeon  of  McKeon  and  Page. 

The  Court:  All  right.  Then  Page  could  recover,  at 
most,  under  that  assumption  $2,500,  because  he  would  be 
suing  himself. 

Mr.  Stanbury :  That  is  all.  One  company  would  pay 
half  of  it.  What  I  am  trying  to  do  now — and  I  am  think- 
ing as  I  go  along,  because  I  had  not  planned  a  diagram — 
I  am  trying  to  put  an  arrow  in  here  pointing  a  liability. 
The  arrow  head  [65]  points  liability  to  everybody  who  has 
any  claim  against  anybody  else  here.     I  think  I  have  it. 

We  are  assuming  Page  can  sue  or  get  an  accounting. 

The  Court  :  We  have  to  have  a  liability  from  Gilbert 
up  to  United  Pacific. 

Mr.  Stanbury :  That  is  right :  we  have  to  have  that  up 
there.  We  also  have  to  have  one  from  Gilbert  up  to  Mc- 
Keon and  Page. 
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The  Court:  Not  Gilbert  to  Page,  now;  from  Gilbert 
direct  to  United  Pacific,  because  it  does  not  go  through 
Page,  does  it?  If  it  were  through  Page,  that  would  make 
a  dififerent  story. 

Mr.  Stanbury:  No.  These  are  subrogators  and  they 
only  can  trace  through  their  assureds,  but  I  will  show  a 
direct  liability  here. 

The  Court:  Because  Gilbert  is  a  "named  assured"  or 
is  an  additional  assured  of  United  Pacific — correct? 

Mr.  Stanbury:  That  is  right;  and  therefore  I  can't 
put  this  arrow  in  here. 

The  Court :  I  think  you  can.  You  can't  put  it  through 
Page,  but  you  can  put  it  direct  from  Gilbert  through 
United  Pacific,  can't  you? 

Mr.  Stanbury :    Yes,  but  they  insure  Gilbert. 

The  Court:  You  are  leaving  out  the  insurance  for  a 
moment.  [66] 

Mr.  Stanbury:  When  your  Honor  asked  me  to  put  an 
arrow  straight  up  to  United  Pacific  and  I  did  it,  I  over- 
looked the  fact  that  United  Pacific,  since  it  insures  Gilbert, 
has  a  liability  to  Gilbert  but  Gilbert  is  not  liable  to  reim- 
burse or  permit  a  recoupment  by  his  insurers. 

The  Court :  Yes ;  that  is  what  I  intended  the  arrow 
to  be.    You  probably  have  the  point  wrong. 

Mr.  Stanbury:  My  point  should  be  the  other  way. 
All  right.  And  then,  of  course,  there  are  reciprocal  arrows 
that  must  come  down  from  Ohio  to  Gilbert  and  the  re- 
ciprocal arrow — there  is  one  already  from  McKeon  and 
Page.  And  just  as  we  have  the  same  thing  from  United 
Pacific,  we  also  have  a  right  of  subrogation  through  Ohio 
Casualty  when  the  losses  occurred. 

The  Court :     Ohio  Casualty  recovers  from  Gilbert  ? 

Mr.  Stanbury  :     That  is  right. 
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The  Court:  The  Echols  recover  from  McKeon  and 
Page,  recover  from  Ohio  Casualty  through  McKeon  and 
Page. 

Mr.  Stanbury:  That  is  right.  Both  these  companies, 
as  I  see  it.  are  in  the  same  position  regarding  subroga- 
tion, except  with  the  United  Pacific  insuring  Gilbert  and 
Ohio  not  insuring  Gilbert,  United  Pacific  obviously  can- 
not recover  back  from  Gilbert  nor  an  insurer  be  subro- 
gated against  his  insured. 

The  Court :  Should  we  not  reverse  the  arrow  between 
[67]  United  Pacific  to  lead  up  in  the  first  instance? 

Mr.  Stanbury:     That  is  right. 

The  Court:  When  we  start  back  the  other  way  let  us 
use  a  snake  line. 

Mr.  Stanbury:  All  right,  that  is  right.  Have  I  got 
any  that  are  wrong  now? 

The  Court:  Well,  that  one  from  United  Pacific  down 
to  Gilbert. 

Mr.  Stanbury :  Yes.  What  is  that  snake  line  to  in- 
dicate? 

The  Court :  Let  us  see  what  we  have  up  to  this  point. 
You  have  from  Echols  to  Page  through  United  Pacific, 
don't  you  ? 

Mr.  Stanbury:     Yes,  sir. 

The  Court :     That  is  the  original  recovery  ? 

Mr.  Stanbury:     That  is  right. 

The  Court :  From  Echols  through  McKeon  and  Page 
to  Ohio  Casualty. 

Mr.  Stanbury:     Yes,  sir. 

The  Court:  They  by-pass  Gilbert,  so  that  line  from 
Echols  to  Gilbert  goes  out,  doesn't  it? 

Mr.  Stanbury:  Yes,  except  that  my  lines  are  supposed 
to  show  every  conceivable  liability  here.  As  the  thing  now 
stands,  that  is  just  exactly  right;  that  has  happened. 
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The  Court:     That  is  what  our  situation  is,  isn't  it? 

Mr.  Stanbury:  That  is  right.  And  then  we  will  have 
to  take  some  other  arrows  out,  because  we  do  not  have 
any  actions  [68]  pending  now. 

The  Court:  Let  us  take  those  intermediary  arrows 
out  for  the  moment. 

Mr.  Stanbury :  All  right.  This  clarifies  it  very  much, 
and  this  comes  out. 

The  Court:  Now  you  are  going  to  have  a  dififerent 
kind  of  arrow.  This  is  the  subrogation  arrow  that  goes 
from  Ohio  Casualty  through  McKeon  and  Page  to  Gilbert, 
doesn't  it? 

Mr.  Stanbury :     Yes ;  it  does. 

The  Court:  To  Gilbert,  and  from  Gilbert  direct  to 
United  Pacific. 

Mr.  Stanbury :     Yes,  sir. 

The  Court:  Not  through  Page  but  direct  to  United 
Pacific. 

Mr.  Stanbury:  Yes,  sir.  Now,  the  point  that  I  am 
making,  your  Honor,  is  that  no  suit  can  be  diagramed  or 
outlined  between  anybody  here  who  has  any  right  to  sue 
anybody  else,  on  this  board,  that  won't  wind  up  on  Gilbert. 

The  Court:  All  right.  Let  us  now  assume  for  the 
purpose  of  this  discussion  that  after  United  has  paid  out 
$5,000  and  Ohio  Casualty  has  paid  out  $5,000  to  Echols, 
they  set  about  to  recoup  whatever  they  can  recoup.  Ohio 
Casualty  is  claiming  a  right  of  subrogation  of  McKeon 
and  Page  through  Gilbert;  we  are  assuming  jurisdiction 
all  the  way  through  wherever  they  have  to  go:  they  sue 
him,  recover  [69]  a  judgment,  and  sue  United  Pacific  on 
that  judgment. 

]\Ir.  Stanbury :     Yes,  sir. 
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The  Court:  All  right;  there  is  one.  So  Ohio  Casualty 
at  the  moment  appears  in  the  prospect  of  recouping  the 
$5,000,  doesn't  it? 

Mr.  Stanbury:     Yes. 

The  Court:  United  Pacific  is  not  idle.  What  can 
United  Pacific  do?  They  set  out  that  they  paid  $5,000 
out  for  the  account  of  their  assured  Page.  They  are 
subrogated  to  what  claim  Page  may  have  to  the  extent 
of  $5,000. 

Mr.  Stanbury:     They  are. 

The  Court :     Any  claim. 

Mr.  Stanbury :     That  is  right ;  they  are. 

The  Court :  They  stand  in  Page's  shoes  to  the  extent 
of  $5,000. 

Mr.  Stanbury :     Yes,  sir. 

The  Court :  So  they  sue  the  partnership  as  claiming 
subrogation  to  Page's  rights  against  the  partnership,  upon 
the  theory  that  an  agent  of  the  partnership  caused  the 
loss  of  Page.  Now,  how  much  can  Page  recover  from 
the  partnership,  $2500? 

Mr.  Stanbury:     Let  us  say  that;  yes,  sir. 

The  Court:  All  right.  Then  United  Pacific  recovers 
from  McKeon  and  Page  $2,500  for  which  Ohio  Casualty 
is  compelled  to  respond.  [70] 

Mr.  Stanbury :     Yes,  sir. 

The  Court:  So  the  net  result  is  that  United  is  out 
$7,500  and  Ohio  Casualty  is  out  $2,500. 

Mr.  Stanbury:     Up  to  this  point,  absolutely. 

The  Court:  All  right.  Now,  where  do  we  go  from 
there  ? 

Mr.  Stanbury :  We  go  from  here  :  Every  time  United 
Pacific  throws  a  loss  on  Ohio  as  a  result  of  what  Gilbert 
did,  we  get  after  Gilbert,  if  he  is  uninsured,  or  against 
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whoever  insured  him,  whether  it  be  General  Accident, 
Pacific  Indemnity  or  whoever  it  is.  And  when  we  do 
that  in  this  case  we  find  we  are  back  with  our  friend 
United  Pacific.  This  is  the  bottom  and  end  of  every  circle 
we  start  on,  your  Honor.  It  is  true,  if  we  forget  that 
Gilbert  is  the  bottom,  every  tort  claim,  every  loss  is  going 
to  sink  until  it  gets  down  to  this  line  below  the  exhibit. 
We  can  go  around  and  around. 

But  here  are  actions  inter  se,  because  United  traces 
through  Page,  he  traces  through  McKeon  and  Page,  and 
both  of  them  have  an  absolute  cause  of  action  against 
Gilbert.  But,  unfortunately  for  the  United  Pacific,  it 
happens  to  be  Gilbert's  fire  boom. 

The  Court :  Your  answer  to  that  is  that  Ohio  Casualty, 
even  if  compelled  to  pay  the  claim  of  Page  against  McKeon 
and  Page  or  United  as  subrogee  of  the  claim,  that  the 
Ohio  Casualty  can  turn  right  around  and  be  subrogated 
to  the  [71]  rights  of  McKeon  and  Page  against  Gilbert 
for  that  loss,  and,  recovering  a  judgment  against  Gilbert, 
United  Pacific  would  be  called  upon  to  respond  within 
the  limits  of  their  liability  to  Gilbert,  that  is,  within  the 
limits  of  the  $10,000  liability? 

Mr.  Stanbury:  That  is  exactly  it.  tn  other  words,  if 
we  stop  with  Page  suing  McKeon  and  Page — and  we 
don't — while  we  are  chasing  Gilbert,  if  we  allow  ourselves 
to  be  open  to  execution,  we  have  paid  off  United  Pacific 
on  what  McKeon  and  Page  did  to  Page. 

The  Court:  Under  that  theory,  then,  I  was  in  error 
in  my  last  statement.  As  insurer  of  Gilbert,  the  onlv 
limit  of  liability  of  United  Pacific  would  be  the  limits  of 
the  policy. 

Mr.  Stanbm\v :     Limits  of  the  policy. 

The  Court:     I  was  referring  to  the  statutory  limits. 
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Mr.  Stanbury:  Yes;  that  is  right.  In  other  words, 
momentarily  the  parties  will  be  as  they  are  up  in  San  Luis 
Obispo,  cut  rig-ht  across  the  middle  of  the  litigation. 

We  would  not  yet  have  had  time  to  chase  Gilbert,  any 
more  than  we  have  now.  And  my  argument  why  in  this 
action  for  declaratory  relief  we  should  go  to  the  end  of 
the  line  now  is  to  avoid  that  very  circuit  whereby  both  of 
these  insurers,  through  their  respective  insureds,  discharge 
their  original  present  liability  to  Echols,  and  then  Ohio 
Casualty,  through  McKeon  and  Page,  have  to  sue  Gilbert 
and  then  sue  [72]  United  Pacific. 

Your  Honor  has  the  authority  to  make  that  circuity  of 
action,  with  the  loss  of  money  in  attorneys'  fees  and  the 
wasted  efforts  unnecessary  right  now  by  looking  at  reality 
here. 

I  have  cited  your  Honor  one  Washington  case  which 
holds  that  it  is  not  necessary,  under  certain  facts,  although 
the  policy  says  the  judgment  shall  first  be  obtained  against 
the  assured,  that  a  judgment  be  obtained;  and  that  finding 
was  made  upon  the  grounds  that  the  evidence  showed  the 
settlement  made  by  the  assured  was  a  proper  and  advisable 
settlement  based  upon  a  legal  liability,  even  though  it  had 
not  been  reduced  to  judgment. 

In  this  case  we  have  stipulated  in  writing,  and,  if  we 
had  not,  the  implication  would  be  there  inescapably,  that 
this  was  the  man  responsible  for  every  loss  anybody  on 
this  board  is  going  to  have;  and,  to  say,  "Well,  although 
United  Pacific  concedes  it  right  here  in  this  action  for 
declaratory  relief,  nevertheless,  Ohio  Casualty  should  pay 
out  money  to  Echols,  go  to  Nebraska  to  get  a  judgment 
against  Gilbert,  and  then  on  that  judgment  sue  United 
Pacific"  is  a  terrible  circuity  of  action. 

The  Court:  What  you  are  saying,  though,  laying- 
aside  those  equitable  considerations   of   court   procedure, 
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the  effect  of  your  argument  is,  isn't  it,  that  anything  that 
Echols  may  [7Z]  recover  by  reason  of  Gilbert's  conduct, 
to  the  extent  of  the  limits  of  United  Pacific's  policy, 
United  Pacific  must  respond  to  it. 

Mr.  Stanbury  :     That  is  right. 

The  Court:  On  the  theory  that  anything  within  the 
limits  of  United  Pacific's  policy  Ohio  Casualty  may  recoup 
on  the  theory  that  they  are  subrogated  to  the  employer's 
rights  against  the  negligent  employee  who,  in  turn,  is 
insured  within  the  limits  of  the  policy  of  United  Pacific? 

Mr.  Stanbury :     That  is  exactly  it. 

The  Court :  So  the  crucial  question  is :  Is  Gilbert  also 
insured  with  Ohio  Casualty? 

Mr.  Stanbury :  Yes,  sir ;  that  is  the  crucial  question 
in  this  case,  because,  as  we  concede  that  up  at  San  Luis 
Obispo,  we  have  a  joint  liability  up  to  twice  the  minor 
policy. 

The  Court:  Under  your  theory  also,  then,  there  are 
two  recoveries  here  as  to  the  full  extent  of  United's 
policy — 

Mr.  Stanbury:  As  to  the  two  main  assureds  that  is 
right. 

The  Court :  Yes.  Of  course,  I  am  assuming  your  con- 
tention with  respect  to  Gilbert. 

Mr.  Stanbury  :     Yes,  sir. 

The  Court :  With  respect  to  the  partnership  of  McKeon 
and  Page  and  with  respect  to  the  Ohio  Casualty,  coverage 
of  the  employer,  you  say?  [74] 

Mr.  Stanbury  :     Yes,  sir. 

The  Court :  And  with  respect  to  United  Pacific's  cov- 
erage of  tlie  employee,  it  is  your  contention  that  there  is 
a  du]^licate  insurance  here,  double  coverage,  a  coverage 
by  both  the  insurance  companies,  United  Pacific  and  Ohio 
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Casualty,  to  the  extent  of  the  maximum  limits  of  United 
Pacific's  policy? 

Mr.  Stanbury:     Yes,  sir. 

The  Court:  What  do  you  say  to  that,  Mr.  Brown? 
I  do  not  care  to  have  you  repeat  what  you  said  with 
respect  to  Gilbert  being  an  additional  assured  of  Ohio 
Casualty's  policy,  unless  you  have  something  further 
to  add. 

Mr.  Brown:  Not  at  the  moment,  I  do  not,  on  that 
point. 

The  Court :  But  with  respect  to  the  route  of  liability 
here. 

Mr.  Brown:  There  is  one  thing  that  concerns  me 
about  it,  your  Honor.  We  are  trying  Gilbert  here  and  I 
am  wondering  if  we  should.  We  have  been  talking  all 
day  about  Gilbert. 

The  Court :  How  can  you  escape  talking  about  Gilbert 
as  long  as  you  concede  that  the  employer  has  a  claim 
against  the  negligent  employee  for  the  damage  which  the 
negligent  employee  causes  ? 

Mr.  Brown :  Here  is  the  reason :  Mr.  Gilbert  is  a 
stranger  to  this  controversy.  Mr.  Gilbert  is  not  in  the 
State  of  California. 

The  Court :     I  do  not  think  that  would  matter.  [75] 

Mr.  Brown:  Well,  I  am  wondering  if  it  does.  I  am 
not  taking  an  affirmative.     That  is  a  question. 

The  Court:  If  you  take  that  position,  that  because  we 
have  no  jurisdiction  over  Gilbert,  then  it  might  end  up 
that  this  court  would  have  no  jurisdiction  to  determine 
this  controversy.  T  am  beginning  to  wonder  whether  the 
court  can  bridge  all  those  gaps. 

Mr.  Brown:     So  am  I,  your  Honor. 

The  Court :     And  give  you  a  decree  here. 

Mr.  Brown:     I  am  wondering  if  we  can  decide  it. 
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I  am  wondering  also  if  the  court  will  not  probably  feel 
that  the  same  result  should  be  reached  that  was  reached 
in  Consolidated  Shippers.  The  same  thing-  was  argued 
there  as  here  today.  The  court  disposed  of  it  there  by 
holding  and  stating  that  we  can't  require  an  injured  man 
to  elect  as  to  which  of  the  one  or  two  or  more  joint  tort 
feasors  he  will  pursue.  No  rule  requires  him  to  do  that. 
We  have  to  take  the  case  as  it  exists.  We  can't  say  to  an 
injured  man,  "You  must  sue  the  employee."  He  may  sue 
the  employee;  he  may  look  to  anyone  legally  responsible 
to  him  for  what  happened. 

The  Court:     That  is  very  true. 

Mr.  Brown :  That  is  the  way  it  was  disposed  of  in  the 
Consolidated  Shippers  case. 

The  Court:  How  does  that  help  you  gentlemen  to 
ultimately  dispose  of  your  controversy?  The  court  could 
rule  today  that.  [76]  so  far  as  the  immediate  controversy 
is  concerned,  both  of  you  should  undertake  a  joint  defense 
of  the  action  in  San  Luis  Obispo  County,  but  that  really 
would  not  settle  anything,  would  it? 

Mr.  Brown:     Wa  are  here  to  have  it  all  settled. 

The  Court :  You  are  not  asking  for  cost  of  attorneys' 
fees  in  that  action? 

Mr.  Brow^n:  No;  we  are  not,  your  Honor.  We  are 
here  to  have  the  entire  controversy  settled. 

The  Court:  Then  must  not  the  court  look  down  the 
road,  so  to  speak,  and  down  the  channel  of  time  and  see 
what  will  ultimately  happen  ? 

Mr.  Brown :  My  answer  to  that  is  just  what  happened 
in  the  Consolidated  Shippers  case.  The  court  there  was 
asked  to  look,  just  like  your  Honor  is  being  asked  to  look 
here  today.  And  I  will  he  most  happy  if  your  Honor 
would  look  at  the  briefs  that  were  written  in  that  to  see 
how  it  was  argued  there,  just  precisely  as  it  is  argued  here. 
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The  Court:     Was  that  the  situation  there? 

Mr.  Stanbury :     No. 

Mr.  Brown:  Harvey  there  stood  in  the  same  place  as 
Gilbert  stands  here. 

The  Court:  What  about  the  carriers,  the  insurance 
carriers?  Where  did  they  stand  with  respect  to  Harvey? 
That  is  the  question,  isn't  it?  [77] 

Mr.  Brown :  They  stood  in  the  same  relative  positions 
almost 

The  Court :  H  the  court  determines  that  Gilbert  is  an 
additional  assured  of  the  Ohio  Casualty's  policy,  then  it 
seems  to  me  that  we  would  arrive  at  this  stage  where,  as 
you  argue  in  effect,  that  both  insurers  have  covered  this 
accident  to  the  extent  of  the  limits  of  their  policies  and 
it  would  be  a  question  of  prorating  the  liability.  But,  is 
not  the  crucial  question:  Was  Gilbert  an  additional 
assured  of  the  Ohio  Casualty's  policy? 

Mr.  Brown:  We  are  borrowing  trouble  that  we  do 
not  need  to  borrow. 

The  Court:     How  can  we  escape  it? 

Mr.  Brown :  We  can  escape  it  by  treating  it  just  as 
the  court  did  in  Consolidated  Shippers  case.  Pacific  Em- 
ployers there  argued  just  as  Ohio  Casualty  is  arguing 
here,  that  whatever  it  paid  on  behalf  of  Harvey  because 
it  had  insured  Consolidated  Shippers,  it  could  recover 
from  Harvey  and,  therefore,  from  Pacific  Indemnity, 
Harvey's  insurer,  and  the  court  rejected  that. 

Mr.  Stanbury :  If  I  may  interrupt  at  that  point,  your 
Honor,  Consolidated  Shippers  did  not  have  this  question 
before  the  court  in  any  way  whatever.  It  was  a  question 
of  two  companies  insuring  the  same  plaintiff',  one  as  an 
additional  assured  under  Harvey's  policy,  one  direct.  It 
is  not  an  [78]  action  for  declaratory  relief  nor  for  sub- 
rogation.    It  is  exactly  as  if  both  assureds  were  with  the 


The  Ohio  Casualty  Insurance  Company,  et  al.     141 

same  company  here,  were  suing  the  company — no;  that  is 
wrong.  It  is  as  if  these  assureds  were  suing  these  com- 
panies and  the  companies,  between  themselves,  without 
any  subrogation  action,  without  any  declaratory  relief 
action  whatever,  were  trying  to  avoid  the  obligation  which 
we  both  admit  having  in  San  Luis  Obispo.  That  is  why 
I  said  in  my  second  brief  their  argument  here  is  exactly 
opposite  from  what  it  is  on  the  other  phase  of  the  same 
problem.  Ohio  could  make  the  same  argument.  We  con- 
tend we  are  joint  up  at  San  Luis  Obispo,  and  that  is  your 
Consolidated  Shippers  case.  The  immediate  liability  up 
there  has  nothing  to  do  with  subrogation  whatsoever;  it 
is  not  involved  in  any  way  whatever.  After  the  court 
gets  through  with  that  Consolidated  Shippers,  the  insur- 
ance company  for  the  employer  could  turn  right  around 
and  sue  that  driver  and  collect  from  his  insurance  com- 
pany. 

The  Court:  There  is  no  limitation,  is  there,  Mr. 
Brown,  except  the  policy  limitation — there  is  no  statutory 
limitation  upon  the  liability  of  Gilbert,  is  there? 

Mr.  Brown:     None  whatsoever. 

The  Court:  So  your  coverage  of  Gilbert  is  to  the  ex- 
tent of  the  limits  of  the  policy? 

Mr.  Brown :     That  is  right. 

The  Court :  Hence  your  coverage  so  far  as  Echols  is 
[79]  concerned  is,  again,  the  limits  of  the  policy. 

Mr.  Brown:  Yes.  We  are  talking  here,  and  at  one 
point  a  matter  of  fact  should  be  corrected  or  stipulated, 
that  we  cover  Gilbert  subject  to  the  limitations  contained 
in  the  policy,  and  one  of  them  being  that  he  has  other 
insurance.  \\'e  have  never  stipulated,  without  qualifica- 
tion, that  we  insured  Gilbert  in  that  policy. 
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The  Court:  No.  I  mean  from  the  facts  we  have 
before  us.  But  the  question  is :  Can  we  today  determine 
its  liabiHty? 

Mr.  Brown:     My  answer  is  yes.    And  may  I  state  why? 

The  Court:     Yes. 

Mr.  Brown :  Why  borrow  any  trouble  and  worry  about 
Mr.  Gilbert?  We  do  not  need  Mr.  Gilbert  in  this  con- 
troversy at  all. 

The  Court :  All  right.  Let  us  try  to  leave  him  out 
and  see  where  we  get. 

Mr.  Brown :     Very  well. 

The  Court:     Where  will  we  be  if  we  leave  him  out? 

Mr.  Stanbury :  May  I  answer  that,  your  Honor  ?  May 
I  answer  that  question? 

The  Court :     Yes. 

Mr.  Stanbury:  If  we  leave  him  out,  here  is  what  is 
going"  to  happen :  We  pay  off  50-50  up  at  San  Luis 
Obispo.  And  I  am  not  merely  repeating  myself;  I  am 
going  further  this  time.  Ohio  sues  Gilbert,  gets  a  judg- 
ment which  is  res  judicata.  We  [80]  then  sue  United 
Pacific.  They  admit  they  insured  him.  We  get  a  judg- 
ment against  them.  If  we  want  to  continue  the  farce, 
United  Pacific  now  sues  McKeon  and  Page.  We  have 
paid  that  amount  out  for  the  man.  Of  course,  McKeon 
and  Page  will  have  the  defense:  Well,  you  insured  the 
man.  Then  if  they  are  stuck,  Ohio  Casualty  says,  "We 
did  not  insure  Gilbert.  We  are  not  going  to  pay  the 
judgment."  The  question  before  that  court,  way  down 
at  the  small  end  of  the  blanket  at  the  end  of  the  line  is 
going  to  be  the  very  question  before  this  court  now :  Does 
Ohio  insure  Gilbert?  That  is  the  alternative,  if  the  par- 
ties are  going  to  stand  on  their  strict  technical  rights  by 
getting  judgments  against  each  other  before  they  do 
anything. 
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The  Court:  If  you  gentlemen  agree  that  that  is  the 
issue  and  that  it  should  be  determined  at  this  time,  I  will 
attempt  to  determine  it.  I  do  not  see  how  you  can  escape 
ultimately  having  to  deal  with  Mr.  Gilbert,  Mr.  Brown. 

Mr.  Stanbury:  I  concede  that  is  the  question  as  far 
as  we  are  concerned. 

Mr.  Brown :  We  are  not  begging  the  issue  at  all.  We 
feel,  for  the  reasons  that  I  gave  your  Honor  before  lunch, 
that  the  statute  says  that  an  owner  is  the  one  named  in 
the  policy,  the  certificate  of  coverage,  and  that  the  Ohio 
Casualty  policy  does  not  limit  the  coverage  to  "automo- 
biles owned  by."     It  says,  "or  operated."  [81] 

The  Court:     Now,  let  us  look  at  that  just  a  moment. 

Mr.  Brown :  We  are  not  afraid  of  the  Gilbert  issue 
and  we  do  not  wish  the  court  to  get  that  idea.  We  are 
certainly  not  afraid  of  the  Gilbert  issue,  but  I  think  we 
are  only  borrowing  trouble. 

The  Court :  "With  respect  to  automobiles  owned  by 
or  registered  in  the  name  of  the  Named  Assured" — 

Mr.  Brown:  That  is  not  the  certificate  of  coverage. 
The  certificate  of  coverage  is — 

The  Court:  You  are  referring  back  to  page  5  of  Ex- 
hibit B? 

Mr.  Brown :  Page  5  of  that  exhibit.  That  is  issued  at 
a  subsequent  time  and  qualifies  anything  to  the  contrary 
in  the  body  of  the  policy. 

Mr.  Stanbury:  I  want  to  be  heard  on  that  if  your 
Honor  cares  to  have  any  discussion  on  it. 

The  Court:  Yes.  I  have  your  point.  But  for  that 
provision  under  "Description  of  Risk"  on  page  5  of  Ex- 
hibit B — just  so  T  will  understand  your  position — but  for 
that,  Mr.  Brown,  would  you  concede  that  the  extended 
coverage  clause,  printed  extended  coverage  clause  of  the 
Ohio  Casualty  policy  is  not  broad  enough  to  cover  Gilbert? 
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Mr.  Brown:  No,  your  Honor;  because  of  the  opera- 
tion of  law.  the  partnership  theory,  the  aggregate  theory 
as  it  exists  in  the  State  of  California.  We  have  an  inter- 
locking of  [82]  partnerships  here,  two  fictitious  names 
are  involved. 

The  Court :     Your  theory,  then,  to  interrupt  you — 

Mr.  Brown:     Yes. 

The  Court:  Your  theory,  then,  would  be  what  you 
argue  in  your  brief,  that  because  of  Page,  because  of  the 
status  of  the  partnership  under  California  law,  that  in 
effect  this  automobile  being  in  the  name  of  Page  is  in  the 
name  of  the  "named  insured"? 

Mr.  Brown :  It  is  owned  by  them  and  operated  by 
them,  and  the  statute  says  that  they  are  the  owner  being 
named  in  the  policy  (383.5).  We  are  certainly  not  trying 
to  avoid  the  Gilbert  issue.  We  are  not  afraid  of  the  Gil- 
bert issue.  We  will  meet  it  head  on  any  time.  But  I 
think  we  are  borrowing  trouble. 

We  have  on  the  blackboard  an  entirely  different  case 
from  the  one  brought  here  before  the  court  and  the  issues 
raised  here  by  stipulation  and  by  the  pleadings. 

The  Court:  What  can  the  court  decide  that  will  be  of 
any  assistance  to  you  unless  the  court  proceeds  to  decide 
what  you  call  the  Gilbert  issue?  Conceding  for  the  mo- 
ment that  the  controversy  that  we  have  been  discussing, 
the  controversy  that  exists  when  a  judgment  is  had  against 
Gilbert,  is  not  before  this  court  at  the  present  time;  it 
has  not  arisen  yet  and  it  involves  supposing.  The  court 
has  no  business  trying  to  decide,  supposing  something, 
under  the  declaratory  [83]  relief  statute,  as  it  can  a  live 
controversy.  The  actual  controversy  is  the  responsibility. 
That  is  the  live  controversy.  Is  that  all  you  want  de- 
cided ? 
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Mr.  Brown :  Yes.  We  want  to  know  who  shall  pay 
Mr.  Echols.     That  is  why  we  are  here. 

The  Court:  I  think  who  should  pay  Mr.  Echols  is  a 
comparatively  easy  matter  right  now,  if  that  is  all  you 
wish. 

Mr.  Stanbury:  We  are  asking  more  than  that,  your 
Honor.  We  are  asking  a  declaration  outright  on  the 
whole  rights  of  these  parties  inter  se,  and  that  is  asked 
for  by  both.  We  have  asked  for  a  declaration  of  our 
rights. 

The  Court:  How  can  I  do  it,  Mr.  Stanbury?  I  have 
to  suppose  that  something  is  going  to  happen  and  then 
another  controversy  arises.  I  will  grant  you  immediately 
the  desirability  of  winding  it  all  up  at  one  time,  but  have 
I  the  authority  to  decide  it? 

Mr.  Stanbury :  I  am  satisfied  your  Honor  has  this 
authority :  You  can't  order  any  money  paid  by  either 
party,  but  you  can  announce  what  our  rights  and  duties 
are,  and  your  Honor  can  adjudicate  who  insures  Gilbert. 
And  the  parties  to  this  action,  assuming  neither  party 
feels  that  both  do,  they  at  least  know  what  basket  their 
eggs  are  in  and  either  abide  by  the  ruling  of  this  court 
or  appeal  and  know  what  their  rights  are,  without  chas- 
ing all  over  Nebraska  and  suing  each  other,  to  come  back 
to  where  we  now  are,  namely:  Who  does  [84]  cover 
Gilbert. 

In  other  words,  your  Honor  can  adjudicate  our  rights 
and  state  what  the  law  would  be,  what  our  obligation 
would  be  as  to  Gilbert,  and  the  party  affected  by  that 
judgment  can  look  at  it  and  decide,  if  they  have  not  re- 
versed it  on  appeal,  assuming  anybody  appealed  it:  Well, 
we  know  where  we  stand  now. 

The  Court :     It  would  be  obiter  dictum. 
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Mr.  Stanbury:  I  am  sure  it  is  not  obiter  dictum,  your 
Honor,  because  we  have  asked  the  court  to  declare,  not 
our  rights  as  to  San  Luis  Obispo,  but  our  rights  under 
the  policy  as  to  each  other. 

The  Court :  The  plaintiff  here  brings  this  suit.  All 
the  plaintiff  is  asking  for  is  a  determination  of  the  present 
controversy. 

Mr.  Stanbury :  Your  Honor,  they  use  very  broad 
language  under  this  paragraph  (b)  at  the  bottom  of  page 
6  and  running  over  to  page  7. 

The  Court:     Of  what? 

Mr.  Stanbury:  Of  the  complaint  in  this  action;  not 
Echols'  complaint,  the  complaint  by  this  plaintiff. 

The  Court:     You  mean  in  the  prayer? 

Mr.  Stanbury:     The  United  Pacific  prayer;  yes.  sir. 

The  Court:     Paragraph  (b)  of  the  prayer? 

Mr.  Stanbury:     Yes,  sir.  [85] 

The  Court :  "That  upon  final  hearing  hereof,  this 
Court  enter  a  declaration  that  said  policy  of  insurance  so 
issued  by  plaintiff'  does  not  apply  to  and  cover  said  acci- 
dent of  January  16,  1946;  but  that  the  policy  of  insur- 
ance issued  by  the  defendant,  the  ohio  casualty  in- 
surance COMPANY,  applies  to  and  covers  said  accident 
to  the  exclusion  of  the  insurance  afforded   by  plaintiff; 

I  am  prepared  to  rule  on  that. 

Mr.  Stanbury:  The  next  part,  the  part  the  court  is 
just  coming  to,  if  I  may  be  so  presumptuous  as  to  state 
how  I  interpret  that  prayer? 

The  Court :     I  wish  you  would. 

Mr.  Stanbury:  It  is  that  the  Court  decree  our  obliga- 
tions at  San  Luis  Obispo  and  declare  our  rights  and  liabili- 
ties with  respect  to  the  accident,  and  a  finding  of  this 
court  as  to  the  insurance  coverage  that  Gilbert  is  squarely 


The  Ohio  Casualty  Insurance  Company,  et  al.     147 

within   that   prayer   and   certainly    within   the   power    of 
this  court. 

The  Court:  Surely  that  stops  the  plaintiff  from  going 
elsewhere  and  claiming  this  court  did  not  have  a  right  to 
decide  that  question, 

Mr.  Stanbury:  I  grant  that,  right  now,  we  have  got 
a  joint  obligation  up  at  San  Luis  Obispo.  But  it  is  to  the 
interests  of  both  parties  to  have  the  other  part  of  the 
plaintiff's  prayer,  in  which  we  join  answered,  that  is,  our 
rights  with  respect  to  the  accident,  as  your  Honor  put  it,, 
and   [86]    that  brings  Gilbert  right  into  the  foreground. 

The  Court:  As  to  the  inclusion  of  the  employee  Gil- 
bert, the  prayer  is  broad  enough  to  declare  and  call  for  the 
responsibility  of  a  judgment  against  Gilbert.  I  suppose 
that  would  call  for  a  determination :  ( 1 )  If  United  Pacific 
is  responsible  for  the  judgment  against  Gilbert,  (2)  Ohio 
Casualty  responsible  for  the  judgment  against  Gilbert? 
The  determination  of  that  would  determine  the  extent  of 
the  coverage  of  both  policies,  would  it  not? 

Mr.  Stanbury:     Yes,  your  Honor. 

The  Court:  Do  you  feel  that  the  court  has  jurisdic- 
tion under  the  issues  tendered  here  to  make  that  determina- 
tion? 

Mr.  Brown:  We  feel  that  the  court  has  power.  The 
declaratory  judgment  act  is  broad,  and  we  certainly  do 
not  wish  to  urge  the  court  that  the  court  does  not  have 
the  power. 

Our  position  is  this:  We  are  not  begging  the  issue, 
but  we  feel  that  it  is  not  necessary  to  keep  trying  Mr. 
Gilbert. 

The  Court :  The  only  way  I  could  determine  that 
coverage  or  could  have  controversy  determine  the  cover- 
age as  affecting  the  judgment  against  Gilbert,  as  I  see  it, 
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would  be  to  assume  that  Gilbert  is  sued  in  this  San  Luis 
Obispo  action,  which  he  is.  and  shut  my  eyes  to  what 
has  been  said  about  his  disappearance,  and  assume  that, 
since  it  has  been  stipulated  that  his  negligence  was  the 
proximate  cause  of  plaintiffs'  injuries  in  that  accident, 
that  a  judgment  will  be  rendered  [87]  against  him,  and 
then  decide  the  question  of  who  is  liable  under  these 
policies  to  respond  for  that  judgment. 

Mr.  Brown:  It  is  stipulated  that  Mr.  Gilbert  has  not 
been  served  in  the  State  court  action,  therefore,  the  State 
court  is  without  authority  to  enter  a  judgment  of  any  kind 
against  or  for  Mr.  Gilbert. 

The  Court :  Do  you  wish  me  to  decide  the  controversy 
under  that  assumption  ? 

Mr.  Brown:     Yes. 

The  Court :  The  prayer  of  your  complaint  is  other- 
wise, isn't  it? 

Mr.  Brown:  We  are  here  to  have  the  entire  con- 
troversy decided.  My  point  is  that  we  are  trying — this 
can  be  compared  somewhat  to  a  man  being  on  trial  on  a 
murder  charge  where  the  prosecuting  witness  winds  up 
being  tried.  We  are  not  here  to  determine  Mr.  Gilbert's 
rights,  because  he  has  never  been  served.  Mr.  Echols  is 
the  injured  man.  The  two  companies  here  are  the  ones 
being  called  on  to  pay  him.  If  we  keep  talking  about 
Gilbert,  we  are  bringing  into  this  controversy  a  question 
that  we  do  not  have. 

The  Court:  If  you  follow  the  prayers  of  both  the 
complaint  and  the  answer,  there  is  a  controversy,  because 
both  of  them  seem  to  assume  that  judgment  is  to  be  ren- 
dered in  this  action  in  San  Luis  Obispo  County  against 
not  only  McKeon  and  Page  but  against  Gilbert.   |88] 

Mr.  Brown:  At  the  time  that  was  prepared,  if  the 
court  will  permit  me  to  say,  we  did  not  know  whether  or 


The  Ohio  Casualty  Insurance  Company,  et  al.     149 

not  Mr.  Gilbert  had  been  served.  It  was  only  until  re- 
cently that  we  found  he  had  left  the  state,  and  when  we 
checked  the  service  here  the  Marshal's  return  stated  that 
he  had  left  the  state. 

The  Court :  Let  us  do  it  this  way,  Mr.  Brown :  Where 
anyone  questions  the  breadth  of  the  controversy  in  a 
declaratory  relief  action  I  am  inclined  to  confine  it.  If 
you  wish  to  confine  it  to  the  complaint  in  this  action,  if  you 
wish  to  confine  it  to  the  supposition  that  merely  a  judg- 
ment is  rendered  against  McKeon  and  Page  in  the  San 
Luis  Obispo  County  Superior  Court,  I  will  be  inclined 
to  so  limit  it.  But  that  will  not  decide  the  real  con- 
troversy between  the  two  insurance  companies  here,  will  it  ? 

Let  us  take  the  afternoon  recess  now  and  you  might 
think  that  over.  I  do  not  want  to  borrow  any  trouble  to 
reach  out  and  to  make  adjudications  that  I  do  not  have 
to  make,  and  particularly  over  the  objection  of  the  plain- 
tifif  who  is  seeking  declaratory  relief  here. 

We  will  take  the  afternoon  recess  of  five  minutes. 

(Short  recess.) 

The  Court :     Well.  Mr.  Brown? 

Mr.  Brown:  We  have  no  objection,  your  Honor,  to 
the  court  deciding  all  the  questions  that  the  court  feels 
should  be  decided  in  this  case.  We  brought  the  action  and 
we  do  not  |89]  wish  to  narrow  the  issues.  My  point 
was  perhaps  more  of  argument  rather  than  a  statement 
of  a  desire  for  the  issues  to  be  narrowed. 

Mr.  Stanbury :  Your  Honor,  I  have  not  been  heard 
on  Gilbert  orally  here  and  I  do  not  want  to  waive  it  if 
your  Honor  cares  to  hear  about  it. 

The  Court:  I  want  very  much  to  hear  what  you  have 
to  say  about  it.  If  there  is  anything  in  addition  to  what 
has  already  Ijeen  stated  in  the  briefs,  I  would  like  to 
hear  it. 
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Mr.  Stanbury :  I  have  this  to  say,  your  Honor :  The 
court  says  I  should  not  repeat  anything  that  is  in  the 
briefs. 

The  Court :     I  do  not  wish  to  Hmit  you. 

Mr.  Stanbury:     No.     I  have  this  to  say: — 

The  Court:  My  present  incHnation,  I  will  tell  you 
frankly,  is  that  Gilbert  is  covered  by  your  policy. 

Mr.  Stanbury:  On  what  theory,  your  Honor,  and  I 
will  direct  myself  to  that? 

The  Court:  Well,  upon  this  theory:  He  is  an  em- 
ployee of  a  partnership  composed  of  a  man  named  Page 
in  whose  name,  but  as  an  indi\idual,  the  vehicle  happened 
to  be  registered,  and  the  partnership  could  only  operate 
the  vehicle  through  employees.  I  do  not  suppose  it  is 
contemplated  that  the  partners  would  be  the  only  ones 
who  would  drive  it? 

Mr.  Stanbury:     No,  sir. 

The  Court:  Being  an  employee  of  a  partnership  in 
whose  [90]  name  the  vehicle  was  registered,  it  seems  to 
me,  should  bring  it  within  the  coverage  of  the  policy,  lay- 
ing aside  the  declaration  of  the  company  as  to  exemption 
from  coverage  of  Page's  liability  outside  the  activities  of 
the  partnership. 

Mr.  Stanbury:     Laying  that  aside? 
The  Court:     Yes. 

Mr.  Stanbury :  The  court  does  not  care  for  me  to  dis- 
cuss that  part  ? 

The  Court:  I  have  laid  it  aside  in  my  determination, 
upon  the  ground  that  that  was  a  warranty  addressed  to 
an  individual  and  was  not  a  part  of  the  policy  as  origi- 
nally issued  and  is  not  intended  to  modify  or  amend  the 
policy. 
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Mr.  Stanbury :  Your  Honor,  the  important  thing  to 
bear  in  mind  here  is  the  fact  that,  although  an  insurer 
insures  its  named  assured  for  everything  that  it  does,  it 
does  not  have  to  insure  the  driver.  In  fact  that  is  not 
an  uncommon  type  of  poHcy,  to  insure  my  liabiHty  every- 
where, but  not  individually  for  people  driving  my  cars. 
Is  your  Honor  aware  of  that  type  of  insurance  policy? 

The  Court:     Yes. 

Mr.  Stanbury:  All  right.  In  other  words,  the  mere 
fact  that  a  man  is  driving  an  assured's  vehicle  and  the 
insurer  insures  that  named  assured,  the  employer,  is  in  no 
way  any  reason  for  supposing  that  the  policy  insures  the 
driver  as  well.  And  that  question  can  be  answered  only 
by  [91]  looking  to  the  terms  of  the  policy,  and  when  the 
terms  are  clear  and  unambiguous  they  are,  of  course,  to  be 
followed.  And  the  language  of  the  Ohio  policy,  in  order 
to  determine  whether  we  insured  Gilbert  or  not,  we  have 
to  look  at  the  definition  of  "additional  assureds."  We 
can't  find  that  he  is  an  assured  of  this  policy  merely 
because  we  insure  his  employer  and  have  to  answer  for 
him. 

The  Court :     Oh,  no,  no. 

Mr.  Stanbury :  When  he  is  on  duty.  You  see,  the 
difference  would  be  this:  That  if  he  is  an  additional 
assured,  we  have  to  pay  for  him  when  he  is  joy-riding; 
but  if  we  are  calculating  a  policy  and  a  premium  on  what 
his  employer  is  liable  for,  then  we  do  not  cover  him  at 
all.  And  it  is  a  big  practical  dift'erence;  it  is  not  a 
technicality. 

If  this  man  took  a  car  without  any  permission  whatever, 
if  he  ran  away  as  that  bus  driver  did  and  took  a  trip  to 
Miami,  Florida  with  the  company's  bus,  if  that  driver 
were  an  additional  assured  in  that  policy  and  he  had  an 
accident   at   Atlanta,    Georgia,    the   company    would    pay, 
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whereas  they  would  not  ha^e  to  pay  if  they  merely  insured 
the  bus  company,  because  the  man  is  not  on  duty  and 
does  not  even  have  permission  to  make  the  trip. 

So  it  is  a  very  important  thing-.  It  is  not  merely  a  case 
of  saying  that,  because  we  insure  the  employer,  we  must 
insure  the  employee.  But  the  question  is:  Did  we  ever 
[92]  embrace  this  man  as  an  additional  assured  under  the 
policy?  And  we  have  to  look  to  the  definition  of  "addi- 
tional assureds'"  here  which  is  covered  in  our  stipulation. 

We  will  find  the  page  of  our  stipulation  in  which  that 
is  quoted.  Yes :  at  page  4  of  the  stipulation,  your  Honor. 
My  copy  is  underlined.     It  is  paragraph  6(b): 

"That  the  policy  issued  by  the  Ohio  Casualty  In- 
surance Company  provides  coverage,  in  addition  to 
the  named  insureds  to,  inter  alios,  'with  respect  to 
automobiles  owned  by  or  registered  in  the  name  of  the 
Named  Assured  *  *  *  any  person  while  using 
the  automobile  and  any  person  or  organization  legally 
responsible  for  the  use  thereof  provided  the  actual 
use  is  with  the  permission  of  the  Named  Assured.'  " 

That  is  the  only  provision  in  this  policy  that  can  make 
Gilbert  an  assured. 

The  Court :     That  is  the  provision  I  have  in  mind. 

Mr.  Stanbury :     Yes,  sir. 

The  Court:  I  was  reading  it  from  the  policy,  the  full 
provision,  the  first  paragraph  of  the  "Automobile  Ex- 
tended Coverage"  provision. 

Mr.  Stanbury:  Yes.  sir.  So  that  if  this  man  Gilbert 
is  an  assured  of  Ohio  Casualty  as  distinguished  from  his 
employer,  he  must  have  been  driving  an  automobile  owned 
by  or  registered  in  the  name  of  the  named  assured.  That 
IS  the  [93 J  whole  horizon  of  the  definition. 
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The  Court;  All  right.  What  does  that  mean  within 
the  meaning  of  the  policy  ? 

Mr.  Stanbury:  That  is  right,  your  Honor.  When  we 
turn  to  that  we  know  immediately  by  stipulation  that  it 
is  not  a  vehicle  registered  in  the  name  of  the  named 
assured.  We  have  a  stipulation  that  the  car  was  owned 
by  United's  assured.  So  now  the  only  question  remaining 
is  whether  this  was  an  automobile  owned  by  the  named 
assured,  which  is  McKeon  and  Page.  If  it  were  not  for 
the— 

The  Court:     May  I  interrupt  you  there? 

Mr.  Stanbury :     Yes,  your  Honor. 

The  Court :  Would  you  say  that  McKeon  was  a  named 
assured  of  this  policy? 

Mr.  Stanbury :     Yes,  sir. 

The  Court :  Would  you  say  that  Page  was  a  named 
assured  of  this  policy? 

Mr.  Stanbury:  Yes,  sir;  as  "McKeon  and  Page"  only, 
however.  If  your  Honor  will  notice  that  the  endorse- 
ment— our  stipulation,  page  3,  paragraph  4  (b) — does 
your  Honor  have  it  before  you? 

The  Court:     Yes. 

Mr.  Stanbury :  The  Supreme  Court  has  held  in  two 
cases — your  Honor  is  familiar  with  National  Auto  v. 
Industrial  Accident,  11  Cal.  (2d) — very  specifically  that, 
although  [94]  there  is  no  such  thing  as  a  partnership 
entity  for  insurance  purposes,  it  may  be  created  by  contract 
of  the  parties,  and  in  those  cases  the  clause — well,  I  would 
like  to  get  the  very  language  of  the  policy.  This  is  not 
our  policy.  Our  policy  goes  much  further.  But  in  the 
National  Auto  v.  I.  A.  C.  in  11  Cal.  (2d}  689,  the  clause 
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which  was  held  effective  in  creating  a  partnership  entity 

for  insurance  purposes  was  this  one  : 

"If  the  policy  is  issued  to  an  individual,  it  shall 
cover  only  his  liability  as  an  individual  employer  and 
not  any  liability  as  a  member  of  a  co-partnership  or 
any  other  organization." 

And  the  Supreme  Court  held  that  the  parties  had  a 
perfect  right  to  make  that  distinction.  The  Supreme 
Court  cited  the  California  cases,  that  there  is  no  partner- 
ship entity  in  California,  and  therefore  that  a  policy  issued 
to  any  individual  covered  him  as  a  partner,  the  very  argu- 
ment made  by  United  here,  and  held  those  cases  and  those 
rules  have  no  application  in  an  insurance  policy  where  the 
parties  contract  to  separate  them. 

If  the  parties  did  not  have  a  right  to  do  that,  consider 
where  we  would  be.  First,  consider  the  situation  of  the 
man  with  a  variety  of  business  enterprises  such  as  Page. 
Page  went  to  one  company  and  said,  expressly,  insure  me 
doing  business  as  this  and  doing  business  as  that  and  the 
[95]  other  thing  and  he  got  a  premium  on  that  basis. 

Now,  he  has  another  activity  where  he  operated  a  lot 
of  vehicles,  different  places  of  business,  and  he  has  got  a 
home,  and  this  is  a  comprehensive  policy.  He  has  got 
obligations  there  and  he  has  got  private  cars.  He  goes 
to  another  insurer,  the  United,  and  he  says,  "Insure  me 
as  an  individual  and  insure  my  business  here  and  my  busi- 
ness there." 

Now,  if  it  were  not  for  the  ruling  of  the  court  in  these 
cases  in  11  Cal.  (2d)  that  parties  had  a  right  to  do  that, 
no  insurance  company  could  write  an  individual  liability 
policy  on  a  man  with  many  activities,  without  covering  him 
in  all  his  activities.  It  could  not  insure  William  Wrigley 
without  incurring  liability  for  any  business  that  Wrigley 
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operates,  even  if  they  expressly  say,  "We  are  insuring  you 
only  as  an  individual  and  not  in  connection  with  your 
businesses." 

So  the  question  here  is  whether  or  not  the  Ohio  policy 
distinguishes  between  Page  here  and  Page  there,  and  I 
submit  that  more  careful  language  could  not  be  devised 
by  us  here,  now,  with  this  case  in  mind. 

The  Court:  This  policy  is  not  tailored  to  Page's  situa- 
tion.   That  is  a  printed  clause,  isn't  it? 

Mr.  Stanbury:  No,  sir.  In  the  National  Auto  case  it 
was  printed.  It  just  automatically  appears  there.  In  ours 
it  is  typed.  Ours  is  tailored  to  Mr.  Page,  your  Honor. 
[96] 

The  Court:     Where  is  it  typed? 

Mr.  Stanbury :  The  pages  on  my  exhibits  are  not 
numbered.  I  have  one  now  that  is  numbered,  and  your 
Honor  will  find  it  on  page  A-2  or  page  9,  isn't  it?  Page 
9  of  Exhibit  B,  and  it  was  absolutely  tailored  expressly 
for  this  assured,  typewritten,  and  reads  this  way,  if  your 
Honor  has  it  before  you. 

The  Court:  I  have  a  printed  policy  here,  Exhibit  B. 
It  is  Exhibit  B  and  it  runs  pages  1,  2,  3,  4,  5  to  11. 

Mr.  Stanbury :  Page  9  is  the  one.  Mr.  Somers  is  hold- 
ing a  facsimile  of  it. 

The  Court:     Page  9? 

Mr.  Stanbury:  Yes,  sir.  If  it  is  left  out  of  the 
court's  copy,  why,  that  is  by  inadvertence. 

The  Court :     Yes ;  I  have  it,  page  9. 

Mr.  Stanbury:     All  right,  sir.     To  read  that  aloud: 

"It  is  agreed  that  the  coverage  provided  under  the 

policy  to  which  this  endorsement  is  attached  shall  not 

apply  to  the  liability  of  G.  B.   Page,  a  partner   for 

his  personal  non-business  exposure  or  activities;  or 
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his  liability  in  connection  with  other  business  activi- 
ties as  an  individual,  a  member  of  other  partnerships, 
a  receiver,  a  director,  or  an  executive  officer  of  a 
corporation." 

Very  pointed  language.  [97] 

The  Court:  But  this  automobile  was  being  used  in 
this  particular  business,  was  it  not,  or  this  truck? 

Mr.  Stanbury :     That  is  right. 

The  Court :  The  question  is  whether  it  is  owned  by  the 
partnership  within  the  meaning  of  the  policy,  isn't  it? 

Mr.  Stanbury:  That  is  right.  Now,  your  Honor,  if 
this  clause  does  not  modify  the  "additional  assured"  clause 
originally,  consider  for  a  moment  what  is  going  to  hap- 
pen. 

Can  we  start  out  on  solid  ground  with  this  premise 
that,  on  the  basis  of  the  Supreme  Court  decisions  of  this 
state,  parties  have  a  right  to  insure  Page  as  dba  Pacific 
and  exclude  him  as  an  individual,  or  doing  business  as 
Mission?  That  is  absolutely  a  legal  right  we  have,  as  we 
made  this  contract  under  the  California  laws.  Now,  if 
this  modification  does  not  apply  to  the  whole  policy,  then 
we  would  have  this  anomalous  situation : — 

The  Court:  I  would  not  question  but  what  it  would 
apply  to  the  entire  policy;  but  I  would  question  whether 
it  has  the  effect  of  changing  this  printed  provision  as  ap- 
plied to  the  situation  in  the  case  at  bar..  We  have  to  con- 
strue this  language  in  connection  with  all  the  printed  and 
typewritten  language  of  the  policy,  do  we  not? 

Mr.  Stanbury:     Yes.  sir. 

The  Court:  And  what  is  the  purpose  of  the  "extended 
coverage"  clause?  The  gist  of  the  extended  coverage 
clause  [98]  is,  isn't  it,  that  the  use  is  with  the  actual  per- 
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mission  of  the  named  assured?  That  is  the  thing  that 
the  insurance  company  is  interested  in,  isn't  it;  and  that 
is  the  thing  that  would  limit  the  liability,  would  preclude 
liability  from  the  joy-ride  in  the  case  you  mentioned, 
would  it  not? 

Mr.  Stanbury:  Well,  no,  it  would  not;  because  that 
is  the  very  point  I  am  going  to  make.  We  would  be  then 
in  the  anomalous  position,  which  certainly  neither  Page 
nor  we  intended,  of  insuring  the  criminal  joy-rider,  al- 
though we  expressly  exclude  Page. 

The  Court:  I  do  not  quite  follow  you  there  under  this 
clause.     T  recall  in  the  United  Pacific  policy — 

Mr.  Stanbury:  They  do  not  have  that  limitation. 
And  I  am  not  making  any  point — 

The  Court:  "Definitions"  in  Exhibit  A,  page  2, 
United  Pacific  policy,  definition  of  "insured,"  subdivision 
(4)  says:  "any  person  while  using  an  owned  automo- 
bile or  a  hired  automobile,  and  any  person  or  organiza- 
tion legally  responsible  for  the  use  thereof,  provided  ac- 
tual use  is  with  the  permission  of  the  named  insured,  *  *  *" 

Mr.  Stanbury:  They  go  further,  you  see.  They  say 
"additional  assureds  are  people  driving  hired  automobiles." 

The  Court:     "Owned  or  hired." 

Mr.   Stanbury:     "Owned  or  hired."     We  do  not. 

The  Court:     You  say  "owned  or  registered."   [99] 

Mr.  Stanbury:     That  is  right. 

Consider  for  a  moment  where  we  will  be — and  I  ask 
your  Honor  to  carefully  consider  this  because  it  is  a  vital 
point — consider  where  we  will  be  if  this  page  9.  special 
policy  endorsement,  does  not  modify,  does  not  apply  to  the 
additional  assured  definition  as  well  as  to  the  rest  of  the 
policy. 
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The  Court:  Oh,  it  appHes  to  the  entire  policy  but  I 
do  not  see  where  it  Hmits.  It  seems  to  me  the  question 
is:     Was  this  an  automobile  owned  by  a  named  assured? 

Mr.   Stanbury:     That  is  right. 

The  Court:     Within  the  meaning  of  the  policy. 

Mr.  Stanbury:     That  is  right. 

The  Court:     Is  not  that  the  question? 

Mr.  Stanbury:     That  is  correct. 

The  Court:  I  do  not  see  where  this  endorsement  over 
here  has  anything  particularly  to  do  with  it. 

Mr.  Stanbury:  Well,  it  has  this  to  do  with  it:  The 
endorsement  says  we  are  not  taking  coverage  for  Page  in 
any  but  his  specific  activities. 

The  Court:  That  is  true,  but  this  activity  we  are 
dealing  with  here  was  certainly  an  activity  contemplated 
by  the  policy,  because  this  man  was  on  the  business  of 
this  partnership  of  McKeon  and  Page,  was  he  not? 

Mr.  Stanbury:     Yes.  [100] 

The  Court:  And  he  was  using  the  automobile  or  truck 
with  the  express  permission  of  McKeon  and  Page.  Now, 
the  question  is:  Did  the  policy  intend  to  exclude  or,  to 
put  it  another  way,  did  the  policy  intend  to  cover  this  ad- 
ditional assured,  an  employee  of  the  partnership,  driving 
the  truck  which  was  devoted  to  the  business  of  the  part- 
nership and  happened  to  be  owned  or  registered  in  the 
name  of  one  of  the  partners  instead  of  the  partnership. 

Mr.  Stanbury:  Well,  your  Honor,  it  cannot  be,  with- 
out the  most  absurd  results.  I  will  come  to  those  results 
in  just  a  moment. 

First  of  all,  we  start  out  this  premise:  You  can  con- 
tract a  partnership  entity;  no  question  about  that.  Our 
policy  describes  Page  doing  business  in  two  different  ac- 
tivities.    If  we  stop  there,  we  would  run  afoul  of  the  rule 
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that  you  can't  split  an  individual  up,  the  rule  of  the  cases 
that  counsel  relies  on  for  the  United  Pacific,  if  there  is 
no  partnership  entity,  but  you  can  contract. 

Now,  we  go  further  and  we  say  that  we  are  insuring 
Page.  We  are  not  insuring  Page  as  the  owner  of  this 
automobile.  We  have  said  it  very  plainly.  We  are  not 
insuring  Page  in  his  personal  non-business  exposures  or 
his  liability  in  connection  with  other  business  activities 
as  an  individual. 

We  have  carefully  made  it  plain  that  our  named  as- 
sured is — who? — Page  doing  business  as  Pacific  Laundry 
and  Dry  Cleaners.  You  could  not  use  any  more  careful 
language.  [101] 

The  Court:  This  liability  is  sought  to  be  imposed 
upon  Page  in  his  capacity  as  a  partner  with  McKeon  in 
that  business. 

Mr.  Stanbury:  And  we  cover  him;  we  cover  him  ad- 
mittedly. 

The  Court:  But  this  endorsement  says  that  the  cov- 
erage shall  not  apply  to  the  liability  of  Page — does  not 
stop  there — "a  partner,"  "Page,  as  a  partner" — Page,  a 
partner  of  the  partnership,  I  suppose.  For  what?  "For 
his  personal  non-business  exposures  or  activities;"  this  is 
not  one  of  those? 

Mr.  Stanbury:     Yes;  it  is,  your  Honor. 
The  Court:     Is  this  a  personal  non-business  exposure. 
Mr.  Stanbury:     No.     Pardon  me.     The  next  clause  is 
the  one. 

The  Court :  "or  his  liability  in  connection  with  other 
business  activities  as  an  individual,  a  member  of  other 
partnerships,  a  receiver,  a  director,  or  an  executive  officer 
of  a  corporation." 
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There  is  a  possibility  that  he  might  be  excluded  by  the 
provision  "or  his  liability  in  connection  with  other  busi- 
ness activities  as  an  individual."  That  would  be  the  only 
possibility. 

Mr.  Stanbury:  That  is  it,  your  Honor;  that  is  pre- 
cisely it.  [102] 

The  Court:  What  are  his  "other  business  activities" 
that  are  involved  here,  the  ownership  of  this  truck? 

Mr.  Stanbury:  Yes,  sir;  his  ownership  of  this  truck. 
Look  what  this  policy  says.  It  says  that  the  coverage 
shall  extend  to  persons  driving  any  car  owned  or  regis- 
tered to  the  assured. 

The  Court:  If  that  were  typed  in  the  policy,  but  that 
is  part  of  your  printed  form.  It  has  the  same  relative 
application  as  the  definitions  under  the  United  Pacific 
form,  doesn't  it? 

Mr.  Stanbury:     Yes,  sir.     But  the  typing — 

The  Court:  It  is  a  familiar  provision  in  all  automo- 
bile policies,  is  it  not,  in  one  form  or  another? 

Mr.  Stanbury:  That  is  right.  And  we  have  gone 
ahead  and  hammered  it  down  with  typewriting.  In  other 
words,  to  show  what  we  mean  with  his  truck  we  have 
hammered  it  home  with  typewriting. 

And  let  us  just  take  the  policy.  We  say  additional 
assureds  are  persons  driving  any  car  owned  or  registered 
to  the  assured.  Let  us  look  over  to  the  assured  Page. 
We  find  Page  doing  business  as  in  three  capacities,  and 
nothing  else.  If  we  stop  right  there,  this  car  is  not  owned 
or  registered  to  an  assured  as  named.  But  at  that  point 
it  would  be  argued  that  we  encounter  the  rule  in  this 
state  that  there  is  no  partnership  entity,  which  would  be 
ridiculous  between  two  [103]  insurers  when  the  other  in- 
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surer,  who  is  a  party  to  this  case,  is  the  recipient  of  a 
premium  collected  for  other  risks  that  they  claim  we  took. 

In  other  words,  we  say  here  is  a  man  with  six  personal- 
ities, he  comes  to  us  for  insurance  and  we  insure  him  for 
one,  two,  and  three,  and  we  call  him  by  those  three  aliases ; 
he  goes  over  to  our  opponent,  who  is  making  this  argu- 
ment against  us,  in  his  fourth,  fifth  and  sixth  aliases.  He 
says,  "You  insure  me."  They  take  a  premium  for  that 
after  taking  out  a  certificate  of  what  they  are  insuring 
and  they  collect  them ;  and  then  they  come  around  and 
say,  "Look  here,  although  we  took  him  as  fourth,  fifth 
and  sixth  and  have  been  paid,  you  took  him  as  one,  two 
and  three.  We  maintain  you  also  took  him  as  four,  five 
and  six." 

If  we  stop  there,  your  Honor,  we  have  an  anomalous 
situation  and  a  ridiculous  situation  when  the  argument 
comes,  not  from  the  injured  party,  but  from  the  insurer 
and  premium  collector  from  the  other  half  of  this  split 
personality. 

But  we  go  further;  we  bring  ourselves  right  within 
this  Supreme  Court  case  by  in  efifect  typing  on  the  policy 
typing  on  it  showing  we  have  thought  about  it,  showing 
that  the  certificate  contemplated  the  risk,  just  as  Page 
did.  Page  went  to  see  the  other  company  to  get  his  other 
insurance.  This  is  no  technicality.  The  man  deliberately 
did  it. 

The  Court :  Didn't  your  company,  the  Ohio  Casualty, 
[104]  insure  the  risk,  the  motor  vehicle  risks  of  this 
business  of  McKeon  and  Page? 

Mr.  Stanbury:     Positively.     We  owe  it  to  them. 

The  Court :  Was  not  the  operation  of  this  truck  by 
this  man  Gilbert  one  of  the  business  undertakings  of  that 
partnership  ? 
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Mr.  Stanbury:  Why,  absolutely,  your  Honor.  But 
suppose  Page  and  McKeon  were  dead  and  someone  was 
suing-  Gilbert.  That  is  what  I  am  now  talking  about. 
Our  partners  are  dead.  They  are  now  suing  Gilbert. 
They  have  got  to  show  that  Gilbert  is  an  assured  under 
this  policy. 

And  what  do  they  have  to  do?  They  have  to  go  and 
show  that  the  car  was  owned  or  registered  to  the  assured 
under  this  policy,  and  it  is  a  policy  that  we  have  an  ab- 
solute right,  as  the  assured  asked  us,  to  split  his  person- 
ality. 

The  Court:  There  is  no  question  about  it.  But  the 
assured  is  named  as  "R.  H.  McKeon  and  G.  B.  Page  dba 
Pacific  Laundry  and  Dry  Cleaners,"  and  the  question  I 
have  to  decide  is  this :  Is  this  an  automobile  owned  by 
or  registered  in  the  name  of  the  named  assured  within  the 
meaning  of  that  policy. 

Mr.  Stanbury:  Within  the  meaning  of  the  policy. 
There  is  the  nub  of  it  absolutely. 

The  Court:  It  might  be  a  little  different  problem  to 
my  mind  if  the  assured  had  been  named  as  Pacific  Laun- 
dry and  [105]  Dry  Cleaners,  a  partnership  composed  of 
R.  H.  McKeon  and  D.  B.  Page. 

Mr.  Stanbury:  Your  Honor,  it  is  the  same  thing 
exactly. 

The  Court:  Legally,  yes;  but  it  is  a  question  of  what 
was  intended,  and  the  construction  must  be  against  your 
company,  must  it  not? 

Mr.   Stanbury:     That  is  right. 

The  Court:     Isn't  that  the  rule? 

Mr.  Stanbury:  That  is  the  rule.  But,  your  Honor 
says,   there  might  be  less   question   in  your  mind  as   to 
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what  was  intended.  This  page  is  as  clear  as  any  lawyer 
could  write  it.     It  is  just  as  plain  as  can  be  written. 

The  Court :  Now,  Mr.  Stanbury,  they  could  have 
said :  If  this  company  hires  any  automobiles,  uses  any 
automobiles  other  than  those  standing  in  the  name  or 
owned  by,  we  do  not  insure  those. 

Let  us  stop  and  analyze  these  policies  here.  Here  is  a 
partnership  and,  as  you  say,  here  is  a  particular  activity, 
seeking  insurance.  If  this  truck  had  been  owned  by  Page 
and  it  just  happened  that  the  motor  vehicle  certificate  was 
issued  in  the  name  of  this  cleaning  company.  Mission 
Laundry  and  Dry  Cleaners,  there  would  not  be  any  ques- 
tion in  your  mind,  would  there?  You  would  not  have 
anything  to  say? 

Mr.  Stanbury:  You  mean  if  it  was  in  the  name  of 
our  assured  Pacific  Laundry?  [106] 

The  Court :  Suppose  that  out  of  a  matter  of  business 
pride,  when  they  painted  the  name  on  this  truck  of  this 
Mission  Laundry  and  Dry  Cleaners,  Page  had  said,  "Well, 
since  the  company  is  using  it,  we  will  make  the  company 
registered  owner  and  I  will  be  the  legal  owner,"  you  would 
not  have  a  word  to  say,  would  you? 

Mr.  Stanbury:     No. 

The  Court:  Why?  The  partnership  bought  this  car 
and  covered  the  motor  vehicle  liability  of  this  partnership. 

Mr.   Stanbury :     Correct. 

The  Court:  And  your  company  issued  this  policy  and 
limited  it  to  the  business  activities  of  this  partnership. 

Mr.    Stanbury:     That   is   right. 

The  Court :  Now  the  question  is.  turning  the  prob- 
lem around  the  other  way,  can  we  say  that  your  company 
intended  not  to  assume  any  risk  of  any  automobile  which 
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did  not  happen  to  be  registered  in  the  name  of  the  part- 
nership ? 

Mr.  Stanbury:     Oh.  no,  your  Honor. 

The  Court:     Well,  isn't  that  what  your  argument  is? 

Mr.  Stanbury:  No,  sir.  I  must  take  great  pains.  I 
had  suspected  that  I  had  not  made  myself  clear.  Your 
Honor  does  not  understand  my  point  at  all.  I  must  make 
it  clear. 

We  do  insure  McKeon  and  Page  for  every  horse,  au- 
tomobile, bicycle  and  motorcycle  or  wagon  they  have, 
everything.     We  insure  those  men.   [107] 

The  Court:     Wait  just  a  minute,  though. 

Mr.  Stanbury:     Yes. 

The  Court:  They  have  10  trucks  and  Saturday  morn- 
ing they  get  some  extra  calls  for  Monday,  and  they  say 
to  Gilbert,  "Gilbert,  you  have  an  old  station  wagon, 
haven't  you?"  Gilbert  says,  "Yes."  "Well,  bring  her 
down  Monday.  We  have  got  to  put  that  on  a  run  Mon- 
day morning  because  so  and  so  has  some  extra  work  for 
us." 

Gilbert  brings  it  down.  It  is  registered  in  his  name. 
Was  it  your  intention  that  you  not  cover  that  in  the 
policy  ? 

Mr.  Stanbury:     Sure,  we  cover  that,  your  Honor. 

The  Court:  The  automobile  is  not  registered  in  the 
name  of  the  named  insured. 

Mr.  Stanbury:  It  does  not  have  to  be.  We  insure 
McKeon  and  Page.  If  they  went  out  and  got  500  trucks, 
we  would  find  it  out  on  our  next  survey  and  say,  "Look 
here,  your  premium  is  going  to  be  so  much."  We  insure 
McKeon  and  Page  in  any  illustration  your  Honor  can 
think  of.     But  that  is  not  the  point.     The  Point  is:     Do 
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we  insure  Gilbert?    And  the  answer  to  that  is  unescapable 
if  I  make  myself  clear. 

The  Court:  Yes.  Now,  Gilbert,  on  Saturday  noon, 
was  driving-  a  truck  owned  by  Page,  registered  with  the 
vehicle  department  in  the  name  of  Mission  Cleaners  who 
are  insured;  to  accommodate  his  employer  he  brings  down 
his  own  station  wagon.     He  is  not  insured?   [108] 

Mr.  Stanbury:  He  is  not  insured,  no,  sir;  except 
under  his  own  policy.  It  is  precisely  the  same  situation 
that  this  country  is  full  of  and,  I  guess,  England.  I 
don't  know  anything  about  the  continent,  but  policies  are 
written  that  way. 

The   Court:     Yes;   I  understand. 

Mr.  Stanbury:  Without  any  additional  assured  clauses 
whatsoever. 

The  Court:  And  that  would  be  a  situation,  a  hard- 
ship, yes.  But  you  would  have  to  do  violence  to  the  lan- 
guage of  the  policy,  so  the  policy  could  not  be  construed 
without  doing-  violence  to  the  language  to  cover  that  situa- 
tion so  as  to  insure  Gilbert,  could  it?  But  here  we  have 
a  situation  where  the  vehicle  is  used  by  the  partnership, 
in  the  business  of  the  partnership,  and  is  registered  in  the 
name  of  one  of  the  partners  who  is  named  as  one  of  the 
assured  in  the  policy,  who  is  a  named  assured  in  the  policy, 
and  that  truck  is  devoted  to  the  business.  And  the  ques- 
tion is  whether  the  limitation  of  the  extended  coverage 
clause  would  defeat  coverage  of  Gilbert  under  those  cir- 
cumstances. 

Mr.  Stanbury:  Well,  your  Honor,  as  your  Honor  well 
knows,  with  the  court's  background  of  practice,  the  lan- 
guage used  in  these  policies  is  ordinarily  not  idle  language; 
it  usually  has  a  meaning.  Look  at  United  Pacific's  policy. 
An  additional  assured  of  the  United  Pacific  is  a  person 
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driving  [109]  an  owned  automobile  or  a  hired  automo- 
bile. 

The  Court:     Yes. 

Mr.  Stanbury:  Expressly.  The  Ohio  Casualty  policy 
is  not  that  way.  It  says  an  automobile  owned  or  regis- 
tered to  assured. 

The  Court:  And  what  does  that  mean,  "registered 
to"?  The  purpose  of  that  obviously  is  that  if  the  com- 
pany had  bought  it  and  had  not  paid  for  it,  or  had  mort- 
gaged it  to  someone,  pledged  it,  and  it  was  merely  the 
technical  owner  or  entitled  to  use  it,  you  might  say,  it 
would  still  be  covered  if  used  in  the  business  and  if  be- 
ing used  with  the  express  permission  of  the  assured. 

Mr.  Stanbury:  No,  your  Honor.  It  has  an  obviously 
different  meaning.  Your  Honor  put  a  case  where  they 
might  say,  "Gilbert,  bring  down  your  station  wagon." 
They  might  say  that  to  a  lot  of  people,  maybe,  to  move 
a  lot  of  stuff.     Those  people  are  running  all  over  town. 

As  a  practical  matter,  as  we  all  know,  the  man  who  has 
an  accident,  if  he  hasn't  any  insurance,  runs  for  cover 
and  tries  to  get  under  some  policy.  There  is  a  vast  differ- 
ence between  a  company  insuring  the  master  or  the  hirer 
of  independent  contractors,  the  named  assured,  and  insur- 
ing every  driver  who  has  a  truck  that  he  is  just  using  for 
the  company,  whether  it  be  his  own  or  whether  it  be  one 
that  the  company  has  leased.  We  must  find  coverage 
within  the  language   [110]   of  these  policies. 

The  Court:  Did  your  company,  the  Ohio  Company, 
in  issuing  this  policy,  have-  in  mind  that  if  the  employer 
went  to  the  trouble  of  having  these  cars  or  trucks  regis- 
tered in  the  name  of  the  employer  as  registered  owner, 
and  someone  else  was  the  title  and  legal  owner,  that  those 
would  be  covered,  whereas  the  employer,  even  though  using 
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them  and  even  though  the  vehicle  is  in  the  name  of  one  of 
the  partners,  that  the  insurance  would  not  extend  to  the 
present  case? 

Mr.  Stanbury:  I  would  say,  without  any  question, 
they  did,  your  Honor. 

The  Court:  What  practical  purpose  would  the  differ- 
ence in  the  registration,  as  far  as  registration,  mean  to 
the  insurance  company  unless  it  refers  to  a  vehicle  that 
has  been  purchased  and  has  not  been  paid  for? 

Mr.  Stanbury:  I  am  not  concerned  with  the  registra- 
tion clause,  your  Honor.  "Owned."  I  am  taking  a 
broader  one.  We  did  not  own  it,  by  a  different  definition, 
either  by  68  of  the  Vehicle  Code  or  any  other  way.  We 
can  forget  "registration." 

Transferring  your  Honor's  remarks  to  the  broader 
ground,  that  here  would  we  be  interested  in  whether  the 
assured  owned  the  vehicle  or  not,  let  me  show  you  what 
is  going  to  happen  here  if  your  Honor  interprets  this 
clause  as  insuring  Gilbert. 

Here  is  what  is  going  to  happen:  We  have  three  men 
over  [HI]  on  this  side  of  the  table  and  three  over 
here,  and  they  are  all  Page;  and  there  are  two  insurers 
and  Page  himself.  This  is  no  trick  by  an  insurance  com- 
pany, none  whatsoever.  Page  goes  to  one  insurer,  Ohio 
Casualty,  and  he  says,  "Insure  me  in  these  three  capaci- 
ties over  here;"  and  he  goes  to  the  other  insurer  and  he 
says,  "Insure  me  in  those  three  capacities  over  here." 
And  they  make  the  policy  clear  and  there  is  no  doubt  about 
it.  This  company  does  not  insure  these  three  personalities 
over  here  to  my  right.  But  if  the  clause  on  "additional 
assured"  does  not  mean  anything,  we  insure  the  driver 
of  every  one  of  these  three  personalities  here,  no  matter 
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how  many  he  has  got;  if  he  has  got  50,  we  insure  them 
all. 

The  Court:  Not  unless  the  vehicle  is  being  used  with 
the  express  permission  of  the  named  assured.  Isn't  that 
the  gist  and  meat  of  the  whole  provision? 

Mr.  Stanbury:  Yes.  But,  your  Honor,  look,  look 
what  happens  here  if  the  court's  tentative  idea  is  correct. 
They  are  owned  by  a  named  assured,  don't  you  see,  they 
are  owned  by  a  named  assured.  If  that  is  correct,  we 
insure  McKeon  and  Page  right  here.  Now,  if  and  when 
we  say  we  mean  "McKeon  and  Page,"  we  do  not  mean 
Page  doing  business  as  Mission  or  this  other  thing. 

The  Court :  We  mean  vehicles  operated  in  the  busi- 
ness of  McKeon  and  Page.  [112] 

Mr.  Stanbury :     That  is  right. 

The  Court:     And  this  vehicle — 

Mr.  Stanbury:  No;  we  do  not  mean  that,  your  Honor. 
We  say  we  insure  McKeon  and  Page  for  vehicles  operated 
in  their  behalf,  but  we  do  not  insure  the  driver  unless 
McKeon  and  Page,  or  one  or  the  other,  owned  the  ve- 
hicle. 

I  am  not  making  myself  clear  at  all.  We  agree  that 
there  are  excluded  capacities,  do  we  not?  We  agree  that 
Page  is  not  blankly  insured;  we  have  to  admit  that.  The 
policy  makes  it  too  clear  that  there  are  certain  activities 
of  Page  under  the  United  Pacific  policy  that  we  do  not 
insure.  That  much  is  certainly  very  definite.  In  this 
excluded  capacity  Page  might  operate  one  dozen  vehicles, 
and  probably  did,  and  the  company.  United  Pacific,  in- 
sures it.  That  means  12  drivers.  Is  it  reasonable  to  say 
that,  although  we  go  to  the  trouble  to  say  we  do  not 
insure  Page  under  United  Pacific  policy  as  Mission  Dry 
Cleaners,  we  neverthless  insure  his  12  truck  drivers? 
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It  is  not  conceivable,  your  Honor,  unless  the  additional 
insured  clause  means  what  it  says.  Does  your  Honor 
realize  that  the  Ohio  Casualty  Company  insures  every 
truck  driver  driving  a  truck  owned  by  the  United  Pa- 
cific's named  assured,  George  B.  Page  doing  business  as 
Mission   Linen  and  Towel   Supply? 

The  Court:  Oh,  no;  that  would  not  be  so  unless  it 
were  [113]  being  used  in  the  business  of  McKeon  and 
Page  with  the  express  permission  of  the  management  of 
the  partnership;  isn't  that  so?  * 

Mr.  Stanbury:  No,  sir.  It  is  his  ownership,  not  use. 
The  Court:  Now,  there  is  the  question  of  construc- 
tion. Is  Ohio  Casualty,  as  insurer,  interested  as  much 
in  ownership,  or  is  it  interested  in  whether  or  not  the 
vehicle  is  being  devoted  to  the  business  with  the  permis- 
sion of  the  owner? 

If  this  case  here  were  a  case  where  Gilbert  had  taken 
the  truck  on  a  joy  ride  and  a  dereliction  of  his  own  caused 
these  injuries,  and  the  trucks  were  in  the  name  of  the 
partnership,  the  emphasis  would  be  on  the  question  of 
actual  permission,  the  actual  use  was  with  the  permission 
of  the  named  assured. 

Mr.  Stanbury:  Why,  your  Honor,  I  do  not  see  how 
we  can  find  any  such  language  anywhere  in  this  contract. 
The  language  is  clear,  "vehicle  owned  or  registered." 

The  Court:  Let  us  read  the  entire  paragraph  to  help 
our  thinking. 

Mr.   Stanbury:     Yes,  sir. 

The  Court: 

"W-ith  respect  to  automobiles  owned  by  or  regis- 
tered in  the  name  of  the  Named  Assured  the  un- 
qualified word  'Assured'  wherever  used  in  this  policy 
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includes  not  only  the  Named  Assured  but  also  [114] 
any  person  while  using  the  automobile  *  *  *  provid- 
ed"— 

I  am  leaving-  out  the  other  contention,  the  question  of 
organization.     That  is  not  important  here. 

" — while  using  the  automobile  *  *  *  provided  the 
actual  use  is  with  the  permission  of  the  Named  As- 
sured." 

Mr.  Stanbury:  That,  if  your  Honor  noticed  it,  does 
not  say  "using  an  automobile"  but  "using  the  automobile." 

The    Court:     What   automobile? 

Mr.  Stanbury:  What  automobile?  With  respect  to 
the  automobiles  owned  by  the  named  assured. 

The  Court:  Yes.  So  my  problem  is  to  decide  what  is 
an  automobile  owned  within  the  meaning  of  the  policy. 
By  whom?  The  named  assured.  Who  is  the  named  as- 
sured?    It  is  the  partners  and  the  partnership,  isn't  it? 

Mr.  Stanbury:  No,  sir.  I  can't  admit  that,  your 
Honor,  because  the  policy  there  carefully  and  precisely 
distinguishes  it. 

The  Court:  And  the  limitation  that  you  are  speaking 
of  is  the  limitation  that  the  vehicle  be  in  use  on  business 
of  the  assured  or  at  least  with  the  express  permission,  the 
actual  permission  of  the  partnership,  and  hence  presum- 
ably in  the  business  of  the  partnership  at  the  time. 

Let  us  take  this  sort  of  a  situation:  Here  is  a  man, 
Floyd  Gilbert,  who  works  for  this  concern;  and  there 
are  three  trucks,  all  of  them  belong  to  Page,  two  of  them 
he  has  [115]  had  put  in  the  name  of  the  partnership  as 
registered  owner,  the  third  one  he  had  just  never  gotten 
around  to.  devoted  to  the  business  of  the  partnership,  is 
not   used    for    anything   else.      Gilbert    makes    deliveries. 
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This  morning-  he  starts  out  in  the  truck  registered  in  the 
name  of  the  partnership  and  he  has  an  accident,  and  he  is 
covered.  This  afternoon  he  is  in  the  other  one,  he  has 
an  accident  and  he  is  not  covered.  He  is  the  representa- 
tive of  his  employer  at  all  times.  Is  that  the  intent  of 
this  policy  that  is  called  a  "comprehensive  policy"? 

Mr.  Stanbury:  Yes,  sir.  The  intent  of  this  policy  is 
to  insure  the  named  assureds  for  everything-  and  such 
additional  assureds  as  we  designate.  Remember,  we  are 
not  withholding  anything  from  anybody  from  whom  we 
ever  took  one  cent  of  premiums.  They  are  getting  full 
value.  There  is  no  argument  with  our  assured,  and  when 
an  interloper  comes  in  and  says,  'T  am  a  beneficiary  of 
this  particular  policy  from  an  assured,"  our  assureds  are 
taken  care  of.  But  when  he  says  he  gets  the  policy  from 
an  assured,  we  have  a  right  to  say,  "Show  me  what  policy 
and  just  what  are  you  relying  on."  And  he  must  go  to 
a  clause  which  says  he  must  be  driving  a  car  owned  by 
our  assured,  and  when  we  look  to  see  who  are  named  as- 
sured is,  we  find  a  partner  designated  in  a  certain  business 
and  we  find  a  clause  that  says  as  plainly  as  we  can  con- 
ceive, unless  a  man  could  have  a  crystal  ball  and  see 
every  refinement  [116]  that  comes  up — we  can't  conceive 
any  clearer  language  when  we  say  we  are  insuring  this 
man  Page,  not  as  a  partner  in  any  other  business  or  as  an 
individual,  but  just  as  named. 

The  Court:  You  have  admitted  that  you  insured  Page 
under  the  statute  her^. 

Mr.   Stanbury:     That  is  right. 

The  Court :  The  question  is :  Have  you  insured  Page's 
employees  ? 

Mr.  Stanbury :     That  is  the  full  point,  your  Honor, 
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The  Court:  In  other  words,  was  it  the  intention  of 
the  pohcy  to  extend  its  coverage  to  Gilbert  if  he  happens 
to  jump  up  in  the  truck  that  happens  to  be  registered  in 
the  name  of  the  partnership,  even  though  only  bought 
yesterday  and  never  yet  used  in  the  business  of  the  part- 
nership, but  he  is  not  covered  if  he  lets  someone  else  try 
out  the  new  truck  and  he  takes  the  old  truck  that  has  been 
used  all  along  but  happens  not  to  be  technically  registered 
in  the  name  of  the  partnership,  but  is  registered  in  the 
name  of  one  of  the  partners  ?  Is  that  the  intention  of  this 
kind  of  a  policy? 

Mr.  Stanbury:  Without  a  doubt,  your  Honor.  The 
United  Pacific's  usage  of  words  expressly  contrary 
"owned  or  hired,"  there  is  an  absolute  distinction  there. 
The  Court :  But  this  is  a  printed  form  presumably  for 
the  same  purpose.  This  is  print.  This  is  not  any  [117] 
insurer  for  anything  but  premium  money  and  it  presum- 
ably covers  motor  vehicle  liabilities  of  a  business,  does  it 
not? 

Mr.  Stanbury:  For  the  proprietors;  yes,  sir.  There 
is  so  much  difference,  your  Honor,  between  things  that 
your  Honor  thinks  are  the  same  that  I  do  not  know  where 
to  begin.    There  is  such  a  tremendous  diflference. 

The  Court :  Let  me  ask  you  this :  Do  you  suppose 
that  a  salesman  selling  insurance  for  the  Ohio  Casualty 
Company  would  tell  the  businessman,  "You  had  better 
buy  the  United  policy  because  it  covers  more  than  our 
policy;  we  both  call  them  'comprehensive  policies,'  but 
you  had  better  buy  United"? 

Mr.  Stanbury:  Without  any  doubt  they  would.  They 
even  went  to  the  trouble  of  typing  up  exactly  what  they 
would  not  cover.  Page  went — and  for  reasons  unknown 
to  me,  certainly  not  for  that  reason— I  don't  know  whv — 
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went  to  the  other  company  and  said,  "You  insure  me 
over."  Of  course,  Page  does  not  care  whether  Gilbert  is 
insured  or  not.     Page  has  no  interest  in  him. 

The  difference  between  a  policy  that  insures  the  driv- 
ers and  does  not  is  tremendous,  and  I  would  like  to  under- 
take, your  Honor,  to  briefly  point  out  what  the  difference 
is. 

How  is  the  premium  arrived  at  in  one  of  these  compre- 
hensive policies?  By  a  survey  of  the  applicant's  assured's 
activities. 

The  Court :  His  accident  record.  And  is  that  accident 
[118]  record  affected  by  whether  or  not  the  truck  the 
employee  is  driving  happens  to  be  registered  in  the  name 
of  the  partnership — 

Mr.  Stanbury:     Definitely,  your  Honor. 
The  Court:     — or  happens  to  be  registered  in  the  name 
of  one  of  the  partners? 

Mr.  Stanbury:  I  will  guarantee — I  haven't  seen  it — 
but  I  will  guarantee  the  United  Pacific  shows  this  ve- 
hicle, and  I  will  guarantee  that  ours  does  not  show  it. 

The  Court:     Was  the  vehicle  being  used  in  the  busi- 
ness of  the  partnership  at  the  time  this  policy  was  written  ? 
Mr.   Stanbury:     I  do  not  know.     It  must  have  been 
at  the  actual  business  date  of  this  policy.     It  very  likely 
was,  probably  was,  yes. 

The  Court:  Ohio  Casualty's  policy  is  dated  March 
16,  1945. 

Mr.  Stanbury:  Yes,  sir.  We  get  a  non-ownership 
premium  from  McKeon  and  Page. 

But  look  at  the  diff'erence,  your  Honor.  T  run  a  law 
office  and  I  have  stenographers  and  associate  counsel  and 
partners,  and  we  get  a  blanket  policy.     Our  policy  does 
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not  cover  anyone  but  ourselves.  The  men  carry  their  own 
insurance.     The  premium  is  affected  by  that. 

If  we  have  a  policy  that  makes  additional  assureds  out 
of  everybody  in  that  office,  the  company  has  a  row  every 
time  one  [119]  of  those  people  has  an  accident. 

The  Court :  Let  us  turn  it  around  the  other  way.  Do 
you  suppose  it  was  contemplated  in  buying  this  policy 
that  that  extended  coverage  to  the  persons  using  automo- 
biles with  the  consent  of  the  assured  and  was  not  put 
there  to  cover  employees? 

Mr.  Stanbury:  I  certainly  say,  your  Honor,  that  it 
was  put  there  only  to  cover  people  driving  cars  owned  by 
the  assured. 

The  Court :  Yes ;  it  was  put  there  to  cover  people  driv- 
ing cars  that  were  covered  by  this  policy, 

Mr.  Stanbury:     No,  sir. 

The  Court:  In  other  words,  the  policy  was  written 
for  the  benefit  of  the  partnership,  with  knowledge  that 
the  partners  would  not  go  out  and  drive  the  trucks;  isn't 
that  so;  that  they  would  have  truck  drivers? 

Mr.  Stanbury:     Yes;  that  is  right. 

The  Court:  Who  are  these  truck  drivers?  They  are 
employees  of  the  partnership;  and  the  purpose  of  the 
policy  was  to  extend  its  coverage  to  those  people,  was  it 
not? 

Mr.  Stanbury:  No,  sir;  because  the  language  very 
clearly  says  we  insure  as  additional  assureds  those  driv- 
ing trucks  owned  by  the  named  assured,  not  other  people. 

You  see  what  could  happen.  We  make  an  agreement 
with  United  Parcel  Service  to  deliver  packages  for  us, 
and  a  contention  could  be  made  that,  because  we  told  the 
men  of  the  [120]  United  Parcel  Service  where  to  go  and 
how  to  go  and  to  be  polite  to  our  customers,  that  they 
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were  our  employees.  Then  we  would  be  insuring  the  driv- 
ers of  the  United  Parcel  Service. 

It  makes  a  tremendous  difference,  your  Honor.  It 
makes  a  very  great  difference.  We  had  a  right,  of  course, 
if  Mr.  Page  was  stupid  enough  to  buy  such  a  policy,  to 
say,  "We  will  only  insure  people  driving  Chevrolets." 

The  Court:  No  question  about  that.  The  question  is 
what  you  sold.  What  do  you  sell  them  in  the  way  of 
coverage,  or  what  do  they  have  in  the  way  of  coverage, 
and  what  was  intended  for  the  partnership  in  the  way  of 
coverage  ? 

Was  it  intended  that,  through  technicality  of  registra- 
tion, even  though  registered  in  the  name  of  one  of  the 
partners,  should  govern  to  determine  whether  or  not  an 
employee   was   covered? 

Did  you,  by  naming  the  partners,  also  name  them  as 
assureds  and  say,  "Yes,"  as  within  the  meaning  of  the 
policy  a  truck  was  owned  by  and  registered  —  it  was 
"owned  by"  at  least  in  the  name  of  the  assured. 

Mr.  Stanbury:  What  would  the  situation  be  if  Mc- 
Keon  and  Page  came  to  the  company,  owning  eight  trucks, 
and  getting  insurance  for  eight  trucks  and  drivers,  and 
if  they  were  a  concern  which  hired  United  Parcel  Serv- 
ice and  various  people,  a  newspaper,  for  example,  with 
all  the  newsboys  disbursing  their  papers  in  all  kinds  of 
cars  promiscuously  used,  doesn't  [121]  it  make  a  tremend- 
ous difference  to  the  insurer  whether  we  insure  all  those 
drivers  or  not? 

The  Court:  Surely.  But  this  partnership  is  not  go- 
ing to  have  people  doing  things  that  are  not  in  the  course 
of  business  of  the  partnership  presumably;  isn't  that  so? 
If  you  can  count  on  businessmen,  businessmen  are  in  busi- 
ness for  prolit.    They  do  not  engage  in  wild  ventures  that 
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are  not  in  quest  of  profits.  And  this  company,  by  a  com- 
prehensive liabiHty  policy — and  I  just  wonder  what  it  is — 
call  it  a  contract;  it  is  a  contract  but  it  is  sold;  it  is  sold 
like  merchandise.  We  will  take  judicial  notice  of  that 
as  a  matter  of  common  knowledge. 

Mr.  Stanbury:     Yes,  sir. 

The  Court:  Would  the  salesman  selling  this  policy, 
would  the  broker  selling  this  policy  be  a  person  who  would 
say,  "Yes;  it  is  supposed  to  cover  the  same  comprehen- 
sive matters  that  are  covered  by  United  Pacific  Company's 
policy  but  ours  is  narrower.  We  won't  cover  an  employee 
unless  he  is  driving  in  an  automobile  that  is  actually  regis- 
tered in  your  name  or  owned  by  you"? 

Mr.  Stanbury:  But,  your  Honor,  if  your  Honor's 
reasoning  is  correct,  then  all  the  policies  must  be  construed 
alike. 

The  Court:     No. 

Mr.  Stanbury :  Because,  otherwise  the  argument  could 
be  made  that  our  salesmen  would  have  to  admit  that  our 
policy  is  [122]  much  better  than  theirs  but,  confidentially, 
it  is  not  as  good  as  theirs  on  this  little  point,  and  that 
does  not  happen. 

The  Court :  If  we  had  a  corporation  here,  it  would  be 
a  much  clearer  situation.  What  I  have  to  do  is  to  try  to 
construe  the  meaning  of  "named  assured."  The  two  part- 
ners are  named  'dba  Pacific  Laundry  and  Dry  Cleaners, 
(and  Fashion  Cleaners)  (and  Mission  Laundry  &  Clean- 
ers)." 

Mr.  Stanbury:  Yes;  Pacific  Laundry  and  Dry  Clean- 
ers. 

The  Court:  I  would  like  to  think  about  that  some 
more. 

Mr.  Stanbury :     All  right,  your  Honor. 
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There  is  one  last  thing  that  I  want  to  say,  your  Honor, 
and  that  is  that  our  assureds  who  paid  for  this  premium 
got  everything  they  paid  for,  comprehensive  liabihty. 
That  is  not  affected  in  any  way  by  the  fact  that  we  say 
we  do  not  insure  Gilbert,  because  Gilbert  does  not  come 
within  that  definition. 

The  Court:  Of  course,  what  United  Pacific  writes  in 
its  policy  does  not  control.  I  was  just  speculating  here. 
It  so  happens  they  are  two  competitive  policies  apparently. 
Mr.  Stanbury :  Well,  that  is  right,  your  Honor. 
The  Court :  I  had  not  been  accustomed  to  hearing  one 
insurance  company  admit  that  another  wrote  a  better 
policy. 

Mr.  Stanbury:  But  if  I  went  through  our  policy  with 
that  in  mind,  I  might  find  a  lot  of  things  in  ours  better 
than  theirs.  But  I  submit  the  word  "owned"  is  not  the 
same  as  the  [123]  words  "owned  or  hired."  There  is  a 
difference,  and  I  just  want  to  say  one  last  thing  if  I  may, 
your  Honor. 

The  Court:     You  may. 

Mr.  Stanbury:  In  the  National  Auto  case,  in  the 
first  National  Automobile  Insurance  Co.  case  a  man  ran 
a  restaurant  called  the  "Busy  Bee  Restaurant,"  as  I  re- 
call the  name;  and  he  took  a  partner  during  the  policy, 
and  then  it  was  Jones  and  Buel  instead  of  just  Jones  do- 
ing business  as  Busy  Bee  Restaurant,  same  street,  same 
number,  same  business.  And  there  is  a  printed  clause 
in  the  policy  which  says  where  we  insure  an  individual 
it  does  not  insure  him  as  a  partnership.  The  court  says 
that  what  the  contract  says  and  that  it  is  what  it  means, 
and  there  is  no  coverage.  We  took  the  trouble  of  typ- 
ing it  in  there. 
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The  Court:  It  is  a  question  of  interpretation  on  a 
workmen's  compensation  policy.  It  is  a  problem  in  read- 
ing the  policy  as  a  whole.  It  has  to  be  construed  most 
strongly  against  the  insurer,  doesn't  it? 

Mr.  Stanbury:  And  they  didn't  do  it.  The  court 
says,  however,  there  is  no  ambiguity.  That  is  ours.  What 
the  court  said  is  that  we  concur  that  ambiguities  are  to  be 
decided  against  the  insurer,  but  the  language  is  plain. 

The  Court:  We  read  these  policies  in  the  light  of  the 
business  setting  in  which  they  are  handled,  not  in  vacuum. 
They  are  not  literary  documents.  [124] 

Mr.  Stanbury:  No,  sir;  but  they  still  must  mean  what 
they  say.  And  if  we  tried  to  get  out  of  one  word  to  our 
assured,  he  would  say,  "Look,  that  is  in  there."  And 
when  we  have  got  to  clear  exclusion — 

The  Court:  I  submit  I  do  not  hear  Gilbert  claiming 
that  you  haven't  a  clear  exclusion.  There  is  no  question 
you  are  entitled  to  it. 

Mr.  Stanbury :  Gilbert  is  that  forgotten  man  here,  but 
he  is  not  complaining.  He  is  not  saying  he  is  not  doing 
the  right  thing  because  he  is  covered  under  another  policy, 
anyhow. 

There  is  one  more  thing  and  I  think  it  is  important, 
myself.  My  associate  here  calls  my  attention  to  it.  Con- 
sider a  real  estate  office  which  runs  three  automobiles,  then 
he  has  got  a  lot  of  salesmen  driving  their  own  cars,  go- 
mg  all  around.  Can  your  Honor  not  see  the  difference 
m  the  desires  of  the  realtor  in  the  covenants  and  premium 
m  insuring,  let  us  say,  his  payroll  employees?  Of  course, 
the  realtor  is  insured  for  everything:  he  has  got  compre- 
hensive and  he  is  never  going  to  have  a  complaint.  He 
has  brought  comprehensive,  he  has  got  it. 
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But  on  these  additional  assureds  can  your  Honor  not 
see  the  difference  in  the  desires  of  the  realtor  in  the  risk 
run  by  the  insurer  if  he  insures  all  of  these  part-time 
salesmen  who  buzz  like  bees  around  some  real  estate  of- 
fices, going  out  showing  prospects  here  and  there,  insur- 
ing all  of  those  people,  [125]  employees,  as  your  Honor 
has  attempted  to  construe  this  policy,  driving  cars  on  be- 
half of  the  realtor,  and  insuring  merely  the  payroll  em- 
ployees, those  driving  the  realtor's  cars?  That  is  this 
case. 

The  Court:  Oh,  yes;  there  is  a  great  difference.  But 
if  Joe  Doakes  brings  down  his  automobile  and  he  uses  it 
under  an  arrangement,  that  is  quite  a  different  problem. 
But  here  is  an  automobile — there  are  two  automobiles  or 
three,  as  you  put  it,  and  it  is  Smith  and  Jones,  realtors, 
and  two  of  them  are  in  the  name.  Smith  and  Jones,  Real- 
tors. The  third  one  has  printed  on  it  "Smith  and  Jones, 
Realtors,"  looks  just  like  the  other  two;  it  may  not  be  the 
same  make  automobile;  it  is  used  in  the  business  the  same 
as  the  other  two  and  happens  to  be  registered  in  the  name 
of   Smith   only. 

Mr.    Stanbury:     I   don't   care   about   that. 

The  Court :     That  presents  a  different  problem  to  me. 

Mr.  Stanbury:  I  am  not  urging  the  registration 
cause,  your  Honor.  That  would  be  the  most  technical 
defense. 

The  Court :     It  happens  to  be  owned  by  Smith  only. 

Mr.  Stanbury:  Well,  yes.  I  maintain  there  is  a  con- 
siderable difference. 

The  Court:  It  happens  to  be  owned  in  the  sense  that 
he  has  title  to  it. 

Mr.  Stanbury:  Because  we  have  got  to  draw  the  line 
somewhere.     Every  contract  has  got  to  have  some  begin- 


180       United  Pacific  Insurance  Company,  etc.  vs. 

ning  and  some  [126]  ending-.  And  when  we  start  giving 
it  some  ending  by  other  than  what  is  printed  in  it  on  the 
assumption  the  parties  were  joking  when  they  did  that, 
or  it  did  not  make  any  difference  to  them,  then  where  in 
the  world  are  we?  We  used  plain  language  and  I  sub- 
mit there  is  nothing  else  to  turn  to. 

The  Court:  I  am  not  going  to  make  a  new  contract. 
I  am  testing  my  thoughts  here  in  this  discussion.  I  do 
not  propose  to  re-write  the  contract  or  read  anything  out 
of  it  or  anything  into  it.  I  want  to  find  the  true  meaning 
in  the  light  of  the  circumstances  which  control. 

Mr.  Stanbury:  Your  Honor,  my  last  request  would  be, 
unless  your  Honor  has  recently  looked  at  it,  if  your  Honor 
will  read  those  two  Supreme  Court  cases  of  National 
Auto  V.  Industrial  Accident,  and  they  are  very  close  to 
the  construction  of  this  specific  case. 

The  Court:  I  had  them  up  not  very  long  ago,  but  it 
has  been  a  few  months  ago.  I  want  to  read  them  again 
and  any  other  decisions  that  either  side  has  that  will  aid 
in  this  construction. 

Will  you  gentlemen  be  able  to  come  back  two  weeks 
from  this  afternoon  at  1:30? 

(Discussion  of  time  for  continuance  omitted  from 
transcript.) 

The  Court:  I  will  continue  the  case  for  further  pro- 
ceedings until  July  11th  at  1:30  in  the  afternoon.  If 
either  [127]  of  you  gentlemen  find  any  decisions  that  will 
be  helpful  on  this  question  of  construction,  I  will  be  glad 
to  have  them,  and,  of  course,  a  copy  to  the  other  side. 
Just  a  mere  citation  would  be  all  I  would  want. 

Mr.   Stanbury:     All   right. 

The  Court:     July  11th  at  1:30.   [128] 
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Los    Angeles,    California,    Monday,    July    28,    1947 
10:00  A.  M. 

The  Court:  Gentlemen,  since  comparison  of  your  two 
sets  of  findings  you  submitted  involves  a  proof-reading 
process,  I  thought  it  might  be  best  if  we  discussed  the  find- 
ings proposed  by  both  sides.  I  started  out  to  conform 
the  findings  proposed  by  the  plaintiff  upon  that  basis  when 
I  discovered  over  toward  the  end  that  a  finding  was  just 
a  quotation ;  so  I  abandoned  that  process,  and  we  will  start 
now  as  a  basis  and  we  will  use  the  findings  proposed  by 
Ohio  Casualty  Company. 

Under  Finding  I,  lines  23  and  24,  the  language  should 
be  modified  to  read  "Southern  District  of  California." 
Do  you  find  that? 

Mr.  Stanbury:     Yes;  I  have  found  it,  your  Honor. 
The  Court:     Do  both  agree  on  that? 
Mr.  Stanbury:     "Residing  in  the  Southern  District  of 
California."     What  comes  out,  then,  your  Honor?     Does 
the  rest  of  it  come  out  or  just  put  in  the  words?     Just 
take  "United  States  District  Court"  out? 

The  Court:  It  should  read:  "'Southern  District  of 
California,"  to  you  would  strike  the  words  "the  United 
States  District  Court  for  the  State  of." 

Mr.  Stanbury:     Oh,  yes;  that  is  right.     Yes. 
The  Court:     There  is  no  question,  I  believe,  in  para- 
graph n,  is  there,  Mr.  Sackett?   [130] 
Mr.  Sackett:     No. 

The  Court:  Paragraph  HI,  apparently  you  made 
some  objection,  Mr.  Sackett,  or  had  some  objection  to 
that  portion  of  the  findings  commencing  upon  line  16  on 

page  3. 

Mr.  Sackett:  I  do  not  believe,  if  your  Honor  please, 
that  we  made  any  objection  to  Finding  III. 
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The  Court:     If  there  is  none,  we  will  just  pass  on. 

Mr.  Sackett:     That  is  right. 

The  Court:     None  m  Finding  IV? 

Mr.  Sackett:     None  to  Finding  IV,  your  Honor. 

The  Court:     Or  V? 

Mr.  Sackett:     None  to  V. 

The  Court:     Or  VI? 

Mr.  Sackett:     There  is  no  objection  to  VI. 

The  Court:     VII? 

Mr.  Sackett:  That,  your  Honor,  I  believe  is  really 
a  matter  of  inquiry  rather  than  objection,  to  whether  or 
not  it  was  your  Honor's  intention  to  make  a  finding  that 
it  was  the  intention  of  McKeon  and  Page  to  recognize 
the  partnerships  as  separate  entities.  Starting  on  line  6, 
where  the  court  stated: 

"The  Court  finds  that  it  was  the  intention  of  R.  H. 
McKeon  and  G.  B.  Page  doing  business  as  Pacific 
Laundry  and  Dr}-  Cleaners,  in  procuring  the  afore- 
said policy  [Exhibit  A  of  Answer  of  said  Company, 
incorpor-  [131]  ated  herein  by  reference]  to  recognize 
the  various  partnerships  R.  H.  McKeon  and  G.  B. 
Page  insured  by  said  policy,  including  the  partner- 
ship conducted  under  the  fictitious  name  of  Pacific 
Laundry  &  Dry  Cleaners  as  separate  entities  and  to 
differentiate  the  activities  of  G.  B.  Page  as  a  partner 
of  R.  H.  McKeon  in  the  enterprises  named  in  said 
policy  from  the  activities  of  said  G.  B.  Page  (also 
known  as  George  B.  Page)  individually  or  in  con- 
nection with  any  unspecified  activity,  all  in  accord- 
ance with  the  endorsement  set  forth  in  this  para- 
graph." 
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The  Court:  What  is  your  view  of  the  meaning  of 
that  endorsement? 

Mr.    Sackett:     Pardon? 

The  Court:  What  is  your  view  of  the  meaning  of 
that  endorsement? 

Mr.  Sackett:  General  endorsement  No.  3,  and,  as  I 
say,  it  is  a  matter  of  inquiry  rather  than  an  objection,  as 
to  whether  the  court's  decision  announced  on  July  11th 
was  based  upon  General  Endorsement  No.  3  as  well  as 
the  language  of  the  policies  proper  on  the  extended  cov- 
erage provision.  That  is  with  respect  to  automobiles 
owned  by  or  registered  in  the  name  of  so  and  so.  And, 
as  I  understood — I  may  have  been  misled — that  the  court's 
decision  was  based  upon  the  fact  that  under  the  language 
of  the  extended  coverage  [132]  provision,  therefore,  that 
Page  was  not  or  George  B.  Page  was  not  that  insured  of 
the  Ohio  Casualty  policy. 

The  Court:  Yes;  I  announced  it  that  way.  I  will  put 
it  in  this  manner :  I  was  confirmed  in  that  conclusion  to 
some  extent  by  the  endorsement  there.  I  had  not  intended 
to  find  specifically  that  the  parties  Pacific  Launry  &  Dry 
Cleaners  or  any  other  particular  partnership  or  activity 
of  Page.  I  think  what  saves  the  Ohio  Casualty  Company 
from  the  same  liability,  saves  them,  in  my  opinion,  from 
the  coverage  of  Floyd  Gilbert,  who  was  the  driver,  is  the 
difiference  in  the  condition  attached  to  its  definition  of  an 
"additional  assured."  Ohio  Casualty  Company  limited 
"additional  assured"  to  automobiles  owned  by  or  regis- 
tered in  the  name  of  the  named  assured. 

Plaintifl:',  United  Pacific  Insurance  Company,  did  not 
so  limit  the  "additional  assured,"  but  provided  that  even 
with  respect  U)  a  hired  vehicle  used  with  the  permission 
of  the  named  insured,  the  coverage  would  be  extended  to 
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that  driver;  and,  of  course,  that  is  the  precise  situation 
here,  isn't  it? 

Mr.  Sackett:     That  is  true,  your  Honor. 

The  Court:  It  was  made  to  order,  so  to  speak,  for 
that  differentiation.  And  1  came  to  the  conclusion,  after 
considerable  thought.  And  I  must  say  that  the  typed 
endorsement  aided  me  in  reading-  the  entire  policy  and 
seeing  the  reason  for  what  otherwise  might  be  purely  a 
technical  differentiation.    [133] 

If  Ohio  had  not  so  limited  the  policy,  or,  put  it  this 
way,  if  Page  were  the  "named  assured,"  Page  himself, 
individually,  rather  than  Page,  a  co-partner  doing  busi- 
ness under  the — 

Mr.  Sackett:     Pacific  Laundry  and  Dry  Cleaners. 

The  Court :  — Pacific  Laundry  and  Dry  Cleaners,  then 
Ohio  Casualty  would  have  been  writing  a  policy  that 
would  cover  every  vehicle  registered  in  the  name  of  Page. 
wherever  it  was  being  used,  and  that  manifestly  was  not 
the  intention  of  the  policy.  So  my  conclusion  was  that 
the  "named  assured"  had  to  be  Page  in  a  particular  ca- 
pacity, that  is,  Page,  a  partner,  in  a  particular  capacity. 

Mr.  Sackett:     And  that  capacity  limited. 

The  Court:  So  I  do  not  see  anything  in  this  finding 
that  is  contrary  to  my  reasoning;  and  I  do  not  see  any- 
thing in  the  finding  that  would  assist  the  Ohio  Casualty 
particularly  in  view  of  my  decision  in  the  matter.  If  I 
am  in  error,  I  do  not  see  anything  in  this  finding  here 
that  would  help  them  perpetuate  the  error. 

Mr.  Sackett:  No.  I  will  agree  with  vour  Honor  on 
that.  The  main  thing,  as  T  stated,  was— and  the  court 
has  cleared  that  confusion  in  my  mind  up— that  the  court 
did  base  its  decision  on  the  general  endorsement  as  well 
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as  upon  the  provision,  the  extended  coverage  provision, 
of  the  Ohio  policy. 

The  Court:  You  have  here  a  situation  of  what  is  the 
[134]  named  assured  here.  And  is  that  "doing  business 
as"  a  description?  And  it  might  be  in  some  cases.  If 
we  had  an  insurance  policy  in  an  ordinary  situation,  read- 
ing "payable  to  John  Smith  doing  business  as  Mission 
Cleaners,"  I  suppose,  unless  the  question  became  very 
material  as  to  John  Smith  doing  business  in  a  different 
capacity,  you  would  assume  that  "John  Smith"  was  the 
name  of  the  assured,  wouldn't  you,  without  more? 

Mr.   Sackett:     That  is  right. 

The  Coiu-t:  But  here,  this  typewritten  endorsement 
fortifies  the  construction  that  the  intention  was  not  to 
insure  Page  himself,  without  more,  but  that  "doing  busi- 
ness as  Pacific  Laundry  and  Dry  Cleaners"  is  a  part  of 
the  name  of  the  assured. 

Mr.  Sackett:  That  goes,  of  course,  to  the  matter  of 
argument. 

The  Court :  If  that  typed  endorsement  were  not  there, 
I  think  I  should  have  to  reach  that  result  in  order  to  pre- 
vent doing  violence  to  the  language  of  the  policy,  even 
though  it  might  be  printed  language  of  the  policy.  But 
the  typed  endorsement  indicates  that  it  was  not  an  acci- 
dental result,  but  that  the  parties  actually  thought  about 
it.     That  is  what  it  adds  up  to  in  my  mind. 

Mr.  Sackett:  Of  course,  it  was  our  contention  with 
regard  to  this  endorsement  that  this  particular  automo- 
bile [135]  was  not  being  used  by  Page  in  a  type  of  ac- 
tivity encompassed  by  General  Endorsement  No.  3;  in 
other  words,  it  was  not  a  different  business  enterprise; 
it  is  not  the  personal  matter;  it  was  the  Pacific  Laundry 
and  Dry  Cleaners  who  were  using  and  had  the  exclusive 
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use  of  this  vehicle  for  a  long  time  prior  to  the  occurrence 
of  the  accident,  and  it  was  being  used  by  their  employee 
through  Page  and  McKeon  doing  business  as  Pacific  Dry 
Cleaners. 

True  the  vehicle  was  registered  in  the  name  of  Page 
as  Mission  and  he  had  leased  it  to  himself  and  his  partner 
as  Pacific,  but  there  was  the  activity  that  was  insured 
under  the  Ohio  policy  and  which  the  Ohio  policy,  we  sub- 
mit, had  definitely  intended  to  insure. 

Now,  because  it  had  not  been  registered  in  his  name  as 
Pacific  Laundry  and  Dry  Cleaners,  then  their  extended 
coverage  endorsement  and  their  other  general  endorse- 
ment No.  3  becomes  operative  and  says:  Well,  that  is  a 
dififerent  business  enterprise.  It  has  been  our  contention 
all  the  way  through  that  it  was  not  a  different  business 
enterprise :  it  was  the  very  business  enterprise  and  activity 
that  Ohio  intended  to  insure. 

The  Court :  Must  we  not  assume  that  the  language  op- 
posite the  part  of  the  name  of  the  assured  which  says 
"doing  business  as  Pacific  Laundry  and  Dry  Cleaners," 
means  something  or  must  be  read  in  connection  with  the 
other  name?  That  is  the  crux  of  the  problem,  isn't 
it?   [136] 

Mr.  Sackett:     Yes. 

The  Court:  Who  is  the  named  assured  of  Ohio's  poli- 
cy?   That  is  really  the  pin-point  problem. 

Mr.  Sackett:     That  is  right. 

The  Court:  I  think  the  answer  to  it  is  just  to  read 
the  policy  and  find  out  who  is  the  assured ;  and  the  assured 
is  "R.  H.  McKeon  and  G.  B.  Page  doing  business  as  Pa- 
cific Laundry  and  Dry  Cleaners." 
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Now,  what  is  the  extent  of  the  coverage  or  additional 
assured  provision?     So  it  says: 

"With  respect  to  automobiles  owned  by  or  regis- 
tered in  the  name  of  the  Named  Assured  the  un- 
quahfied  word  'Assured'  wherever  used  in  this  policy 
includes  not  only  the  Named  Assured  but  also  any 
person  while  using  the  automobile  *  *  *" 

It  so  happens  that  this  automobile  was  not  "owned  by 
or  registered  in  the  name  of  the  Named  Assured." 

Now,  that  saves  the  Ohio  Casualty  from  coverage  of 
Gilbert,  in  my  opinion,  if  the  other  endorsement  did  not 
exist,  but  if  that  endorsement  did  not  exist,  you  mxight 
feel  and  I  might  feel:  Well,  that  was  just  a  lucky  ac- 
cident for  Ohio  Casualty.  It  just  so  happened  the  print- 
ing was  just  that  way. 

But  when  we  look  at  this  endorsement  we  see  that  it 
was  an  intended  limitation,  and  so  often,  as  we  all  know, 
by  lucky  printed  provisions,  fortunate  under  the  circum- 
stances, [137]  an  insurance  company  may  either  incur 
liability  or  escape  liability. 

For  that  reason  I  do  not  think  that  Finding  VII  adds 
anything.  If  you  feel  there  is  any  serious  objection  to  it 
or  that  it  obscures  the  question  that  you  might  wish  to 
raise  on  appeal,  I  would  delete  it. 

Mr.  Sackett :  None  whatsoever,  for  this  reason,  your 
Honor:  That  our  whole  theory,  as  the  court  is  familiar 
with  it,  is  based,  regardless  of  whether  there  was  the 
endorsement  on  there  or  the  extended  coverage  provision, 
one  or  both. — our  whole  theory  of  the  case  went  to  both. 
In  other  words,  I  do  not  see  where  it  affects  the  decision 
of  the  court  at  all  to  apply  the  reasoning  that  the  court 
has  to  the  endorsement. 
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The  Court:     Very  well.     Then  we  will  pass  VII. 

Any  objection  to  VIII  and  IX? 

Mr.  Sackett:  IX,  the  only  objection  which  we  might 
have — 

The  Court:  You  add  something-  in  your  Para- 
graph VII. 

Mr.  Sackett:  That  is  the  only  thing.  It  should  be 
added  that  the  truck  was  in  the  exclusive  possession  and 
being  exclusively  used  by  the  Ohio's  assured. 

The  Court:     Do  you  feel  that  adds  anything? 

Mr.  Sackett:     I  think  it  goes  to  the  background. 

The  Court :  The  evidence  shows  that ;  the  stipulation 
shows  that. 

Mr.  Sackett:  The  stipulation  shows  it.  Of  course,  as 
[138]  I  understand,  the  findings  follow  both  the  com- 
plaint and  the  stipulation,  based  upon  the  court's  decision. 

The  Court:  If  you  wish  that  in  there,  I  am  perfectly 
willing.  I  take  it  that  if  you  went  up  on  appeal  you 
would  take  that  in  there? 

Mr.  Sackett:     I  think  that  is  right. 

The  Court:  As  I  recall  it,  you  made  a  stipulation 
with  respect  to  the  sign  on  the  truck. 

Mr.  Sackett:  That  is  correct;  so  we  do  not  believe 
that  is  necessary. 

The  Court :     Very  well.     X  or  XI  ? 

Mr.  Sackett :     None  to  XI. 

The  Court:     XII? 

Mr.  Sackett:  Upon  XII  I  would  Hke  to  ask  again  and 
have  counsel's  views  on  whether  the  word  "solely"  should 
be  used  in  line  28 — "and  each  of  them  were  solely  and 
proximately  caused  by  negligence." 

Mr.  Stanbury:  The  reverse  of  that,  your  Honor,  is 
that  if  Echols  is  partly  to  blame,  Echols  has  no  cause  of 
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action;  and  our  stipulation  is  tiiat  Echols  is  entitled  to 
recover  and  that  his  losses  were  caused  by  Gilbert. 

The  Court:     Subject  to  the  unquestionable  possibility 
of  contributory  negligence. 
Mr.  Stanbury:     Yes,  sir. 

The  Court:  Is  there  any  objection  to  it?  Up  in  XI, 
[139]  gentlemen,  it  is  correct  that  the  truck  was  regis- 
tered to  Mission  Linen  and  Towel  Supply? 

Mr.  Sackett :     That  is  correct ;  that  was  the  stipulation. 
Mr.  Stanbury:     Yes,  sir. 

The  Court:     I  knew  it  was  registered  in  Page's  name. 
Mr.   Stanbury:     It  is  registered — 
The   Court:     Registered   in   the  name  of   Page  doing 
business  as. 

Mr.  Sackett:  That  is  the  way  I  believe  it  is.  George 
B.  Page. 

The  Court:  But  this  finding  says  it  was  owned  by 
Page  doing  business  as  Mission  Liaeu  and  Towel  Supply 
and  registered  to  the  Mission  Linen  and  Towel  Supply 
Company. 

Mr.  Stanbury:     I  believe  that  is  our  exact  stipulation. 
Mr.    Sackett:     That  was   our   stipulation,   and   that   is 
correct,  your  Honor. 

Mr.  Stanbury:     Just  one  moment.     Let  us  make  sure 
of  it.     It  says  in  the  stipulation,  page  2,  paragraph  2(a)  : 
"That  the  accident  out  of  which  the  present  insur- 
ance coverage  controversy   arises   occurred   on   Jan- 
uary  16.    1946,  when  a  truck  owned  by  George  B. 
Page   dba   Mission   Linen   and   Towel   Supply   Com- 
pany  and    registered   to    Mission   Linen   and   Towel 
Supi)ly  Company,  *  *  *." 
The  Court:     Very  well,  that  covers  it.   [140] 
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Very  well,  XIII.     Is  there  anything  in  XIII  that  either 
of  you  object  to? 

Mr.  Sackett:  With  regard  to  that,  if  the  court  please, 
we  believe  that  Gilbert  should  be  omitted  from  that  find- 
ing, except  it  should  not  be  omitted  on  lines  11  and  12. 
"that  it  is  true  that  the  said  Robert  Echols  and 
Beverly  Echols  are  entitled  to  recover  damages  in 
excess  of  $3,000.00,  exclusive  of  interest  and  costs, 
against  any  or  all  of  the  defendants  named  in  their 
said  action  against  the  defendants  named  in  (1)  and 
(2)  of  this  paragraph  solely  through  the  imputation 
to  them  of  the  negligence  of  Floyd  Gilbert  by  opera- 
tion of  law." 

I  again  arise  to  a  point  of  inquiry.  Can  the  court  make 
that  type  of  a  finding,  including  Gilbert,  in  view  of  the 
fact  that  Gilbert  has  not  been  served  in  either  action, 
neither  in  the  State  Court  nor  this  court. 

The  Court :  If  you  gentlemen  stipulate  that,  that  those 
are  the  facts  in  the  action.  That  is  what  it  amounts  to; 
you  are  stipulating  what  the  facts  are. 

Mr.  Sackett:     That  Gilbert  was  negligent? 

The  Court:  T  considered  your  objection  to  including 
Floyd  Gilbert,  but  I  cannot  assume  that  there  is  not  a 
possibility  that,  the  day  before  that  action  goes  to  trial, 
Floyd  Gilbert  will  appear  and  be  served  and  the  judgment 
may  go  [141]  against  him.  Of  course,  it  is  stipulated 
here  that  he  has  not  yet  been  served  with  process  but, 
non  constat,  he  may  be  served  prior  to  the  trial  of  that 
action. 

Reading  that  last  portion:  "that  it  is  true  that  the 
said  Robert  Echols  and  Beverly  Echols  are  entitled  to 
recover  damages  in  excess  of  $3,000.00,  exclusive  of  in- 
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terest  and  costs,  against  any  or  all  of  the  defendants 
named  in  their  said  action,"  should  not  that  portion  of 
that,  the  words  "against  any  or  all  of  the  defendants 
named  in  their  said  action,"  be  stricken  and  permit  it  to 
read,  as  it  would  then,  ''against  the  defendants  named  in 
(1)  and  (2)  of  this  paragraph  solely  through  the  impu- 
tation to  them  of  the  negligence  of  Floyd  Gilbert  by  opera- 
tion of  law"? 

Mr.  Stanbury:     I  think  that  is  correct. 

Mr.  Sackett;  In  other  words,  the  court  suggests  strik- 
ing out  "any  or  all  of  the  defendants  named  in  their  said 
action"  ? 

The  Court:  In  lines  15  and  16,  page  7,  strike  the  com- 
ma and  strike  the  words  "against  any  or  all  of  the  de- 
fendants named  in  their  said  action"  and  the  comma  fol- 
lowing that.  Then  it  would  read  that  they  are  entitled  to 
recover  "against  the  defendants  named  in  (1)  and  (2) 
of  this  paragraph  solely  through  the  imputation  to  them 
of  the  negligence  of  Floyd  Gilbert  by  operation  of  law." 

Does  that  satisfy  it? 

Mr.  Stanbury:     Yes,  sir.   [142] 

The  Court:  In  paragraph  XIV  I  would  strike  out  of 
lines  26  and  28  the  clause:  "the  Court  finds  that  the 
said  policy  of  the  plaintiff  also  provides  coverage  as  set 
forth  in  paragraph  XVIII  of  these  findings;". 

Unless  there  is  some  special  reason,  I  do  not  see  the 
necessity  for  the  inclusion  of  that  clause  at  that  juncture. 

Mr.  Stanbury:  Does  your  Honor  at  this  time  object 
to  the  Finding  XVIII,  or  merely  referring  to  it  at  this 
])lace  ? 

The  Court:  I  do  not  see  any  reason  to  refer  to  it  at 
this  place,  and  we  will  take  up  Finding  XVIII  when  we 
come  to  it. 
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Mr.  Stanbury:  Just  so  as  to  guard  against  incon- 
sistent findings,  that  was  all.  I  might  say  that  if  these 
findings  were  inconsistent,  that  in  XIV  it  is  intended  to 
be  all-inclusive  and  XVIII  does  something  else.  It  would 
merely  be  a  technical  irregularity,  if  any.  But  I  have 
had  the  misfortune  of  going  to  Washington,  D.  C.  to  lose 
a  judgment  because  of  alleged  inconsistent  findings,  and 
that  is  what  makes  me  hyper-cautious  now. 

The  Court :  Cannot  that  be  covered  by  inserting  after 
"policy"  in  line  25.  "among  other  things"? 

Mr.  Stanbury:  Yes.  Before  "all  injuries,"  if  the 
court  please? 

The  Court:  Yes.  "covers,  up  to  the  limits  of  said 
policy,  among  other  things,  all  injuries."   [143] 

Mr.  Stanbury:  Yes,  sir;  it  does.  And  take  out  the 
clause:  "the  Court  finds  that  the  said  policy  of  the  plain- 
tiff also  provides  coverage  as  set  forth  in  paragraph 
XVIII  of  these  Findings"? 

The  Court:  Yes.  Now,  as  so  amended  is  paragraph 
XIV  satisfactory? 

Mr.  Stanbury:     Yes,  sir. 

The  Court :     Is  there  any  objection  to  XV  ? 

Mr.  Sackett :  I  think,  your  Honor,  again,  I  had  a  note 
on  that  which  I  think  has  already  been  answered.  It  was 
a  question  of  whether  the  Finding  went  further  than  the 
court's  decision,  and  I  believe  you  have  resolved  that  dis- 
cussion on  the  other  Finding. 

The  Court:  Should  we,  in  line  30  on  page  7,  in  de- 
scribing the  Ohio  Casualty's  policy,  just  to  be  consistent, 
say  "covers,  among  other  things,  the  liability"  ? 

Mr.  Stanbury:  That  is  certainly  proper  if  it  does 
cover  anything  else.  I  am  unaware  of  anything  else  it 
does  cover,  technically,  because  it  does  not  cover  Gilbert 
and  it  does  not  cover  Page  as  doing  business  as  Mission. 
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So  I  do  not  know  what  else  it  would  refer  to.  I  think  the 
Ohio  insures  only  McKeon  and  Page  doing  business  as 
Pacific  Linen  and  Supply  Company. 

Mr.  Sackett:  For  the  purposes  of  this  controversy,  I 
think  that  is  correct.  Of  course,  the  policy  itself  does 
have  [144]  this  extended  coverage  provision.  It  could  be 
anybody,  just  so  it  was  an  "owned  vehicle." 

Mr.  Stanbury :  That  is  correct,  but  there  is  no  one 
answering  that  description  in  the  findings  of  the  court 
that  I  know  of. 

The  Court:  Well,  if  you  are  both  satisfied,  we  will 
pass  on. 

Is  there  anything  in  XV  that  anyone  objects  to? 
Mr.  Sackett:     We  have  no  objection  to  XV,  except  we 
believe  that  our  Finding  XIII  should  be  added: 

"That  the  Defendant,  Floyd  Gilbert,  was  not  served 
with  process  in  said  San  Luis  Obispo  County  action 
for  damages  and,  at  the  time  of  the  trial  of  this 
cause,  was  not  within  the  State  of  California." 

The  Court:  Well,  he  might  be  served  before  the  San 
Luis  Obispo  County  action  is  tried,  might  he  not? 

Mr.  Sackett :     Yes. 

The  Court:     How  is  it  material? 

Mr.  Sackett :     There  is  that  possibility. 

The  Court:  How  is  it  material?  I  am  not  going  to 
attempt  to  assume  in  this  action  that  there  has  been  a 
judgment  against  Floyd  Gilbert,  because  there  has  not 
been  according  to  the  facts  brought  here,  and  apparently 
there  is  little  likelihood  that  there  will  be  in  that  San  Luis 
Obispo  action.  There  may  be  later  in  some  other  action. 
Does  that  |  145]  meet  your  objection? 

Mr.  Sackett :     I  believe  it  does,  your  Honor. 
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The  Court:     In   Paragraph   XVI   I   would   strike   the 
line   13  after   "Georg-e  B.   Page  individually"   strike   the 
"and/" — "individually  or  doing  business". 
Mr.  Stanbury :     Yes,  sir. 

The  Court:  And  in  Hne  17,  after  the  name  of  'The 
Ohio  Casualty  Insurance  Company,"  I  would  put  a  period 
and  strike  "within  the  meaning  of  said  policy  and  the 
endorsement  thereto  set  forth  in  paragraphs  VII  and  VIII 
of  these  Findings." 

Mr.  Stanbury:     Yes,  sir. 

The  Court:  Is  there  any  other  suggestions  with  re- 
spect to  paragraph  XVI  ? 

Mr.  Sackett:     We  would  have  no  further. 
The  Court:     Paragraph  XVII,  I  would  strike  at  the 
end  of  the  paragraph  the  words  "the  Court  finds  that  it  is 
admitted  and  stipulated  by  the  aforesaid  plaintiff  that  the 
said  Floyd  Gilbert  was  an  assured  under  its  policy  at  the 
time  of  said  accident." 
Mr.  Stanbury:     Yes. 
The  Court :     The  record  shows  that. 
Mr.  Stanbury :     That  is  right. 

The  Court :     I  do  not  believe  it  has  a  proper  place  here. 
Mr.  Stanbury :     I  agree  with  you. 

The  Court:     Is  there  any  other  suggestion  with  respect 
[146]  to  Finding  XVII? 
Mr.  Sackett:     None,  your  Honor. 
The  Court:     Or  XVIII? 
Mr.  Sackett :     None,  your  Honor,  as  to  that. 
The  Court:     XIX,   I  would  strike  those   two   "and/" 
before  the  "or". 

Mr.  Stanbury:     Just  "or"? 

The  Court:     Just  "or".     Doesn't   that  serve  the  pur- 


pose 


The  Ohio  Casualty  Insurance  Company,  et  al.     195 

Mr.  Stanbury:     Yes,  sir;  completely. 

The  Court:     Is  there  any  objection  to  Finding  XIX? 

Mr.  Sackett:     No  objection. 

The  Court:  Finding  XX,  I  would  strike  line  30  after 
the  name  of  the  Ohio  Company,  the  words:  "and  within 
the  exclusion  of  the  endorsement  thereto  contained  in 
paragraph  VII  of  these  findings;". 

Mr.  Stanbury  :     Yes,  sir. 

The  Court:  And  at  the  end  of  the  paragraph,  the 
words  "and  were  activities  within  the  meaning  of  the 
excluding  endorsement  set  forth  in  paragraph  VII  of 
these  Findings." 

Mr.  Stanbury :     Yes,  sir. 

The  Court:     Is  there  any  objection  to  XX? 

Mr.  Sackett :     No.    That  has  been  covered  by  the  court. 

The  Court:  Paragraph  XXI.  I  have  put  a  period 
after  "Exchange"  at  the  end  of  line  23,  and  strike  the 
words :  "and  that  said  endorsements  do  not  affect  the 
rights  or  liabilities  [147]  of  any  of  the  parties  with  re- 
spect to  the  accident  in  question." 

Not  that  that  would  be  improper,  but  it  seems  to  me 
that  is  a  conclusion  of  law  and  is  not  proper  there. 

Paragraph  XXII,  any  suggestions  with  respect  to  it? 

Mr.  Sackett :     No,  your  Honor. 

The  Court :  Now,  in  the  Conclusion  of  Law.  para- 
graph I,  line  9  refers  to  the  San  Luis  Obispo  County 
"action  entitled".     It  seems  to  me  that  should  be  quoted. 

Mr.  Stanbury :     Oh,  yes. 

The  Court :     The  title. 

Mr.  Sackett:     Quote  starting  with  the  name  "Robert"? 

The  Court:  With  "Robert"  and  ending  up  with  "Gil- 
bert," apparently. 

Mr.  Stanbury:  It  is  cjuoted.  Shall  I  just  put  quotes 
around  it?    You  want  to  put  quotes  around  it? 
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The  Court :     Yes ;  1  would  put  quotes  around  it. 

Mr.  Stanbury :     Yes.    Close  the  quote  after  "Gilbert,"  ? 

The  Court :     After  "Gilbert,". 

With  respect  to  paragraph  II,  should  not  the  words  in 
lines  24  and  25:  "and  subject  to  the  provisions  of  para- 
graph III  of  these  conclusions  of  law,"  be  stricken? 

Mr.  Stanbury :  Not  unless  we  can  agree  that  there  will 
thereby  be  no  conflict,  your  Honor,  because  there  is  joint 
insurance  on  Ohio's  assured  McKeon  and  Page,  and  the 
paragraph  merely  stating  that  Ohio  owes  that  obligation 
may  be  found  in-  [148]  consistent  with  the  finding  of 
joint  liability;  and  that  is  the  only  reason  that  is  in  there, 
and  I  think  it  is  important  in  this  place. 

The  Court :     Do  you  agree,  Mr.  Sackett  ? 

Mr.  Sackett :     Yes ;  I  do,  your  Honor. 

The  Court :     Very  well,  it  will  stay. 

Then  Conclusion  of  Law  III.  page  12,  at  the  end  of  it, 
should  not  this  language  of  the  conclusion  commencing 
after  the  word  "Company"  in  line  14  on  page  12:  "pro- 
vided however  that  the  combined  payment  by  both  plaintiff 
and  defendant  The  Ohio  Casualty  Insurance  Company 
shall  not  exceed  the  limits  of  said  defendant's  policy  for 
$25,000.00  for  death  of  or  injury  to  one  person  and 
$50,000.00  for  the  entire  accident." 

Mr.  Stanbury:  What  was  the  change  there,  your 
Honor  ? 

The  Court :     I  would  strike  that. 

Mr.  Stanbury:     Oh,  strike  it? 

The  Court:     Strike  it  entirely. 

Mr.  Stanbury:  The  only  purpose  for  that — and  the 
court  has  not  expressed  any  opinion  on  it,  so  I  don't  know 
whether  the  court  agrees  or  not— the  Ohio  policy  says 
that  it  takes  credit  for  any  other  insurance  the  assured 
has  and  it  is  not  to  provide  anything  but  excess.     We 
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know  that  when  both  policies  say  they  are  excess,  that 
both  poHcies  have  a  claim  to  it.  It  does  not  follow  neces- 
sarily that  the  [149]  larger  policy  can  say  that  we  are 
not  going-  to  contribute  to  any  insurance  at  all  or  give 
the  assured  more  insurance  than  he  would  have  under 
our  policy. 

The  Court:  Don't  you  have  here  both  policies  con- 
taining the  same  clause? 

Mr.  Stanbury:  If  they  do  have  it.  You  say  yours 
has  it? 

Mr.  Sackett:     Yes. 

Mr.  Stanbury :  Theirs  being  the  smallest  one.  Now, 
United  policy  says  it  is  all  excess ;  so  does  ours.  I  am  not 
talking  about  that  clause.  And  I  do  not  think  the  United 
policy  has  this  other  clause  where  the  Ohio  policy  says  it 
will  not  pay.  We  should  have  the  exact  words  here  and 
it  is  in  one  of  my  memoranda.  I  think  it  is  in  the  supple- 
mental. It  is  in  paragraph  4  under  exclusions  of  the  Ohio 
policy.     It  is  Exhibit  B,  page  3;  it  reads  as  follows: — 

The  Court:     "Other  Insurance"? 

Mr.  Stanbury:  Yes,  sir;  beginning  with  "provided,". 
It  is  an  academic  question,  because  this  case  up  there  in 
San  Luis  Obispo  is  not  going  to  run  into  that  sort  of 
money;  so  I  won't  urge  it  strongly  here  at  all. 

The  Court:  I  notice  in  United  under  "other  insur- 
ance" it  is  almost  verbatim. 

Mr.  Stanbury:     Yes,  sir. 

The  Court:  I  would  assume  that  they  would  cancel 
each  [150]  other  out. 

Mr.  Stanbury :  They  certainly  cancel  each  other  out 
as  to  the  smaller  limits;  there  is  no  doubt  about  that. 
But  there  is  no  reason  why  those  upper  limits  could  not 
apply,  and  it  would  be  worth  a  \'ig-orous  argument  if  there 
were  any  chance  of  that  happening.     But  it  is  not  going 
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to  happen,  so  I  am  not  concerned  to  argue  it  for  that 
reason. 

The  Court:     Let  us  strike  it,  then. 

Mr.  Stanbury:     All  right. 

Mr.  Sackett:     Striking  out  line  14? 

The  Court:  Yes;  beginning  with  "provided"  to  the 
end  of  line  18.  Is  there  any  objection  to  Conclusion  of 
Law  IV? 

Mr.  Sackett :     No.    No,  your  Honor. 

The  Court:  With  respect  to  Conclusions  of  Law  V, 
VI,  VII,  and  VIII  why  shouldn't  they  be  stricken? 

Mr.  Stanbury:  Well,  No.  V  appears  to  be  repetition 
of  L 

The  Court :     Yes. 

Mr.  Stanbury:  It  is  Gilbert.  Let's  see.  There  is  no 
reference  to  Gilbert,  your  Honor,  in  Conclusion  I.  The 
only  place  where  there  is  any  reference  to  an  obligation 
of  Gilbert  is  in  line  8  of  page  11. 

The  Court :     In  I. 

Mr.  Stanbury;     But  only  referred  to  as  a  party.   [151] 

Mr.  Sackett;  He  is  obligated  under  the  contract  nam- 
ing both  Page  and  Gilbert. 

The  Court:  Just  prior  to  "entitled",  three  words  prior 
to  "entitled". 

Mr.  Stanbury:  Yes.  And  "to  respond",  down  at  the 
bottom,  "to  respond  to  and  satisfy  any  judgment  which 
might  be  rendered     *     *     *".     It  is  covered. 

The  Court :     So  V  can  go  out. 

Mr.  Stanbury :     V  is  repetitious. 

The  Court :     Very  well,  let  us  strike  it. 

Mr.  Sackett ;     Strike  V  out. 

The  Court;     V  will  be  stricken.     VI  is  not  necessary 

is  it  ? 
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Mr.  Stanbury:  Well,  only  if  they  should  dismiss  up 
there  and  file  a  new  action  and  contend  that  the  court  has 
only  adjudicated  this  one  action. 

As  I  see  it,  it  does  not  harm  anybody,  your  Honor,  and 
it  would  avoid — 

The  Court:     I  take  it  it  would  meet  the  situation  if 
you  used  Conclusion  of  Law  VI  and  struck  "or  any  other 
person,  firm  or  corporation",  because  it  would  not  be  a 
binding  adjudication  upon  them,  anyhow? 
Mr.  Stanbury:     No. 

The  Court:     Do  you  agree  to  strike  "or  any  other  per- 
son, firm  or  corporation"?  [152] 
Mr.  Stanbury  :     Yes,  sir. 

The  Court:  Then  that  will  be  stricken,  and  otherwise 
Conclusion  VI  will  stand. 

Mr.  Stanbury :  Yes,  sir.  The  reason,  your  Honor,  that 
Finding  VII  is  suggested  here — 

The  Court:  That  is  Conclusion  of  Law  VII? 
Mr.  Stanbury :  Conclusion  of  Law  VII,  is  because  the 
parties  came  before  this  court  to  have  their  rights  adjudi- 
cated, and  the  court  will  recall  that  when  it  came  time  to 
consider  their  relations  to  Gilbert  we  stipulated.  It  was 
an  afternoon  recess.  We  came  back  in  and  Mr.  Brown 
said  that  we  would  stipulate  to  the  court  making  a  disposi- 
tion as  to  the  rights  and  liabilities  of  Gilbert. 

The  Court:  Yes,  Mr.  Stanbury.  I  have  done  that, 
but  when  I  find  that  Gilbert  is  an  additional  assured  of 
the  plaintiff's  policy  and  is  not  an  additional  assured  of 
Ohio's  policy,  any  number  of  legal  consequences  may  flow 
from  that  finding.  It  seems  to  me  that  that  is  as  far  as 
I  can  go  in  this  action. 

Mr.  Stanbury :     Perhaps  so,  your  Honor. 
The  Court:      Even  if  you  stipulated  that  I  might  make 
a  declaration  to  the  effect  of   the  plaintiff's   obligations 
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upon  further  contingencies,  those  contingencies  have  not 
come  to  pass,  and  if  there  is  any  controversy  from  that, 
it  has  not  been  litigated  here  and  I  doubt  if  it  is  a  matter 
[153]  which  can  be  adjudicated  now. 

Mr.  Stanbury:  I  think  that  on  VII  the  only  reason 
for  VII  was  to  remove  argument  in  the  future  about  what 
these  conclusions  mean.  It  is  true  that  it  follows  clearly 
as  an  operation  of  law  from  the  previous  conclusions 
what  the  rights  of  the  parties  are;  but  it  was  designed 
to  avoid  argument. 

Now,  the  real  argument,  as  I  see  it,  is  on  Conclusion 
VIII,  and  that  is  the  one  where  I  acknowledge  argument, 
that  is,  that  there  is  where  the  argument  existed  as  far 
as  I  can  see  in  this  whole  proceeding.  And  the  reason 
for  suggesting  that  eighth  conclusion,  your  Honor,  was 
simply  this— and  it  is  a  very  important  consideration— 
the  Ohio  Casualty  Company  and  the  United  Pacific  are 
before  this  court  for  a  declaration  of  their  rights,  and 
they  stipulate — 

The  Court:  With  respect  to  that  San  Luis  Obispo 
action. 

Mr.  Stanbury:  We  did  not  ask  for  it.  The  plaintiff 
asked  for  it.  an  adjudication  of  their  rights,  and  certainly 
that  is  broad  enough  to  cover  this  situation. 

To  hold  the  matter  of  the  pleading  in  abeyance  for  a 
moment,  your  Honor,  the  parties  here  stipulated  that 
Gilbert  caused  this  accident,  he  is  liable.  We  stipulated 
that  the  court  may  decide  where  the  insurance  lies  and 
the  court  has  [154]  made  a  finding.  There  is  nothing 
else  to  be  done  between  these  two  companies.  We  can 
go  to  Nebraska  and  sue  Gilbert  but.  with  what  object? 

Gilbert,  if  we  try  to  collect  from  Gilbert,  that  is  very 
true  we  have  to  get  a  judgment  against  Gilbert,  but  in 
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attempting  to  collect  from  the  United  Pacific  with  what 
object  do  we  go.  It  would  only  be  for  the  benefit  of 
United  Pacific,  to  prove  what  they  admit  right  here  in 
writing  in  this  court. 

The  Court:     Let  us  dispose  of  VII  first. 
Mr.  Stanbury:     Yes,  sir. 
The  Court :     Are  you  ready  to  strike  VII  ? 
Mr.  Stanbury:     Well,  your  Honor,  I  would  stipulate 
to  strike  VII  if  VIII  is  left  in,  but  if  VIII  goes  out, 
then  I  want  to  be  heard  some  more  on  VII. 

The  Court:     They  duplicate  each  other,  do  they  not? 
Mr.  Stanbury :     They  do ;  yes. 

The  Court:  Well,  let  us  dispose  of  VII  by  striking  it 
out,  because  VIII  is  larger  than  VII. 
Mr.  Stanbury:  That  is  all  right;  yes. 
The  Court:  Let  us  discuss  VIII.  I  am  just  wonder- 
ing whether  that  is  a  justiciable  controversy  at  this  time, 
what  the  rights  of  the  plaintiff  and  Ohio  Casualty  might 
be  in  the  event  at  some  future  time  there  should  be  a 
judgment  against  Floyd  Gilbert.  [155] 

Mr.  Stanbury:  Now,  let  us  cover  what  will  happen  if 
we  get  a  judgment  against  Gilbert.  My  point  is  that 
where  everything  is  stipulated  to  as  between  the  parties 
who  stipulate,  it  is  an  idle  thing  to  go  to  Nebraska  and 
prove  what  is  admitted,  for  the  benefit  of  the  United 
Pacific. 

Between  the  United  Pacific  and  the  Ohio  we  are  in 
court  asking  the  court  to  decide  our  rights,  and  the  Ohio 
is  about  to  advance  some  money  to  contribute  to  a  settle- 
ment or  help  to  satisfy  a  judgment  with  the  United,  which, 
by  operation  of  law,  the  United  is  liable  for  if  the  liability 
of  Gilbert  is  reduced  to  judgment. 

The  Court :  But  McKeon  and  Page  doing  business  as 
Pacific  Laundry  and  Dry  Cleaners  are  not  here. 
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Mr.  Stanbury:  This  conclusion  might  have  to  be 
whittled  down  to  take  them  out,  your  Honor.  Let  us 
assume  that  it  is  rewritten  to  take  them  out  and  that  the 
court  goes  no  further  than  the  parties  that  appeared  in 
their  complaint  and  stipulated  in  court  here  that  this 
court  decide  their  rights,  United  and  Ohio,  what  right 
is  United  being  deprived  of  here? 

They  are  deprived  of  the  right  of  having  a  judgment 
obtained  against  their  assured  Gilbert,  which  is  an  idle 
act  and  an  utter  waste  of  time  and  money,  because  they 
stipulate  to  the  liability  of  their  assured  right  here.  So 
how  is  anything  added  by  a  judgment  in  Nebraska  or  any- 
where else?  [156] 

I  cited  to  your  Honor  a  case,  a  Washington  case,  hold- 
ing that  it  is  not  necessary  to  get  a  judgment  against  the 
assured  in  order  to  be  entitled  to  recover  under  a  policy 
if  it  is  clearly  established  that  the  liability  exists. 
The  Court:  Yes;  I  recall  the  case. 
Mr.  Stanbury:  This  court  could  not  adjudicate  any- 
thing as  to  Gilbert  nor  as  to  McKeon  and  Page. 

The  Court:     All  right;  let  us  take  them  out  of  there. 
Mr.  Stanbury:     Yes. 

The  Court:  Conclusion  of  Law  VHI  will  read  then, 
will  it  not,  "That  the  plaintiff  United  Pacific  Insurance 
Company  alone  insures  the  liability  of  Floyd  Gilbert  in 
connection  with  the  said  accident  of  January  16,  1946, 
and  is  obligated,  within  the  cash  limits  of  its  policy,"— 
we  do  not  need  the  "cash,"  do  we? 
Mr.  Stanbury:     No. 

^^  The  Court:  —"within  the  limits  of  its  policy,"  strike 
"cash"— "to  respond  to  and  satisfy  any  judgment  which 
may  be  rendered  against  Floyd  Gilbert  in  connection  with 
the  said  accident"— we  strike  the  next  clause,  strike  the 
next  clause  "and  to  pay,   indemnify  and  reimburse  any 
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claim  which  may  be  made  against  the  said  plaintiff  United 
Pacific  Insurance  Company,  as  insurer  of  Floyd  Gilbert, 
by  R.  H.  McKeon  and  G.  B.  Page  doing  business  as  Pacific 
Laundry  and  Dry  Cleaners  or  R.  H.  McKeon  or  G.  B. 
Page  [157]  individually." 

Where  does  that  leave  us? 

Mr.  Stanbury :  If  your  Honor  please,  I  would  suggest 
not  striking  it  but  changing  it  to  read  as  follows,  going 
back  to  where  your  Honor  suggested  to  strike,  '*and  to 
pay". 

The  Court:     Yes. 

Mr.  Stanbury:  And  permit  it  to  read  this  way:  "to 
pay,  indemnify  and  reimburse  any  claim  which  may  be 
made  against  the  said  plaintiff  United  Pacific  Insurance 
Company,  as  insurer  of  Floyd  Gilbert  by"— dropping 
down — "defendant  The  Ohio  Casualty  Insurance  Company 
for  reimbursement  of  expenditures  actually  made  or  to 
be  made  *  *  *  j^  satisfaction  of  judgment  or  in 
settlement  of  claims  arising  from  said  accident  and  specifi- 
cally with  regard  to  the  claims  of  Robert  Echols  and 
Beverly  Echols." 

That  disposes  of  the  Exhols'  rights,  except  those  parties 
that  come  in  here  and  ask  the  court  that  the  court  declare 
their  rights. 

At  a  time  when  the  decision  of  this  court  was  not 
known  to  these  people,  both  counsel  said,  "We  stipulate 
that  the  court  may  decide  this  question  of  Gilbert  and 
thus  avoid  the  circuity  of  action  which  is  perfectly  ridicu- 
lous." The  United  Pacific,  stipulating  its  assured's  Ha- 
bility,  is  in  no  position  to  say,  "You  go  to  Nebraska  and 
get  a  judgment  and  prove  it,"  because  they  admit  it  right 
out  here  |15Sj  in  open  court;  they  admit  it  in  writing. 
And  even  in  tlie  old  days,  I  believe  that  their  admission 
\\'Ould  dispense  with  the  condition  precedent  of  a  judg- 
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ment;  but  certainly  in  the  spirit  of  the  present  times, 
where  we  look  more  to  the  substance  than  we  used  to,  I 
respectfully  submit,  your  Honor,  that  for  the  United 
Pacific  to  say  that  although  we  admit  in  these  proceedings 
that  our  assured  is  liable,  and  although  we  have  submitted 
it  to  a  court  to  decide  who  insured  this  man,  nevertheless, 
we  have  a  right  to  make  you  go  and  find  him  and  procure 
a  judgment  and  thus  prove  to  us  your  claim. 

The  Court:  How  can  they  bind  him?  That  is  what  is 
bothering  me. 

Mr.  Stanbury:     They  can't,  your  Honor. 

The  Court :  If  they  paid  out  for  his  account,  they 
might  have  a  claim  against  him  for  reimbursement. 

Mr.  Stanbury:  Not  as  his  insurer.  An  insurer  can't 
get  the  money  back  from  the  insured. 

The  Court:  No.  Your  answer  to  that  is,  of  course, 
that  there  is  no  action  over. 

Mr.  Stanbury:     No,  sir. 

The  Court:  Against  the  principal,  or,  rather,  against 
the  assured  here,  Gilbert. 

Mr.  Stanbury:  Yes,  sir.  In  fact,  I  will  tell  you  what 
I  think  of  this  point,  your  Honor.  I  would  be  willing 
[159]  to  have  Mr.  Sackett  argue  it  for  me.  If  Mr. 
Sackett  can  tell  your  Honor  in  what  respect  United  Pacific 
gains  anything  or  what  right  they  have  to  say:  "Al- 
though we  admit  our  assured's  liability,  you  must  get  a 
judgment  against  him  to  prove  it  to  us,"  if  he  can  advance 
any  reason  that  sounds  compelling,  I  think  it  is  more 
convincing  than  hearing  me  argue  the  contrary.  I  don't 
think  it  can  be  done. 

The  Court:     What  do  you  say,  Mr.  Sackett? 

Mr.  Sackett:  Well,  we  feel  in  regard  to  both  VII  and 
VIII— of  course,  VII  is  out— but  VIII  goes  to  the  sub- 
rogation theory  of  the  defendant  Ohio  Casualty,  and  this 
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attempts  to  make  a  finding  by  this  court  as  to  what  the 
rights  might  be  in  the  future,  what  might  be  done  in  the 
future. 

I  will  admit  that  we  have  stipulated  that  the  negligence 
of  Gilbert  is  what  brought  this  about.  There  has  been  a 
finding  that  Gilbert  is  the  sole  assured  of  the  United 
Pacific  and  not  of  the  Ohio. 

The  Court:  Can  there  be  any  question  but  what  the 
legal  consequences,  as  Mr.  Stanbury  claims,  will  follow 
if  the  court's  construction  here  is  correct? 

Mr.  Sackett:  I  do  not  say  that  there  is.  In  fact, 
the  court  finds  that  the  Ohio  does  not  insure  Gilbert;  that 
the  United  does  insure  Gilbert.  All  right.  The  legal 
effect  of  that  is  what?  They  can  proceed  to  subrogate 
against  [160]  their  employee  Gilbert. 

The  Court :  Is  there  any  reason  why  this  court  cannot 
adjudicate  that  result,  the  plaintiff  here  having  sought 
the  equitable  remedy  and  a  court  of  equity  being  always 
inclined,  once  it  takes  jurisdiction,  to  resolve  the  entire 
controversy  ? 

Mr.  Sackett :  We  feel,  while  the  objection  was  raised 
to  that,  or,  rather,  not  an  objection — it  was  left  out  of 
the  findings  we  proposed  because  the  court  had  not  pro- 
nounced that  as  its  decision  on  July  11th.  This  verifies 
it,  and  if  the  court  does  make  that  as  a  part  of  the  deci- 
sion, I  personally  can  see  no  objection  to  that  being  done. 

The  Court:  Of  course,  what  I  announced  on  July  11th 
was  legally  what  the  court  intends  to  do. 

Mr.  Sackett :     I  appreciate  that,  your  Honor. 

The  Court :  The  formalities  have  to  be  taken  care  of. 
I  always  find  that  a  great  many  things,  as  a  rule,  we  think 
of  when  we  come  to  settling  the  final  judgment  that  may 
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not  have  been  anticipated  as  a  matter  of  detail  at  the 
time  of  the  decision. 

Mr.  Sackett :     To  be  honest  and  frank  with  the  court — 

The  Court:  I  have  been  inclined  to  agree,  but  I  am 
impressed  with  this  fact:  The  plaintiff  here  sought  the 
remedy,  invoked  the  equitable  jurisdiction  of  this  court, 
with  the  consequences  that  I  have  just  adverted  to;  and 
the  [161]  fact  that  the  plaintiff'  has  stipulated  that  the 
negligence  of  its  assured  was  the  sole  proximate  cause  of 
this  accident.  There  is  no  question,  as  has  been  pointed 
out  here,  of  any  possible  claim  over  for  reimbursement 
against  the  assured;  so  there  is  no  reason  why  the  plain- 
tiff could  not  stipulate  facts  comprising  the  condition 
precedent  to  liability  under  its  policy,  and  having  done  so, 
should  not  this  court  of  equity  clean  up  the  controversy, 
button  it  up,  in  the  language  of  the  street? 

Air.  Sackett:  I  can  advance  no  argument,  your  Honor, 
against  what  the  court  has  stated.  And,  as  I  wanted  to 
state  to  the  court,  these  matters  were  sent  immediately 
up  to  Mr.  Brown  who  has  carried  the  laboring  oar  in 
this  case — I  have  been  more  or  less  the  Los  Angeles  go- 
between,  you  might  say — and  he  did  not  think  that  was 
necessary,  and  we  could  work  it  out  as  we  have. 

The  Court:  If  I  am  in  error  and  you  take  an  appeal, 
why,,  perhaps  the  entire  matter  can  be  corrected.  But  I 
believe  that  the  Federal  Court,  having  the  very  broad 
equitable  jurisdiction — as  broad  as  the  courts  of  chancery 
had  at  the  time  of  the  Revolution — that  we  are  a  little  bit 
too  niggardly  sometimes  in  the  exercise  of  it  and  leave 
controversies  hanging  that  should  not  have  been  left 
hanging. 

I  am  glad  to  have  this  argument  impressed  upon  me  for 
that  reason.  I  think  that  it  should  be  adopted,  and  then 
the  [162]  matter  is  closed  one  way  or  the  other  when  it 
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becomes  final.     So  let  us  amend  Conclusion  of  Law  No. 

VIII  to  read  as  follows: 

"That  the  plaintiff  United  Pacific  Insurance  Com- 
pany insures  the  liability  of  Floyd  Gilbert  in  connec- 
tion with  the  said  accident  of  January  16,  1946,  and  is 
obligated,  within  the  limits  of  its  policy,  to  respond 
to  and  satisfy  any  judgment  which  may  be  rendered 
against  Floyd  Gilbert  in  connection  with  the  said 
accident  and  to  pay  and  reimburse  any  claim  which 
may  be  made  against  the  said  plaintiff  United  Pacific 
Insurance  Company,  as  insurer  of  Floyd  Gilbert,  by 
defendant  The  Ohio  Casualty  Insurance  Company 
for  reimbursement  of  expenditures" — 

instead  of 

"actually  made" — 

"reasonably  and  necessarily  made  or  to  be  made  by 
The  Ohio  Casualty  Insurance  Company  in  satisfaction 
of  any  judgment." 

Well,  I  am  somewhat  in  doubt  about  that  language  there 
at  the  present  time. 

Mr.  Stanbury:  I  think  that  we  should  limit  it  to 
Robert  Echols  and  Beverly  Echols. 

The  Court:  Yes;  any  final  judgment  which  might  be 
rendered  in  favor  of  Robert  Echols  and  Beverly  Echols 
or  [163]  either  of  them  for  damages  proximately  result- 
ing from  the  aforementioned  accident  of  January  16,  1946. 
Will  that  cover  it? 

Mr.  Stanbury :  I  am  writing.  I  have  something  to 
say,  your  Honor.  It  another  judgment  is  rendered  up 
there,  if  we  settle  it,  as  we  will,  and  the  action  is  going 
to  be  settled — in  fact,  the  price  is  agreed  on — there  is  no 
objection  to  telling  the  court  it  is  settled? 

Mr.  Sackett:     No. 
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Mr.  Stanbury:  That  case  is  settled  for  $10,250.  It 
has  not  gone  through  yet.  Under  the  court's  order  we 
shall  pay  out  $5,125  as  one  of  the  insurers  of  this  em- 
ployer. 

The  Court:  You  can  cover  that  by  stipulating  the 
judgment. 

Mr.  Stanbury:  We  were  trying  to  avoid  that  by  not 
having  to  go  up  to  San  Luis  Obispo  and  doing  that.  That 
is  what  we  were  going  to  do,  and  we  decided  not  to  do  it. 
Now,  if  this  finding  is  put  in  it,  the  United  Pacific  would 
be  very  foolish  if  they  did  not  say,  "Well,  we  won't  do 
it  by  stipulated  judgment,  because  by  that  way  we  avoid 
the  spirit  of  the  court's  fourth  and  fifth  conclusions." 
I  won't  say  they  will  do  it. 

The  Court:  How  could  I  do  any  more?  I  could  not 
conclude  that  United  Pacific  would  be  responsible  for 
more  if  the  Ohio  just  wanted  to  generously  go  out  and 
settle.  [164] 

Mr.  Stanbury:  Except  "reasonable  and  necessary." 
It  puts  us  on  proof.  If  we  sue  the  United  Pacific,  we 
have  to  show  it  was  reasonable  and  necessary.  The  rea- 
son I  put  in  "actually  made"  before  was  that  I  thought  it 
covered  the  same  thing. 

The  Court :  I  think  it  can  be  worded  much  better  than 
we  are  wording  it  now. 

Mr.  Stanbury :     Yes,  sir. 

The  Court:  If  you  will  rephrase  that  so  that  it  is 
clearly  qualified  and  it  is  all  expenditures  made  in  the 
way  of  settlement  of  the  claim,  those  which  are  reason- 
ably and  necessarily  made,  the  same  as  you  would  have 
in  a  reinsurance  agreement  application. 

Mr.  Stanbury :  If  the  court  is  satisfied  with  the  words 
"reasonably  and  necessarily" — ■ 
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The  Court:     "made  or  to  be  made  by  The  Ohio  Com- 
pany." 

Mr.  Stanbury:  Yes,  sir;  "in  satisfaction" — 
The  Court:  Let  us  put  it  "in  settlement". 
Mr.  Stanbury:  May  I  make  this  suggestion,  your 
Honor:  That  we  go  exactly  as  the  court  has  dictated  it 
down  to  that  point,  which  will  read:  "by  defendant  The 
Ohio  Casualty  Insurance  Company  for  reimbursement 
of  expenditures  reasonably  and  necessarily  made  or  to 
be  made  by  the  Ohio  Casualty  Insurance  Company  in 
satisfaction  of  any  final  judgment  which  may  be  rendered 
in  favor  of  Robert  Echols  [165]  and  Beverly  Echols  or 
either  of  them  for  damages  proximately  resulting  from 
the  aforementioned  accident  of  January  16,  1946,  or  in 
reimbursement  or  in  settlement  of  the  claims  of  the  said 
Robert  Echols  and  Beverly  Echols  reasonably  and  neces- 
sarily made  by  the  said  Ohio  Casualty  Insurance  Com- 
pany." 

The  Court:     How  is  it  going  to  read  now? 

Mr.  Stanbury:  "or  in  settlement  of  any  claims  of  said 
Robert  Echols  or  Beverly  Echols." 

The  Court:  Wouldn't  you  think  it  better,  if  you  are 
going  to  repeat  it,  to  put  a  comma  and  "for  reimburse- 
ment of  expenditures  reasonably  and  necessarily  made  or 
to  be  made  by  The  Ohio  Casualty  Insurance  Company 
either  (1)  in  satisfaction  of  judgment,  or  (2)  in  com- 
promise settlement  of  the  claims  of  Robert  Echols  and 
Beverly  Echols  or  either  of  them  arising  from  said 
accident"  ? 

Mr.  Stanbury  :     Yes,  your  Honor. 

The  Court :     You  can  no  doubt  improve  upon  that. 

Mr.  Stanbury :  Anyway,  I  have  the  exact  idea.  I  was 
using  editorial  license  here  for  that  same  thought. 
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The  Court:  There  is  always  editorial  license  to  im- 
prove it. 

Mr.  Stanbury :     Yes,  sir. 

The  Court:  I  think  the  paragraph  V  of  the  judgment 
proposed  by  the  United  here  and  directing  action  in 
accordance  with  the  declarations  here  would  be  in  order, 
would  be  an  [166]  appropriate  last  paragraph  to  the 
judgment. 

Mr.  Sackett :     I  thought  I  had  a  copy  of  the  judgment. 
Mr.  Stanbury:     That  is  all  right.     It  is  in  your  con- 
clusion, isn't  it? 

Mr.  Sackett :     No ;  not  the  direction. 
The  Court:     Do  you  have  a  copy? 
Mr.  Sackett :     I  do  not  have  one  with  me. 
The  Court :     Here  is  a  copy.     The  clerk  will  hand  you 
one.     That  will  require  some  editorial  revamping,  but  it 
seems  to  me  it  would  be  in  order  as  a  last  paragraph  of  the 
judgment   for  the  court  to  direct   the  parties   to   act   in 
accordance  with  the  declarations  which  they  sought. 
Mr.  Stanbury :     Yes,  sir. 

The  Court:     Will  you  revise  these  findings  and  judg- 
ment ? 

Mr.  Stanbury :     Yes,  sir. 

The  Court:     And  submit  them?     Can  you  have  them 
here  by  day  after  tomorrow? 

Mr.  Stanbury:     I  can  do  it  and  will  do  it;  yes,  sir. 

The  Court:     Will  you  submit  them  to  Mr.  Sackett? 

Mr.  Stanbury :     Yes ;  I  will. 

The  Court:     And  will  you  endorse  your  approval   or 
notify  the  clerk  promptly  if  you  have  any  objections    Mr 
Sackett  ? 

Mr.  Sackett:  T  certainly  will,  your  Honor. 
The  Court :  Does  that  cover  it,  gentlemen  ? 
Mr.  Stanbury :     Yes,  your  Honor. 
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Los  Angeles,  California,  Friday,  July  11,  1947. 
1 :30  P.  M. 

The  Court:  I  recall  very  distinctly  where  the  argu- 
ment left  off,  gentlemen.     Is  Mr.  Brown  not  here? 

Mr.  Sackett :  Mr.  Brown  is  not  here.  He  is  in  Port- 
land. 

The  Court :  I  am  sorry  Mr.  Brown  is  not  here,  because 
I  wanted  to  discuss  with  him  certain  phases  of  this  mat- 
ter, but  they  have  already  been  discussed. 

Mr.  Sackett:  If  counsel  is  agreeable  that  this  matter 
be  continued  for  a  short  time  for  further  hearing,  I  will 
have  Mr.  Brown  down  here. 

The  Court:  It  will  not  be  necessary.  I  am  clear  on 
the  matter  in  my  own  mind.  The  arguments  have  all  been 
very  helpful  to  me. 

It  seems  to  me  that,  despite  all  the  reasons  advanced  by 
court  and  counsel  at  the  last  hearing  as  to  why  Gilbert 
should  be  insured  within  the  meaning  of  the  policy,  that 
result  has  not  been  reached  without  doing  violence  to  the 
language  of  the  policy.  There  were  times  during  the  argu- 
ment when  I  thought  it  could  be.  I  am  clear  now  in  my 
own  mind,  that  to  treat  Gilbert  as  insured  under  The  Ohio 
Casualty  policy  would  require  treating  everyone  who  drove 
an  automobile  or  vehicle  registered  in  the  name  of  Page, 
with  Page's  consent,  as  an  additional  insurance  policy, 
and  the  result  would  be  that  Page  might  be  doing  busi- 
ness under  several  different  names,  as,  for  example,  [2] 
in  the  cleaning  and  dyeing  business,  the  Mission  Linen 
and  Towel  Supply  Company,  and  Pacific  Laundry  and  Dry 
Cleaners.  He  was  doing  business  under  several  dift"erent 
firm  names. 

The  Ohio  Casualty  policy  expressly  states  with  respect 
to  automobiles  owned  and  registered  in  the  name  of  the 
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named  insured.  In  my  opinion  the  name  Pacific  Laundry 
and  Dry  Cleaners  must  be  read  as  a  part  of  the  named 
insured.  To  say  otherwise  you  would  reach  the  result 
that  as  to  any  vehicle  owned  by  Page,  registered  in  the 
name  of  Page,  and  being  used  with  his  consent,  the  per- 
son driving  the  vehicle  would  be  the  named  insured, 
within  the  meaning  of  The  Ohio  Casualty  policy. 

I  am  convinced  now,  as  Mr.  Stanbury  so  vigorously 
urged  at  the  last  argument,  that  The  Ohio  Casualty  policy 
is  not  as  broad  as  the  United  Pacific  policy. 

I  therefore  find,  with  respect  to  the  accident  referred 
to  in  the  complaint,  as  the  accident  of  January  16,  1946, 
that  both  policies  apply  to  and  cover  that  accident;  that 
is,  the  policy  of  The  Ohio  Casualty  Insurance  Company 
and  the  policy  of  the  United  Pacific  Insurance  Company. 
I  further  find  that  both  insurers  are  bound  and  obli- 
gated to  provide  a  defense  to  action  numbered  15733  now 
pending  in  the  Superior  Court  of  the  State  of  California 
in  and  for  the  County  of  San  Luis  Obispo,  as  described 
in  the  complaint,  and  that  both  insurers.  United  Pacific 
Insurance  Company  and  The  Ohio  Casualty  Insurance 
Company,  are  bound  to  respond,  under  [3]  their  policies, 
for  such  judgment  as  may  be  rendered  in  that  action 
against  R.  H.  McKeon  and  G.  B.  Page,  doing  business 
under  the  fictitious  name  of  Pacific  Laundry  and  Dry 
Cleaners,  and  George  B.  Page,  doing  business  individ- 
ually under  the  fictitious  name  of  Mission  Linen  and 
Towel  Supply  Company. 

I  further  find  that  the  plaintiiT,  United  Pacific  Insur- 
ance Company,  a  corporation,  does  insure  the  driver  of 
the  vehicle.  Floyd  Gilbert,  and  that  Floyd  Gilbert  is  assured 
withm  the  meaning  of  the  United  Pacific  policy,  but  that 
Floyd  Gilbert  is  not  covered,  and  is  not  an  assured  within 
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the  meaning  of  the  pohcy  of  The  Ohio  Casualty  Insur- 
ance Company. 

Does  that  cover  the  matter,  gentlemen? 
Mr.  Stanbury :     There  is  one  issue,  your  Honor,  that  is 
not  covered;  that  is,  as  to  the  San  Luis  Obispo  situation, 
your  Honor  has  made  no  announcement  of  the  finding 
as  to  prorating  of  that  liability. 

The  Court:  They  are  both  insured.  They  are  equally 
liable  to  provide  a  defense  in  that  action,  and  to  respond, 
as  stated  within  the  limits  of  their  policy  for  the  judgment 
which  may  be  rendered  in  that  action. 

Counsel  for  the  plaintifif  will  prepare  findings  of  fact 
and  conclusions  of  law  and  judgment  embodying  the  rul- 
ing.   How  soon  can  those  be  prepared,  Mr.  Sackett? 

Mr.  Sackett:  What  would  be  the  length  of  time  the 
court  would  require?     I  am  pretty  much  tied  up.   [4] 

The  Court :  Mr.  Stanbury,  can  you  prepare  them  right 
away? 

Mr.  Stanbury:  I  am  also  tied  up,  but  I  can  do  it.  I 
believe  I  can  dictate  them  tomorrow  morning. 

The  Court:     We  will  say  within  five  days?    . 

Mr.  Stanbury:     Yes. 

The  Court:  Very  well.  Counsel  for  The  Ohio  Casu- 
alty Company  will  prepare  findings  of  fact  and  conclusions 
of  law  and  judgment,  and  settle  them  under  Rule  VH, 
within  five  days. 

[Endorsed]  :  Filed  Nov.  6,  1947.  Edmund  L.  Smith, 
Clerk.  [5] 
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McKeon  and  G.   B.  Page,  doing  business  under  the  fic- 
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B.  Page,  individually  and  doing  business  under  the  fic- 
titious name  of  Mission  Linen  and  Towel  Supply  Com- 
pany; Floyd  Gilbert,  Robert  Echols  and  Beverly  Echols, 
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Filed  November  28,  1947. 
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In  the  United  States  Circuit  Court  of  Appeals 
Ninth  Circuit 

Case  No.  11799 

UNITED  PACIFIC  INSURANCE  COMPANY,  a  cor- 
poration, 

Plaintiff, 

vs. 

THE  OHIO  CASUALTY  INSURANCE  COMPANY, 
a  corporation,  et  al., 

Defendants. 

ADOPTION  OF  STATEMENT  OF  POINTS  UPON 
WHICH  APPELLANT  WILL  RELY  ON  AP- 
PEAL 

Comes  now  the  Appellant  in  the  above  entitled  cause 
and  hereby  adopts  for  its  points  upon  which  it  will  rely 
on  appeal,  the  Statement  of  Points  appearing  in  the  tran- 
script of  the  record. 

HARRY   E.    SACKETT 
RAYMOND  G.  BROWN 
Attorneys    for   Appellant 
[Affidavit  of  Service  by  Mail.] 

[Endorsed]  :  Filed  Jan.  5,  1948.  Paul  P.  O'Brien, 
Clerk. 
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tion, R.  H.  McKeon,  individually,  George  B.  Page, 
individually,  R.  H.  McKeon  and  G.  B.  Page,  doing 
business  under  the  fictitious  name  of  Pacific  Laundry 
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BRIEF  OF  APPELLANT. 


I. 
STATEMENT  OF  THE  CASE. 

1.     The  Parties. 

This  action  was  brought  by  United  Pacific  Insurance 
Company,  a  corporation,  against  The  Ohio  Casualty  In- 
surance Company,  a  corporation;  R.  H.  McKeon.  indi- 
vidually; George  R.  Page,  individually;  R.  H.  McKeon 
and  G.  B.  Page,  doing  business  under  the  fictitious  name 
of  Pacific  Laundry  and  Dry  Cleaners;  George  B.  Page, 
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individually  and  doing  business  under  the  fictitious  name 
of  Mission  Linen  and  Towel  Supply  Company;  Floyd  Gil- 
bert: Robert  Echols,  and  Beverly  Echols.  The  parties 
stand  in  the  same  relative  positions  in  this  Court  that 
they  did  in  the  Court  below.  Appellant  will  be  referred 
to  as  "United"  and  The  Ohio  Casualty  Insurance  Com- 
pany, appellee,  will  be  referred  to  as  "Ohio."  The  de- 
fendants in  the  District  Court.  R.  H.  McKeon,  individu- 
ally, will  be  referred  to  as  McKeon;  George  B.  Page,  in 
his  individual  capacity,  will  be  referred  to  as  Page ;  R.  H. 
McKeon  and  G.  B.  Page,  doing  business  under  the  fic- 
titious name  of  Pacific  Laundry  and  Dry  Cleaners,  will 
be  referred  to  as  McKeon  and  Page  dba  Pacific  Laundry; 
George  B.  Page,  individually  and  doing  business  under 
the  fictitious  name  of  Mission  Linen  and  Towel  Supply 
Company,  will  be  referred  to  as  Page  dba  Mission  Linen ; 
Floyd  Gilbert  will  be  referred  to  as  Gilbert ;  Robert  Echols 
and  Beverly  Echols  will  be  referred  to  as  claimants. 

Reference  will  be  made  to  the  printed  pages  of  the  tran- 
script of  the  record  as  TR. 

2,     The  Jurisdictions. 

The  jurisdiction  of  the  District  Court  was  invoked 
under  the  provisions  of  Section  274d  of  the  Judicial  Code, 
as  amended,  28  U.  S.  C.  A.  400,^  and  under  Section  24 


"(l)  In  cases  of  actual  controversy  except  with  respect  to 
federal  taxes  the  Courts  of  the  United  States  shall  have  power 
upon  petition,  declaration,  complaint,  or  other  appropriate 
pleadings  to  declare  rights  and  other  legal  relations  of  any 
interested  party  petitioning  for  such  declarations,  whether  or 
not  further  relief  is  or  could  be  prayed,  and  such  declaration 
shall  have  the  force  and  effect  of  a  final  judgment  or  decree 
and  be  reviewable  as  such. 

"(2)  Further  relief  based  on  a  declaratory  judgment  or 
clfcree  may  be  granted  whenever  necessary  or  proper  The 
application  shall  be  by  petition  to  a  court  having  jurisdiction 
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of  the  Judicial  Code,  28  U.  S.  C.  A.  41.'  The  amount  in 
controversy  was  admittedly  more  than  $3,000.00.  United 
is  a  citizen  of  the  State  of  Washington.  Ohio  is  a  citizen 
of  the  State  of  Ohio.  The  other  defendants  were  citizens 
and  residents  of  the  State  of  California  at  the  time  the 
action  was  filed,  with  the  exception  of  Gilbert  who  had 
departed  from  the  jurisdiction.  This  Court  has  jurisdic- 
tion. (Maryland  Casualty  Co.  v.  Pacific  Coal  and  Oil 
Co.,  312  U.  S.  270,  85  L.  Ed.  826,  61  S.  Ct.  510.) 

3.     The  Pleadings. 

United  filed  the  action  November  26,  1946,  alleging 
that  it  brought  the  proceeding  under  Section  274d  of  the 
Judicial  Code;  that  it  was  a  corporation  of  the  State  of 
Washington  engaged  in  the  casualty  insurance  business 
and  duly  licensed  to  transact  such  business  in  the  State 
of  California;  that  Ohio  was  a  similar  corporation,  or- 
ganized under  the  laws  of  the  State  of  Ohio  and  licensed 
to  transact  casualty  business  in  the  State  of  California; 
that  the  individual  defendants  were  natural  persons  and 
citizens  of  the  State  of  California;  that  the  amount  in 
controversy  exceeded  $3,000.00,  exclusive  of  interest  and 
costs ;  that  Page  engaged  in  various  business  enterprises, 
sometimes  as  an  individual  and  at  other  times  as  a  co- 


to  grant  the  relief.  If  the  appHcation  be  deemed  sufficient,  tlie 
Court  shall,  on  reasonable  notice,  require  any  adverse  party, 
whose  rights  have  been  adjudicated  by  the  declaration,  to  show 
cause  why  further  relief  should  not  be  granted  forthwith. 

"(3)  When  a  declaration  of  right  or  the  granting  of  further 
relief  based  thereon  shall  involve  the  determination  of  issues 
of  fact  triable  by  a  jury,  such  issues  may  be  submitted  to  a 
jury  in  the  form  of  interrogatories,  with  proper  instructions 
by  the  court,  whether  a  general  verdict  be  required  or  not." 

^"The  district  courts  shall  have  original  jurisdiction  *  *  * 
where  the  matter  in  controversy  exceeds,  exclusive  of  interest 
and  costs,  the  sum  or  value  of  $3,000,  *  *  *  jg  between 
citizens  of  a  State  and  foreign  States,  citizens,  or  subjects." 


partner  under  various  fictitious  names;  that  one  of  these 
enterprises  in  which  Page  engaged  was  known  as  Mis- 
sion Linen  and  Towel  Supply  Company;  that  McKeon 
and  Page  engaged  in  a  separate  business  enterprise  as 
co-partners  under  the  fictitious  name  of  Pacific  Laundry 
and  Dry   Cleaners. 

That  on  September  18,  1945,  United  issued  a  policy  of 
automobile  liability  insurance  to  Page  individually  and 
dba  Mission  Linen,  as  well  as  under  other  fictitious  names 
not  pertinent  to  the  issues  here;  that  the  policy  provided 
indemnity  in  favor  of  Page  because  of  injuries  to  mem- 
bers of  the  public,  with  a  limit  of  $10,000.00  as  applicable 
to  one  person  and  subject  to  that  limit  for  each  person, 
the  sum  of  $25,000.00  for  each  accident  giving  rise  to 
claims  or  suits  against  him,  and  $5,000.00  for  damage  to 
property  of  others;  that  the  policy  contained  a  provision 
relative  to  other  insurance  which,  in  substance  provided 
that  insurance  under  the  policy  should  not  be  construed  to 
be  concurrent  or  contributing  with  any  other  available  in- 
surance. 

That  on  January  16.  1946,  Gilbert  was  driving  a  truck 
registered  in  the  name  of  Page  dba  Mission  but  on  the 
business  of  McKeon  and  Page  dba  Pacific  Laundry,  at 
which  time  claimants  were  injured;  that  Ohio  had  issued 
a  policy  to  McKeon  and  Page  dba  Pacific  Laundry  and 
that  the  policy  of  Ohio  applied  to  the  accident,  but  that 
Ohio  refused  to  accept  responsibility;  that  claimants  had 
brought  action  in  the  Superior  Court  of  the  State  of 
California  in  and  for  San  Luis  Obispo  County;  that  the 
defendants  in  the  action  for  damages  in  the  state  court 
were  McKeon  and  Page  dba  Pacific  Laundry,  Page  dba 
Mission,  and  (albert,  driver  of  the  accident  vehicle. 

That  an  actual  controversy  existed  in  that  United  main- 
tained that  Ohio  had  the  responsibility  of  providing  a  de- 
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fense  to  the  action  for  damages  in  the  state  court  and 
paying  any  judgment  rendered  therein,  up  to  the  Hmits 
of  its  policy,  which  were  $25,000.00  for  one  person; 
$50,000.00  for  each  accident  resulting  in  injury  to  more 
than  one  person,  and  $5,000.00  for  damage  to  property  of 
others;  that  Ohio  declined  to  accept  responsibility,  claim- 
ing that  it  did  not  have  the  responsibility,  but  that  United 
covered  the  accident  and  was  liable  under  its  policy.  United 
prayed  for  a  speedy  hearing  of  the  cause;  that  the  Court 
declared  it  had  no  responsibility  in  connection  with  the 
accident,  but  that  the  liability  rested  upon  Ohio,  and  .for 
such  other  and  further  relief  as  to  the  Court  should  seem 
just,  meet  and  proper  [TR.  2  to  10]  ;  that  the  personal 
liability  of  Gilbert  was  covered  by  Ohio's  policy. 

Ohio  filed  an  answer  in  which  it  set  up  the  issuance  of 
its  policy  of  insurance  in  substantially  the  terms  alleged 
in  United's  complaint,  but  it  alleged  further  the  provisions 
of  a  general  endorsement  to  the  effect  that  Ohio's  liability 
did  not  attach  to  the  liability  of  Page  "a  partner,  for  his 
personal  non-business  exposures  or  activities,  or  his  lia- 
bility in  connection  with  other  business  activities  as  an 
individual,  a  director,  or  an  executive  officer  of  a  corpora- 
tion."    [TR.  15,  17.] 

Ohio  further  averred  that  the  liability  of  United  was 
primary  and  that  its  liability,  if  any,  was  secondary.  Ohio 
joined  in  the  prayer  for  a  declaration  of  rights  and  prayed 
for  general  relief.  [TR.  17,  18,  and  19.]  United  at- 
tached to  its  complaint  a  copy  of  its  policy  of  insurance. 
|TR.  11.]  Ohio  attached  to  its  answer  a  copy  of  its 
policy  of  insurance.      [TR.  20.] 

Claimants  Robert  Echols  and  Beverly  Echols,  filed  an 
answer  pleading  substantially  that  they  were  entitled  to 
compensation  from  one  if  not  both  United  and  Ohio,  and 


praying  for  general  relief.  Neither  Page  individually  nor 
dba  Mission,  nor  McKeon  and  Page  dba  Pacific  Laundry 
answered  or  otherwise  pleaded. 

4.     The  Facts  and  Issues. 

On  April  26,  1947,  the  District  Court  entered  an  order 
for  pre-trial  hearing  requiring  the  parties  to  agree  insofar 
as  possible  on  the  facts  and  issues  and  to  state  their 
separate  contentions  on  the  issues  upon  which  they  could 
not  agree.      [TR.   30.] 

United  and  Ohio  entered  into  a  stipulation  of  facts  and 
issues.  [TR.  34.]  Claimants  joined.  Diversity  of  citi- 
zenship and  that  the  amount  in  controversy  in  excess  of 
$3,000.00  was  stipulated.  It  was  agreed  that  the  contro- 
versy arose  out  of  an  accident  of  January  16,  1946;  that 
the  accident  vehicle  was  driven  by  Gilbert.  That  at  the 
time  of  the  accident  the  insured  truck  was  registered  to 
Page  dba  Mission  Linen,  but  that  it  was  leased  to  Mc- 
Keon and  Page  dba  Pacific  Laundry ;  that  it  was  actually 
operated  at  the  time  of  the  accident  by  an  employe  of 
McKeon  and  Page  dba  Pacific  Laundry,  and  on  the  busi- 
ness of  McKeon  and  Page  dba  Pacific  Laundry.  [TR. 
34.]  The  occurrence  of  the  accident  and  the  filing  of  the 
suit  by  claimants  in  the  Superior  Court  of  California  at 
San  Luis  Obispo  was  stipulated.  The  extended  coverage 
clauses  of  both  policies  were  set  forth.  [TR.  37-38.] 
While  both  policies  were  issued  on  what  is  known  in  the 
insurance  business  as  a  comprehensive  liability  form,  they 
differ  insofar  as  extended  coverage — insurance  to  persons 
other  than  owners  or  named  insureds — is  concerned. 
United's  policy  admittedly  covered  the  personal  liability  of 
Colbert,  subject  to  the  limitations  otherwise  contained  in 
the  contract.  Ohio's  policy  covered  "with  respect  to  auto- 
mobiles owned  by  or  registered  in  the  name  of  the  Named 
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Assured  *  *  *  any  person  while  using  the  automo- 
bile and  any  person  or  organization  legally  responsible  for 
the  use  thereof  provided  the  actual  use  is  with  the  per- 
mission of  the  Named  Assured."    [TR.   37.] 

The  parties  were  unable  to  agree  entirely  and  stated 
their  separate  contentions.  [TR.  40.]  United  contended 
that  California  law  applied  to  both  policies ;  that  the  acci- 
dent vehicle  was  "owned  by  or  registered  in  the  name  of 
the  Named  Assured"  of  Ohio's  policy;  that  since  the  ac- 
cident vehicle  was  being  used  in  the  furtherance  of  the 
business  of  Ohio's  assured  and  by  its  employee,  the  policy 
of  Ohio  applied  to  the  exclusion  of  United's  policy;  in 
the  alternative,  that  there  was  double  insurance  and  that 
both  companies  were  liable  in  proportion  to  the  limits  of 
liability  stated  in  the  respective  policies;  that  there  was  a 
total  of  $35,000.00  applicable  to  the  accident,  $10,000.00 
of  which  was  provided  by  United  and  $25,000.00  of 
which  was  the  liability  of  Ohio;  that  United  was  liable 
for  2/7  of  the  loss  and  Ohio  for  5/7. 

Ohio  also  contended  that  the  substantive  law  of  Cali- 
fornia controlled;  that  its  policy  excluded  any  activities 
of  Page  and  that  Page  dba  Mission  Linen  was  not  an 
assured  thereunder;  that  the  accident  vehicle  was  not 
one  "owned  by  or  registered  in  the  name  of  the  Named 
Assured"  within  the  meaning  of  its  policy;  that  Gilbert's 
personal  liability  was  not  covered  by  Ohio's  policy;  that 
United  covered  the  personal  liability  of  Gilbert  and  on  the 
theory  that  the  master  could  subrogate  against  a  negligent 
servant  and  thereby  reach  the  insurance  carrier  protect- 
ing the  negligent  servant,  and  United  being  such  insurer, 
therefore  had  the  primary  liability  and  Ohio  the  secon- 
dary; and  in  the  alternative,  that  should  it  be  found  that 
both  policies  provided  concurrent  insurance,  the  "other  in- 
surance" clauses  cancelled  each  other  and  that  Ohio's  lia- 


bility  was  excess  after   the  liability  of  United  was  ex- 
hausted.    [TR.  34  to  43  inch] 

The  pertinent  provisions  of  United's  policy  were  at- 
tached to  the  stipulation.  [TR.  44.]  Likewise  the  ap- 
plicable provisions  of  Ohio's  policy  were  attached.  [TR. 
48.]  General  Endorsement  No.  3,  relied  on  by  Ohio,  was 
attached.  [TR.  51.]  Certificate  of  Insurance  issued  by 
Ohio  to  Camp  Cooke  Post  Exchange,  hereinafter  referred 
to  as  Certificate  of  Insurance,  relied  on  by  United  to  show 
that  Ohio  covered  the  personal  liability  of  Gilbert,  was 
attached.      [TR.   50,  51.] 

The  case  was  tried  to  the  Court  without  a  jury,  be- 
ginning June  13,  1947.  [TR.  81.]  It  was  stipulated  at 
the  beginning  of  the  trial  that  Ohio's  assured,  McKeon 
and  Page  dba  Pacific  Laundry,  had  rented  and  exclusively 
used  the  accident  vehicle  for  a  period  of  one  year  prior 
to  the  accident  from  United's  insured  and  that  Ohio's  as- 
sured had  paid  rental  on  the  truck  throughout  that  period 
and  had  a  sign  painted  on  the  truck  as  follows  "Pacific 
Laundry."      [TR.   81.] 

Gilbert  was  never  served  in  the  state  court  action  for 
damages  by  claimants.  Settlement  with  claimants  was 
made  subsequent  to  the  trial  of  the  instant  case  for 
$10,250.00.  Ohio  paid  $5125.00  and  United  a  like  amount 
[TR.  208.] 

(filbert  was  not  served  in  this  action.  The  return  of 
the  xMarshall  shows  that  he  had  departed  from  the  state. 
[TR.  84.]  He  was  dismissed  as  a  party.  [TR.  84.] 
^  During  the  trial  Ohio  placed  great  reliance  upon  its 
General  Endorsement  No.  3  purporting  to  limit  its  cov- 
erage to  the  activities  of  AlcKeon  and  Page  dba  Pacific 
Laundry.  [TR.  50,  51.]  United  placed  importance  on 
Certificate  of  Insurance  attached  to  Ohio's  policy  which 
contained  a  description  of  the  risk  assumed  by  Ohio  as 


applicable  "to  all  automobiles  owned  or  operated  by  the 
insured."      [TR.   51.]      (Emphasis  added.) 

The  milestone  of  the  case  was  reached  when  both  United 
and  Ohio  conceded  in  open  court  that  their  liabilities  were 
equal  in  the  state  court  action  for  damages  by  claimants. 
United  conceded  that  both  companies  were  liable  and  that 
the  liability  should  be  prorated  in  accordance  with  Cali- 
fornia law.  Ohio  conceded  equal  liability  except  as  to 
Gilbert.  [TR.  108.]  The  existence  of  double  insurance 
was  conceded.      [TR.    109.] 

The  liability  of  United  arose  by  reason  of  Section  402 
of  the  Motor  Vehicle  Code  of  California.^ 


^''Liability  of  Private  Owners. 

"(a)  Every  owner  of  a  motor  vehicle  is  liable  and  responsible 
for  the  death  of  or  injury  to  person  or  property  resulting 
from  negligence  in  the  operation  of  such  motor  vehicle,  in  the 
business  of  such  owner  or  otherwise,  by  any  person  using  or 
operating  the  same  with  the  permission,  expressed  or  implied, 
of  such  owner,  and  the  negligence  of  such  person  shall  be  im- 
puted to  the  owner  for  all  purposes  of  civil  damages. 

"(b)  The  liability  of  an  owner  for  imputed  negligence  im- 
posed by  this  section  and  not  arising  through  the  relationship 
of  principal  and  agent  or  master  and  servant  is  limited  to  the 
amount  of  f^ve  thousand  dollars  for  the  death  of  or  injury  o 
one  person  in  any  one  accident  and  subject  to  said  hmit  as  to 
one  person  is  limited  to  the  amount  of  ten  thousand  dollars 
with  respect  to  the  death  of  or  injury  to  more  than  one  person 
in  any  one  accident  and  is  limited  to  the  sum  of  one  thousand 
dollars  for  damage  to  property  of  others  in  any  one  accident 

"(c)  In  any  action  against  an  owner  on  account  of  imputed 
negligence  as  imposed  by  this  section  the  operator  of  said  vehicle 
whose  negligence  is  imputed  to  the  owner  shall  be  made  a 
party  defendant  if  personal  service  of  process  can  be  had  upon 
said  operator  within  this  State.  Upon  recovery  of  judgment, 
recourse  shall  first  be  had  against  the  property  of  said  operatoi 
so  served.  .  . 

"(d)  In  the  event  a  recovery  is  had  under  the  provisions  ot 
this  section  against  an  owner  on  account  of  imputed  negligence 
such  (.wner  is  subrogated  to  all  the  rights  of  the  person  injured 
or  whose  property  has  been  injured  and  may  recover  from 
such  operator  the  total  amount  of  any  judgment  and  costs 
recovered  against  such  owner." 
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Such  liability  is  vicarious.  The  statute  makes  the  reg- 
istered owner  of  a  motor  vehicle  liable  but  provides  that 
the  assets  of  the  driver  must  first  be  exhausted  and  also 
that  the  owner  is  subrogated  to  the  rights  of  claimant  or 
creditor   against   the  driver. 

Ohio's  liability  arose  by  operation  of  law;  Gilbert  was 
the  agent  and  servant  of  McKeon  and  Page  dba  Pacific 
Laundry  when  the  liability  to  claimants  was  incurred. 

The  issues  thus  raised  for  determination  are  whether 
or  not  there  can  be  contribution  among  joint  tort-feasors 
for  the  benefit  of  the  respective  liability  insurers  where 
neither  of  such  joint  tort-feasors  participate  personally  in 
the  tort.  The  liability  of  Ohio's  assured  was  derivative. 
The  liability  of  United's  insured  was  also  derivative  and 
vicarious.  Under  such  a  situation  can  one  such  tort- 
feasor subrogate  against  the  other?  Does  the  right  of 
contribution  exist  between  two  such  joint  tort-feasors 
where  the  liability  is  derivative  only?  A  second  issue 
tried  in  the  court  below  had  to  do  with  a  determination  of 
the  extent  of  coverage  of  Ohio's  policy  as  to  Gilbert.  The 
trial  court  found  that  Ohio's  policy  did  not  cover  his  per- 
sonal liability;  the  District  Court  found  in  effect  that 
McKeon  and  Page  dba  Pacific  Laundry  can  subrogate 
against  Gilbert,  although  he  was  a  stranger  to  the  record 
and  dismissed  from  the  case,  and  thus  reach  the  proceeds 
of  United's  policy.     [TR.  70.]     Hence,  this  appeal. 
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II. 

SPECIFICATION  OF  ERRORS. 

In  writing  this  brief  and  correlating  the  law  on  the 
various  points  which  United  wishes  to  bring  to  the  atten- 
tion of  this  Court  it  has  been  found  that  some  of  the 
points  set  forth  in  the  statement  of  points  to  be  relied 
upon  [TR.  75]  necessarily  merge  with  each  other,  and 
for  that  reason  the  points  to  be  relied  upon  in  the  Court 
of  Appeals,  while  the  same  in  substance,  are  re-arranged 
under   the    following   headings: 

1.  The  District  Court  Erred  in  Finding  and  Hold- 
ing That  the  Personal  Liability  of  Gilbert 
Was  Not  Covered  Under  the  Ohio  Policy,  for 
the  Following  Reasons: 

(a)  Under  Certificate  of  Insurance  Ohio's  policy  is- 
sued subsequent  to  the  contract  itself,  coverage 
applied  to  all  automobiles  "owned  or  operated" 
by  Ohio's  assured. 

(b)  Under  the  Statute  in  California  any  person 
named  in  a  policy  of  automobile  insurance  is  an 
owner  of  the  motor  vehicle. 

(c)  Under  the  aggregate  theory  of  partnership  as  it 
obtains  in  California,  the  accident  vehicle  was 
"an  automobile  owned  by  or  registered  in  the 
name  of"  Ohio's  Named  Assured. 

2.  The  Right  of  Contribution  Does  Not  Exist  in 
California  Between  Joint  Tort-Feasors.  Neith- 
er Does  the  Right  of  Subrogation  Exist  Be- 
tween Liability  Insurers  of  Joint  Tort-Feas- 
ors. 
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3.  There  Is  Double  Insurance,  Admittedly  and  by 
Statute  and  Therefore  Both  Companies  Are 
Liable  in  Proportion  to  the  Limits  of  Liability 
Stated  in  the  Respective  Policies. 

4.  The  Court  Erred  in  Failing  to  Follow  the 
Rule  of  Erie  Railroad  Company  vs.  Tompkins, 
304  U.  S.  64,  82  L.  Ed.  1188,  58  S.  Ct.  817,  114 
A.  L.  R.  1487. 

III. 
SUMMARY  OF  ARGUMENT. 

The  District  Court  applied  the  doctrine  of  subrogation 
in  favor  of  Ohio's  assured  against  Gilbert  in  order  to 
reach  the  policy  of  United.  As  stated  by  this  Court  in 
American  Surety  Company  v.  Bank  of  California,  9  Cir. 
133,  F.  (2d)  160,  162,  the  right  of  subrogation  is  a  crea- 
ture of  equity,  applicable  where  one  person  is  legally  re- 
quired to  pay  a  debt  for  which  another  is  primarily  re- 
sponsible, and  which  the  latter  should  in  equity  discharge. 
There  was  no  equity  in  holding  United  liable  when  the 
loss  occurred  out  of  the  business  operations  conducted  by 
Ohio's  assured.  The  District  Court  overlooked  the  fact 
that  both  Ohio's  assured  and  United's  insured  were  joint- 
tort-feasors  and  that  the  doctrine  of  subrogation  cannot 
be  applied  in  favor  of  a  liability  insurer  of  one  of  the 
joint  tort-feasors.  The  District  Court  failed  to  follow 
in  this  respect  the  decision  of  the  Supreme  Court  of  Cali- 
fornia in  Smith  v.  Fall  River  Joint  Union  Highschool 
District,  1  Cal.  (2d)  331,  34  P.  (2d)  994. 

United  will  maintain  in  this  Court  that  the  District 
Court  erred  in  several  respects  in  reaching  the  conclusion 
that  Ohio's  policy  did  not  cover  the  personal  liability  of 
Gilbert:  (1)  by  a  Certificate  of  Insurance  issued  subse- 
quent to  the  policy  itself,  Ohio  stated  that  its  coverage 
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applied  to  all  automobiles  owned  or  operated  by  its  as- 
sured. (Emphasis  added.)  The  special  endorsement  con- 
trolled. The  printed  form  of  the  original  policy  was 
relegated  to  the  background.  As  stated  by  this  Court  in 
Tarleton  v.  DeVeune,  9  Cir.  113  F.  (2d)  290,  132  A.  L. 
R.  343,  certiorari  denied  312  U.  S.  691,  85  L.  Ed.  1127, 
61   S.  Ct.  710: 

"Where  a  printed  provision  of  a  policy  is  incon- 
sistent with  a  rider,  the  rider  controls,"  citing  7  Cal. 
Jur.  Ten  Year  Supp.  92,  Sec.  28.1. 

(2)  By  statute  in  California,  the  Legislature  under- 
took to  and  did  state  what  a  policy  of  insurance  should 
contain  (Sec.  381  of  the  Insurance  Code)  and  in  Section 
383.5  defined  an  owner  of  a  motor  vehicle  as  any  one 
named  in  a  policy  of  insurance,  and  therefore,  McKeon 
and  Page  dba  Pacific  Laundry  were  the  owners  of  the 
accident  vehicle  for  the  purpose  of  construing  Ohio's 
policy. 

(3)  Under  the  California  law,  a  partnership  is  not  an 
entity  separate  and  apart  from  the  members  composing  it. 
To  the  contrary,  California  holds  to  the  aggregate  theory 
of  partnerships  and  for  that  reason  each  partner  owned 
the   property   of   the   other. 

United  will  further  maintain  in  this  Court  that  the  right 
of  subrogation  does  not  exist  in  California  between  in- 
surers of  joint  tort-feasors  even  though  their  liability  is 
derivative  only  and  not  culpable.  It  is  contended  that 
this  point  has  been  settled  by  the  Supreme  Court  of  Cali- 
fornia and  that  the  trial  court  should  have  held  likewise 
in  accordance  therewith.  It  will  be  urged  further  by 
United,  that  under  the  California  statute  there  was  double 
insurance,  and  therefore,  the  liability  of  the  two  insurers 
should  have  been  fixed  in  proportion  to  the  limits  stated 
in  their  respective  policies. 
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IV. 

ARGUMENT. 

1.  The  District  Court  Erred  in  Finding  and  Holding 
That  the  Personal  Liability  of  Gilbert  Was  Not 
Covered  Under  the  Ohio  Policy  for  the  Following 
Reasons : 

(a)  Under  General  Endorsement  No.  4  of  Ohio's 
Policy,  Issued  Subsequent  to  the  Contract  It- 
self, Coverage  Applied  to  All  Automobiles 
"Owned  or  Operated"  by  Ohio's  Assured. 

During  the  trial  much  time  was  devoted  to  the  con- 
struction of  Ohio's  policy  with  regard  to  the  personal  lia- 
bility of  Gilbert.  The  milestone  of  the  case  was  reached 
when  both  Ohio  and  United  conceded  that  their  obliga- 
tions were  equal  except  as  to  coverage  applicable  to  Gil- 
bert. [TR.  108,  109.]  In  the  printed  part  of  Ohio's 
policy,  coverage  for  the  benefit  of  persons  other  than 
those  named  as  Assureds  was  limited  to  persons  "while 
using-  automobiles  owned  by  or  registered  in"  the  name 
of  the  Named  Assured.  [TR.  49.]  The  Certificate  of 
Insurance  attached  as  a  rider  to  Ohio's  policy  [TR.  50. 
51],  clearly  states  "coverage  applies  to  all  automobiles 
owned  or  operated  by  the  insured."  (Emphasis  added.) 
Notwithstanding  the  provisions  of  this  Certificate  of  In- 
surance, the  trial  court  held  that  Gilbert  was  not  an  as- 
sured under  Ohio's  policy,  because  the  accident  vehicle  was 
not  owned  by  or  registered  in  the  name  of  Ohio's  Named 
Assured.  [TR  61.]  We  submit  that  there  is  an  incon- 
sistency between  the  coverage  stated  in  the  Certificate  of 
Insurance  and  that  described  in  the  printed  part  of  the 
policy,  and  that  the  provision  in  the  Certificate  of  Insur- 
ance extending  coverage  to  all  automobiles  owned  or  op- 
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crated  by  the  insured  should  control,  and  that  Gilbert, 
being  the  employee  of  Ohio's  Named  Assured,  and  us- 
ing the  accident  vehicle  in  the  business  of  the  Named 
Assured,  the  accident  vehicle  was  an  automobile  "operated 
by"  the  insured,  and  the  coverage  of  Ohio's  policy  ex- 
tended to  Gilbert  and  made  him  an  insured  under  that 
policy.  The  trial  court,  in  holding  that  Gilbert  was  not 
an  insured  under  Ohio's  policy,  obviously  came  to  the 
conclusion  that  the  Certificate  of  Insurance  did  not  modify 
the  Extended  Coverage  Clause  of  Ohio's  policy,  and  did 
not  apply  to  this  issue.  [TR.  117,  118.]  We  submit  that 
in  this  the  trial  court  was  in  error.  This  Court  stated 
clearly  in  Tarleton  v.  DeVeune,  9  Cir.  113  F.  (2d)  290, 
132  A.  L.  R.  343. 

"Where  a  printed  provision  of  a  policy  is  incon- 
sistent with  a  rider,  the  rider  controls." 

To  the  same  effect,  see  also,  7  Cal.  Jur.  Supp.  92,  Sec. 
28.1. 

At  the  time  of  the  accident  the  vehicle  was  being  used 
on  business  of  Ohio's  assured  by  a  regular  employee  of 
Ohio's  assured.  The  accident  vehicle  had  been  under  the 
exclusive  control  of  Ohio's  assured  for  about  one  year 
prior  to  the  accident.  Ohio's  assured  had  caused  its  trade 
name  to  be  painted  on  the  side  of  the  truck.  [TR.  81.] 
The  Certificate  of  Insurance  unquestionably  written  to 
clear  up  any  doubt  in  the  minds  of  the  parties  as  to  wheth- 
er coverage  extended  to  all  automobiles  owned  by  or  oper- 
ated by  Ohio's  assured,  and  certainly  takes  precedence 
over  anything  to  the  contrary  in  the  body  of  the  policy. 
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(b)  Under  the  Statute  in  California  Any  Person 
Named  in  a  Policy  of  Automobile  Insurance  Is 
an  Owner  of  the  Motor  Vehicle. 

The  Legislature  of  California  adopted  an  Insurance 
Code  and  Section  383.5  deals  with  insurance  on  motor 
vehicles.  The  pertinent  provisions  of  that  section  are  as 
follows : 

"Contracts  of  Motor  Vehicle  Insurance:  Defi- 
nitions: Embodiment  of  Contract  in  Docu- 
ment: Delivery:  Suspension  or  Revocation 
of  Agent's  License  or  Insurer's  Certificate 
OF  Authority:  Purpose  of  Section. 

'Document,'  as  used  in  this  section,  means  a  policy 
or  a  certificate  evidencing  insurance  under  a  master 
policy.  Such  policy  or  certificate  shall  conform  to 
Section  381  and  shall  segregate  the  premiums  charged 
for  each  risk  insured  against.  Such  a  certificate,  in 
lieu  of  specifying  the  risks  insured  against,  may  des- 
ignate them  by  name  or  by  description. 

'Owner'  as  used  in  this  section  means  any  person 
who  is  named  as  an  insured  in  such  contract  of  in- 
surance or  document,  or  in  a  loss  payable  clause  there- 
in, and,  whether  or  not  he  is  named  therein,  the 
vendee,  pledgor,  or  chattel  mortgagor  of  a  motor 
vehicle  where  insurance  contracts  subject  to  this  sec- 
tion are  procured  with  respect  to  the  motor  vehicle 
by  or  on  behalf  of  either  party  to  the  purchase,  pledge^ 
or  mortgage. 

Every  contract  of  insurance  against  hazards  inci- 
dent to  ownership,  maintenance,  operation  and  use  of 
motor  vehicles  shall  be  embodied  in  a  document. 
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The  purpose  of  this  section  is  to  prevent  fraud  or 
mistake  in  connection  with  the  transaction  of  insur- 
ance covering  motor  vehicles  and  in  furtherance  of 
that  purpose  the  commissioner  may  make  reasonable 
rules  and  regulations  therefor." 

Therefore,  under  Section  383.5  of  the  Insurance  Code, 
McKeon  and  Page  dba  Pacific  Laundry  were  the  owners 
of  the  accident  vehicle.  Therefore,  Gilbert,  their  agent 
and  servant,  while  driving  with  their  permission  and  in 
the  course  of  his  employment,  was  protected  by  Ohio's 
policy,  and  became  an  additional  insured  under  the  Ex- 
tended Coverage  clause  of  that  policy.  The  holding  of 
the  District  Court  to  the  effect  that  Ohio  could  subrogate 
against  Gilbert  as  a  negligent  employee  of  its  insured, 
was  clearly  erroneous.  It  is  elementary  that  one  cannot 
subrogate  against  himself. 

(c)  Under  the  Aggregate  Theory  of  Partnership 
AS  It  Obtains  in  California  the  Accident  Ve- 
hicle Was  "an  Automobile  Owned  by  or  Reg- 
istered in  the  Name  of"  Ohio's  Named  Insured. 

McKeon  and  Page  dba  Pacific  Laundry  were  named  as 
Ohio's  assureds.  They  were  partners.  Under  California 
law  a  co-partnership  is  not  a  legal  entity.  Park  v.  Union 
Manufacturing  Company  (1941),  45  Cal.  App.  (2d)  401, 
114  P.  (2d)  373.  In  that  case  Fannie  S.  Park  was  em- 
ployed as  a  garment  worker  by  the  Union  Manufacturing 
Company,  a  co-partnership  composed  of  M.  Harris  and 
his  wife,  Anna  Harris.  The  partnership  business  was 
conducted  in  a  building  owned  by  Harris  and  his  wife. 
On  February  18,  1936,  while  employed  by  the  co-partner- 
ship. Fannie  S.  Park  sustained  injuries  when  an  elevator 
in  the  building  dropped  from  the  fifth  to  the  first  floor. 
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Prior  to  the  accident  Harris  had  secured  a  policy  of 
workmen's  compensation  insurance  covering  his  employees 
in  which  the  employer  was  designated  as  "M.  Harris  dba 
Union  Manufacturing  Company."  Fannie  S.  Park  filed 
claim  for  compensation  with  the  California  Industrial 
Accident  Commission.  She  named  Union  Manufacturing 
Company  as  her  employer  and  Pacific  Employers  Insur- 
ance Company  was  named  as  the  insurance  carrier.  There- 
after in  February  of  1937,  Fannie  S.  Park  instituted  an 
action  for  damages  because  of  the  injuries  sustained  in 
the  same  accident.  She  named  as  defendants  Union  Manu- 
facturing Company,  a  co-partnership  composed  of  M. 
Harris  and  Mrs.  M.  Harris  as  well  as  M.  Harris  and 
Mrs.  M.  Harris,  individually,  and  Kurt  Kunich.  who  was 
operating  the  elevator  at  the  time  of  the  accident.  At  the 
beginning  of  the  trial  and  on  motion  of  Union  Manu- 
facturing Company,  all  defendants  were  dismissed  except 
M.  Harris.  Trial  resulted  in  judgment  against  him  in 
favor  of  Fannie  S.  Park  for  $2500.00.  the  trial  court 
having  found,  among  other  things,  that  M.  Harris  was 
the  owner  and  operator  of  the  M.  Harris  building:  that 
he  was  not  the  employer  of  Fannie  S.  Park  on  February 
18,  1936,  and  that  Union  Manufacturing  Company  by 
whom  the  plaintiff  was  employed  at  the  time  of  the  in- 
jury was  a  separate  and  distinct  entity.  On  appeal,  the 
judgment  and  findings  of  the  trial  court  were  reversed. 
It  is  believed  that  the  language  of  the  Court  in  that  case 
applied  with  equal  force  to  the  facts  in  the  case  at  bar 
and  for  that  reason  quote  at  length  from  the  opinion,  as 
follows,  pages  375,  376,   114  Pac.    (2d): 

"In  order  to  answer  the  questions  thus  presented, 
it  should  first  be  determined  whether  the  Union  Man- 
ufacturing Company,  a  co-partnership  composed  of 
M.  Harris  and  Anna  Harris,  is  an  entity  separate 


—19— 

and  distinct  from  M.  Harris,  as  owner  of  the  build- 
ing in  which  the  accident  occurred. 

Appellant,  when  called  as  a  witness  under  Section 
2055  of  the  Code  of  Civil  Procedure,  testified  that  he 
was  the  owner  of  a  seven  story  building,  commonly 
known  as  the  Harris  Building,  which  was  occupied 
by  the  Union  Manufacturing  Company  except  for  the 
ground  floor  and  three  rooms  on  the  third  floor;  that 
the  Union  Manufacturing  Company  in  February  of 
1936  paid  $1,800  per  month  rental  to  the  M.  Harris 
Building;  that  this  rental  was  paid  directly  to  him, 
said  appellant.     Later  in  the  trial,  said  witness  was 
asked   by  his   attorney   to  explain   to   the   court   the 
manner  or  process  by  which  payment  of  said  rentals 
was  made,  whereupon  said  witness  stated:  'When  I 
made  a  loan  on  the  building,  the  company  demanded 
a  statement  of  how  much  the  building  is   bringing 
in,  and  for  that  purpose  we  established  the  value  of 
the  rentals  and  how  much  that  building  is  bringing 
in  so  I  could  make  the  loan,  and  not  for  any  other 
reason.     In  fact,  the  lot  that  I  purchased  was  pur- 
chased with  money  from  the  Union  Manufacturing 
Company.'     He  was  then  asked  to  explain  what  con- 
nection he  had  with  the  Union  Manufacturing  Com- 
pany, to  which  he  replied:  'Well,  the  Union  Manu- 
facturing Company  was  in  business  for  15  years,  and 
we  needed  larger  quarters,  and  T  took  the  money  from 
the  Union   Manufacturing  Company  and   purchased 
a  lot;  then  I  borrowed  money  for  the  Union  Manu- 
facturing Company  to  put  up  the  building.      As   a 
matter  of  record,  we  have  to  keep  books  to  know  how 
much  that  building  is  bringing  in  and  how  much  the 
business  is  bringing  in,  but  it  is  being  done  by  the 
same  bookkeeper  by  the  same  management.'     He  also 
testified  that  no  one  except  himself  and  his  wife  had 
any  interest  in  the  Union  Manufacturing  Company, 
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and  that  the  M.  Harris  Building  stood  in  his  name. 
Two  policies  of  insurance  were  introduced  in  evi- 
dence, in  one  of  which  the  named  insured  appears  as 
'M.  Harris,  doing  business  as  M.  Harris  Building'; 
and  in  the  other  as  'M.  Harris  dba  Union  Manufac- 
turing Company.' 

A  search  of  authoritative  sources  upon  the  subject 
of  the  entity  theory  of  partnerships  discloses  the  fol- 
lowing: 'A  partnership  is  not  ordinarily  regarded 
as  strictly  a  legal  entity  distinct  from  the  individuals 
composing  it  and  having  an  independent  existence  nor 
as  a  person,  either  natural  or  artificial,  nor  as  a  be- 
ing, or  a  legal  being.  However,  there  is  some  au- 
thority to  the  contrary,  holding  broadly  that  a  partner- 
ship is  an  entity  separate  and  apart  from  its  mem- 
bers, or  that  it  is  a  legal  but  not  a  social  entity,  and 
it  has  even  been  said  that  it  is  recogTiized  in  law  as 
a  person,  or  at  least  as  a  quasi  person.  Further, 
whether  or  not  a  partnership  is  to  be  regarded  as  a 
distinct  entity  for  all  purposes,  the  courts  frequently 
have  so  regarded  it  with  reference  to  particular  rights 
and  obligations,  particularly  courts  of  equity,  and 
there  is  a  general  tendenc}^  at  this  day  to  complete 
the  recognition  of  a  partnership  as  a  body  of  itself 
with  its  own  means  appointed  to  its  own  debts.  So 
the  entity  of  the  partnership  as  such  has  frequently 
been  recognized  with  reference  to  its  ownership  of 
property,  the  taxation  of  its  property,  its  contracts 
with  third  persons,  the  rights  of  its  creditors,  includ- 
ing rights  under  insolvency  and  bankruptcy  laws,  the 
exemption  of  its  property  from  execution  for  the 
debt  of  the  partnership  or  of  individual  partners,  and 
its  liability  for  tort,  although  it  cannot,  as  such  be 
guilty  of  a  crime.'     47  Cor.  Jur.  747,  Sec.  172. 

'The  theory  that  a  partnership  is  a  legal  entity  dis- 
tinct from  and  independent  of  the  persons  composing 
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it  has  been  repeatedly  affirmed.     In  the  Roman  law 
the  partnership  was  known  as  "societas,"  and  in  those 
jurisdictions  where  the  Roman  law  is  the  basis  of 
the   jurisprudence,   the  entity   of   the   partnership   is 
frankly  recognized,  and  actions  are  even  allowed  be- 
tween the  partner  and  the  partnership.     It  has  been 
said  that  the  notion  that  the  firm  is  an  entity  distinct 
from  its  members  has  grown  in  popularity,  and  that 
the  notion  has  been  confirmed  by  recent  speculations 
as  to  the  nature  of  corporations  and  the  oneness  of 
any  somewhat  permanently  combined  group  without 
the  aid  of  law.     Furthermore,  the  current  authorities 
construing  and  applying  the  Bankruptcy  Act  of  1898, 
11  U.  S.  C.  A.  Sec.  1  ct  scq.,  agree  that,  in  contem- 
plation of  that  statute,  a  partnership  is  a  distinct  sepa- 
rate entity  from  the  individual  partners  who  compose 
it,  and  that  a  proceeding  in  bankruptcy  may  be  prose- 
cuted against  the  partnership,  and  it  may  be  adjudi- 
cated a  bankrupt  without  any  proceeding  prosecuted 
against   the   individual   members   of   the   partnership 
and  without  their  being  adjudicated  bankrupts  indi- 
vidually,  and   similarly   that  the   individual   partners 
may  be  adjudicated  without  involving  the  partnership. 
On  the  other  hand  it  has  been  asserted  that  the  com- 
mon law  does  not  recognize  a  partnership  as  an  entity, 
that  a  partnership  should  not  be  so  considered,  and 
that  it  is  to  be  regretted  that  decisions  on  the  mar- 
shaling of  assets  under  the  present  bankruptcy  law 
have  led  to  a  resurrection  of  the  term.     Amid  this 
conflict  of  authority  the  most  approved  opinion  ap- 
pears to  he  that  zvhich  recognises  that  a  partnership 
is  not  an  entity  like  a  corporation  and  that  it  is  not 
a  legal  entity,  having,  as  such,  a  domicil  or  residence 
separate   and   distinct    from   that   of   the   individuals 
who  constitute  it.     Although  a  partnership  is  not  a 
person,  it  may,  as  a  matter  of  fiction,  be  treated  as  a 
quasi  person  or  entity  for  certain  purposes  such  as 
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the  keeping  of  partnership  accounts  and  in  marshal- 
ing assets.  In  common  law  jurisdictions  this  entity 
for  such  purposes  may  be  recognized,  at  least  in 
courts  of  equity;  and  it  must  be  conceded  that  in 
some  jurisdictions  the  law  recognizes  a  partnership 
as  a  person  distinct  from  the  individual  members  of 
the  firm,  for  it  has  been  held  that  partners  are  not 
directly  liable  on  a  debt  of  the  partnership,  but  that 
their  liability  arises  out  of  their  connection  with  the 
firm,  and  that  it  is  only  traceable  through  the  firm 
and  must  be  established  by  a  judgment  against  the 
firm.'    20  R.  C.  L.  804,  Sec.  6.     (Emphasis  added.) 

'In  most  respects  a  partnership  is  but  a  relation, 
with  no  legal  being  distinct  from  the  members  who 
comprise  it.  It  is  not  a  person,  either  natural  or 
artificial.  Thus  a  partnership,  as  such,  cannot  be 
guilty  of  crime,  but  the  guilt  attaches  to  the  delin- 
quent member  or  members.  But  for  some  purposes,  a 
partnership  is  regarded  as  an  entity.  One  partner 
may  verify  an  affidavit  in  the  firm  name,  although  a 
statute  requires  "all  partners"  to  make  the  affidavit. 
And  for  the  purposes  of  Section  388  of  the  Code  of 
Civil  Procedure  allowing  associates  in  business  under 
a  common  name  to  be  sued  by  it  and  their  joint  prop- 
erty bound  by  the  judgment,  a  partnership  is  regarded 
as  a  legal  entity,  distinct  from  its  members,  against 
which  judgment  may  be  entered.  This  is  true  though 
the  firm  has  in  fact  been  dissolved  after  incurring  the 
obligations  sued  on,  and  before  commencement  of  the 
suit.  Again,  for  the  purpose  of  filing  an  insolvency 
petition,  a  partnership  has  been  regarded  as  an  entity 
and  if  it  did  business  in  the  state  and  one  of  its  mem- 
bers resided  therein,  the  firm  was  considered  to  be  a 
resident  within  the  Insolvency  Law,  though  one  mem- 
ber resided  abroad.'  20  Cal.  Jur.  680,  Sec.  3.  (Em- 
phasis added.) 
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'Courts  of  jurisdictions  denying  the  existence  of  a 
firm  entity  distinct  from  its  component  members,  or- 
dinarily deny  the  separate  existence  of  two  or  more 
firms  with  an  identical  membership  notwithstanding 
they  may  be  conducting  business  under  separate 
names.  But  the  rule  has  been  so  far  relaxed  as  to 
permit  recognition  of  separate  existence  under  ex- 
ceptional circumstances.'  47  Cor.  Jur.  750,  Sec.  174. 
(Emphasis  added.) 

A  recapitulation  of  the  authorities  cited  in  the  fore- 
going reveals  that  in  the  states  of  Iowa,  Louisiana, 
Oklahoma.  Pennsylvania,  South  Carolina,  Tennessee 
and  Vermont,  a  co-partnership  is  regarded  as  a  sepa- 
rate entity,  distinct  from  the  individuals  of  which  it 
is  comprised  and  that  the  Courts  of  New  York,  Min- 
nesota, Mississippi  and  Texas  do  not  recognize  a  co- 
partnership as  an  entity  apart  from  exceptional  situ- 
ations. 

In  this  latter  category  is  the  holding  in  Fidelity 
Phoenix  Fire  Ins.  Co.  v.  Howard,  1938,  182  Miss. 
546,  181  So.  846,  to  the  effect  that  a  partnership 
with  identical  partners  under  one  partnership  name  is 
the  same  partnership  when  conducting  some  other 
portions  of  its  business  under  another  name,  and  the 
separation  of  bookkeeping  and  of  all  operations  and 
details  thereof  is  immaterial  since  ownership  and 
ultimate  control  are  still  in  the  partners  who  com- 
pose the   firm. 

That  California  follows  the  latter,  rule,  i.  e.,  non- 
recognition  of  the  entity  theory  of  partnerships,  is 
evidenced  bv  the  opinion  in  Reed  v.  Industrial  Ace. 
Conwu,  10  Cal.  2d  181,  63  P.  2d  1212,  114  A.  L.  R. 
720.  in  which  case  a  policy  of  workmen's  compensa- 
tion insurance  issued  to  an  employer  who  subse- 
(luently  entered  into  a  partnership  was  held  to  cover 
an  injury  to  an  employee  of  the  partnership,  the  court 
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holding  that  the  partnership  was  not  a  distinct  entity 
apart  from  the  members  thereof,  that  an  employee  of 
the  partnership  was  an  employee  of  each  of  the  part- 
ners ;  that  no  individual  partner  could  escape  liability 
on  the  ground  that  the  partnership  only  and  not  the 
individuals  composing  it  could  be  held  liable,  and  that 
since  the  partner  who  procured  the  insurance  was 
liable  for  the  injury  to  the  employee  of  the  partner- 
ship, the  insurer  was  liable  on  its  policy. 

"Since  it  has  not  been  shown  to  the  satisfaction 
of  this  court  that  the  circumstances  present  herein 
are  exceptional,  there  appears  to  be  no  good  reason, 
for  a  deviation  from  the  rule  anounced  in  the  Reed 
case,  supra.  Consequently,  appellant's  contention,  that 
the  evidence  is  insufficient  to  sustain  the  finding  of 
the  trial  court  to  the  effect  that  the  Union  Manu- 
facturing Company  possessed  a  separate  and  distinct 
entity  from  that  of  M.  Harris,  must  be  sustained. 

"For  the  reasons  stated,  the  judgment  appealed 
from  is  reversed." 

It  is  submitted  that  the  above  is  conclusive  authority 
for  our  proposition  that  the  partnership  of  McKeon  and 
Page  dba  Pacific  Laundry  is  not  a  separate  legal  entity, 
and  that  Page  therefore  is  a  named  assured  within  the 
meaning  of  Ohio's  policy.  Page  is  the  same  individual, 
irrespective  of  the  fact  that  he  is  a  partner  in  Pacific 
Laundry.  General  Endorsement  No.  3  upon  which  Ohio 
placed  so  much  importance  at  the  trial  [TR.  51]  "exclud- 
ing all  activities  of  G.  B.  Page  which  are  not  specified 
therein"  is  fully  answered  by  United's  argument  that 
Page  as  a  co-partner  of  McKeon  and  Page,  and  named 
as  such  in  Ohio's  policy,  was  the  owner  of  the  vehicle, 
and  the  activity  in  which  the  vehicle  was  being  used  at 
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the  time  of  the  accident,  was  not  such  an  activity  as  to 
bring  it  within  the  purview  of  that  Endorsement. 

Upon  the  trial  Ohio  reHed  on  National  Automobile 
Ins.  Co.  V.  Industrial  Accident  Commission,  11  Cal.  (2d) 
689,  81  P.  (2d)  926.  There  is  a  clear  distinction  be- 
tween the  rule  stated  in  the  National  Automobile  cases 
and  the  rule  relied  on  by  United  as  laid  down  in  Park 
V.  Union  Manufacturing  Company,  supra.  In  the  Nation- 
al Automobile  case  the  insuring  clause  clearly  stated  the 
particular  business  enterprise  to  be  covered.  Neither, 
w^as  there  a  statute  such  as  Section  383.5  of  the  Insur- 
ance Code,  supra,  applicable.  It  is  submitted  that  the 
aggregate  theory  of  partnership  still  exists  in  California 
and  that  here,  not  only  was  each  partner  an  owner  of  the 
partnership  property,  but  also  that  Page  was  Page  wher- 
ever found.  He  was  a  member  of  McKeon  &  Page  dba 
Pacific  Laundry ;  he  was  also  an  owner  of  the  accident 
vehicle.  We  submit,  therefore,  that  Page,  being  an  owner, 
and  also  a  named  assured  of  Ohio,  is  brought  squarely 
within  the  provisions  of  the  Extended  Coverage  clause 
of  Ohio's  ix)licy,  and  that  the  accident  vehicle  was  an 
automobile  "owned  by  or  registered  in  the  name  of" 
Ohio's  Named  Assured,  thus  extending  coverage  under 
said  clause  to  Gilbert  —  a  person  using  the  automobile 
with  the  permission  of  Ohio's  Named  Assured. 

In  40  Am.  Jitr.  202,  Partnership,  Sec.  107,  it  is  stated: 

"The  personal  property  of  a  partnership  is  owned 
not  by  the  partners  individually,  but  by  the  partner- 
ship. Ry  the  contract  of  partnership,  the  partners 
acquire  a  joint  interest  in  the  personal  effects  of  the 


—26— 

partnership.  Each  partner  is  possessed  per  my  et 
per  tout,  that  is,  the  interest  of  each  member  of  a 
partnership  extends  to  every  portion  of  its  property, 
and  is  a  joint  interest  in  the  whole  and  not  a  separate 
interest  in  any  particular  part.  This  is  true  both  of 
property  contributed  by  each  partner  as  well  as  that 
included  in  his  own  contribution.  This  gives  rise  to 
the  rule  elsewhere  considered  that  each  partner  has 
an  equal  right  to  the  possession  and  control  of  the 
point  property." 

2.  The  Right  of  Contribution  Does  Not  Exist  in 
California  Between  Joint  Tort-Feasors.  Neither 
Does  the  Right  of  Subrogation  Exist  Between  Lia- 
bility Insurers  of  Joint  Tort-Feasors. 

In  this  case  the  liability  of  Page  is  vicarious  and  arises 
only  by  reason  of  his  registered  ownership  of  the  acci- 
dent vehicle.  His  liability  is  based  only  upon  Section  402 
of  the  Motor  Vehicle  Code  of  California,  supra.  He  was 
in  no  way  culpable.  His  liability  is  derivative.  Likewise 
the  liability  of  McKeon  and  Page  dba  Pacific  Laundry  is 
derivative.  They  were  not  culpable.  Gilbert  left  the  State 
of  California  and,  though  named  in  both  the  action  for 
damages  in  the  State  Court  and  in  this  proceeding,  was 
never  served.  Therefore,  as  between  two  joint  tort-feasors 
whose  liability  is  derivative  only,  should  there  be  contri- 
bution? Does  either  have  the  right  to  subrogate  against 
the  other?  Clearly,  Page  had  the  right  of  subrogation, 
under  the  provisions  of  Section  402  of  the  Vehicle  Code, 
against  Gilbert,  but  Gilbert,  being  an  employee  of  a  co- 
partnership of  which  Page  was  a  member,  United  did 
not  urge  that  Ohio  was  liable  under  the  statute.  Ohio, 
ho\ve\er,  urged  strenuously  that  it  was  entitled  to  subro- 
gate against  Gilbert  and  reach  the  proceeds  of  United's 
policy. 
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The  rule  is  well  settled  in  California  that  there  can  be 
no  subrogation  among  joint  tort-feasors.  Adams  v.  White 
Bus  Line,  184  Cal.  710,  195  Pac.  389. 

It  is  equally  well  settled  in  California  that  the  right  of 
subrogation  does  not  exist  in  favor  of  the  insurer  of  a 
joint  tort-feasor  against  another.  Smith  v.  Fall  River 
Joint  Union  High  School  District,  1  Cal.  (2d)  331,  34 
P.  (2d)  994.  In  that  case  the  defendants  in  the  tort  ac- 
tion were  the  School  District,  Fitzwater,  driver  of  the 
school  bus,  and  Pratt,  driver  of  a  private  automobile. 
The  injured,  California  Smith,  recovered  judgment  against 
the  three  defendants  above  named.  Independence  In- 
demnity Company  was  the  liability  insurance  carrier  on 
the  School  District  and  the  defendant  Fitzwater.  It  took 
an  appeal  from  the  judgment  in  the  damage  case  and  also 
became  surety  on  the  supersedeas  bond.  The  judgment 
was  affirmed  on  appeal  and  the  insurer  paid  the  full 
amount  of  the  judgment.  Thereafter,  it  sought  to  re- 
coup its  loss  against  Pratt,  one  of  the  joint  tort-feasors. 
Pratt  thereupon  moved  the  Court  for  an  order  satisfying 
the  judgment  as  to  him.  The  Supreme  Court  held  that 
under  these  circumstances  the  payment  of  the  judgment 
by  Independence  Indemnity  Company  operated  as  a  com- 
plete satisfaction  thereof  as  to  the  defendant  Pratt.  In 
reaching  this  decision,  the  Court  stated: 

"The  appellant,  as  the  indemnitor  of  the  two  ap- 
pealing defendants,  was  liable  for  the  payment  of 
the  judgment  against  them  and  such  payment  gave  it 
no  recourse  against  the  respondent  as  the  joint  tort- 
feasor of  said  defendants  for  the  amount  so  paid  or 
for  any  part  thereof.  It  would  be  most  inequitable 
to  i)erm!t  the  appellant  to  now  assert  that  it  paid  the 
iudgnient  as  the  surety  on  the  appeal  bond  and  not 
as  the  indemnitor  and  thus  by  application  of  equita- 
ble   principles    of    subrogation    escape    the    liability 
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which,  for  an  adequate  consideration,  it  had  under- 
taken to  discharge,  and  force  such  liabihty  upon  an- 
other who  was  not  a  party  to  said  appeal  bond  and 
who  received  no  benefit  whatever  from  its  execution 
and  dehvery"    (34  P.  (2d)  998.) 

"By  g'iving-  the  bond  on  appeal  with  itself  as  sure- 
ty, it  did  not  in  any  way  enlarge  its  liability  in  the 
premises.  It  was  legally  bound  to  pay  the  judgment 
before  giving  the  surety  bond.  It  was  no  more  so 
after  it  had  executed  and  delivered  the  stay  bond. 
The  only  conceivable  change  in  its  legal  status  which 
the  giving  of  the  bond  by  itself  might  work,  would 
possibly  be  in  relation  to  its  rights  against  the  re- 
spondent herein.  If  appellant's  contentions  are  to  be 
sustained,  then  the  Indemnity  Company,  although  it 
had  no  right  even  of  contribution  against  the  re- 
spondent before  the  appeal,  by  taking  the  appeal 
and  furnishing  an  appeal  bond  with  itself  as  surety, 
created  a  right  against  respondent,  making  him  liable 
not  only  for  contribution,  but  for  the  entire  amount 
of  the  judgment.  We  do  not  believe  that  under  the 
laws  of  this  state  the  appellant  by  such  indirect 
methods  can  enrich  itself  at  the  expense  of  another." 
(34  Pac.  997.) 

A  case  in  which  the  issues  were  similar  to  those  raised 
in  this  controversy  is  Universal  Indemnity  Ins.  Co.  v. 
Caltagironc,  cf  al.,  119  N.  J.  Eq.  491.  182  Atl.  862.  In 
that  case  the  indemnity  insurer  of  one  of  several  joint 
tort-feasors  sought  to  escape  the  rule  that  there  can  be 
no  contribution  or  subrogation  among  them  by  applying 
to  the  court  for  relief,  before  the  payment  of  the  judg- 
ment, in  somewhat  the  same  manner  that  Ohio  seeks  to 
escape  its  obligation  in  this  case.  In  denying  the  claim 
of  the  insurer,  the  court  used  the  following  language: 

"The  facts  in  the  instant  case  closely  approximate 
those  present  in  Fiorentino  v.  Adkins,   154  A.  429, 
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430.  9  N.  J.  Misc.  446  (Supreme  Court).  There  the 
insurance  carrier  of  one  joint  tort-feasor  paid  a 
judgment  based  on  a  tort  action,  took  an  assignment 
thereof,  and  sought  contribution  by  issuing  execution 
against  the  other  joint  tort-feasor.  The  court  said 
as  to  the  position  of  the  insurance  carrier :  Tt  stands 
in  its  insured's  shoes.  There  is  a  public  poHcy  behind 
the  rule  against  contribution  amongst  the  joint  tort- 
feasors, and  we  are  unable  to  see  the  distinction,  in 
the  application  of  the  rule,  between  a  joint  tort-feasor 
and  one  who,  by  contractual  undertaking-,  stands  in 
his  place.  The  money  paid  by  the  Indemnity  Com- 
pany for  the  judgment  was,  in  theory,  the  money 
of  its  insured.  It  was  the  accumulated  premiums 
paid  by  the  insured  against  the  day  when  the  latter 
would  be  called  upon  to  suffer  such  a  loss.' 

"This  pronouncement  of  the  Supreme  Court, 
which  we  approve,  is,  we  think,  applicable  to  the 
instant  case. 

"(4)  The  complainant  Insurance  Company  claims 
a  distinction  from  the  above-cited  cases,  in  that  here 
there  has  been  no  payment  of  the  judgment,  no  as- 
signment taken,  and  no  right  asserted  which  has 
been  secured  through  its  insured.  This  distinction 
is  more  apparent  than  real.  Whether  the  relief 
sought  be  based  on  an  assignment  or  not,  whatever 
the  method  used  to  affirmatively  seek  contribution, 
the  result  will  be  the  same;  and  that  result  will  inure 
to  the  benefit  of  the  insured  joint  tort-feasor.  Equity 
should  not  be  invoked  by  methods  of  indirection  to 
nullify  a  positive  rule  of  law. 

"Counsel  for  the  Insurance  Company  cites  deci- 
sions of  other  states,  and  contends  that  the  rule 
against  contribution  should  not  be  applied  against  the 
Insurance  Comi)any,  since  its  liability  arises  through 
a  technical  rule  of  law;  that  the  Insurance  Company 
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is  innocent  of  any  personal  fault  or  culpability;  and 
that  while  there  can  be  no  contribution  between  joint 
tort-feasors  where  there  is  actual  wrongdoing,  on 
the  ground  that  the  law  will  not  undertake  to  adjust 
the  burden  of  misconduct,  such  principle  cannot  and 
should  not  apply  against  one  who,  like  itself,  is  en- 
tirely innocent  of  wrong,  because  the  very  reason 
upon  which  the  rule  is  founded,  is  lacking. 

"The  answer  to  this  is  that  the  liability  here  does 
not  arise  through  a  technical  rule  of  law  but  because 
of  specific  contractual  undertaking.  Furthermore, 
what  the  law  may  be  in  other  jurisdictions  is  unim- 
portant in  view  of  the  fact  that  the  courts  of  our 
state,  including  this  court,  have  repeatedly  held  that 
whether  the  tort  is  an  intentional  wrongdoing  or  a 
mere  act  of  carelessness  or  negligence  does  not  alter 
the  rule  that  the  right  of  contribution  does  not  exist." 

In  California,  an  injured  i)arty  is  not  required  to  elect 
as  between  which  of  two  joint  tort-feasors  he  will  proceed. 
This  applies  in  cases  where  the  joint  tort-feasors  are  mas- 
ter and  servant.  Schilling  v.  Central  California  Ins.  Co., 
45  Cal.  App.  (2d)  288,  114  P.  (2d)  34.  In  the  Schilling 
case,  the  court  considered  and  disposed  of  a  similar  con- 
tention to  that  being  made  by  Ohio  in  this  case.  It  was 
there  urged  that  the  insurer  for  the  employer  had  a  sec- 
ondary liability  to  that  of  the  insurer  for  the  employee 
whose  negligence  caused  the  accident.  That  case  is  au- 
thority for  the  proposition  that  there  are  no  degrees  of 
liability  among  joint  tort-feasors.  The  case  is  also  au- 
thority for  the  proposition  that  where  double  insurance 
exists,  the  two  insurance  carriers  should  be  held  liable  on 
a  pro-rata  basis.  This  will  be  discussed  further  in  the 
following  subdivision  of  this  argument. 
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3.  There  Is  Double  Insurance,  Admittedly,  and  by 
Statute  and  Therefore  Both  Companies  Are  Liable 
in  Proportion  to  the  Limits  of  Liability  Stated  in 
the  Respective  Policies. 

Reg^ardless  of  the  other  points  heretofore  urged  in  this 
brief,  and  irrespective  of  claimed  error  of  the  trial  court 
in  holding;  that  Ohio  did  not  cover  the  personal  liability 
of  Gilbert,  it  is  believed  that  the  case  should  turn  on  the 
proposition  of  double  insurance.  Section  590  of  the  In- 
surance Code  of  California  provides  as  follows : 

"A  double  insurance  exists  where  the  same  person 
is  insured  by  several  insurers  separately  in  respect 
to  the  same  subject  and  interest." 

United  has  appealed  for  the  reason  that  the  decision 
of  the  court  below  places  the  entire  responsibility  upon  it. 
Ohio  is  subrogating  and  is  entitled  to  subrogate  against 
United  under  the  findings  and  judgment  of  the  trial  court. 
United  believes  this  to  be  clearly  erroneous  and  that  where 
double  insurance  exists  the  two  carriers  should  be  held 
liable  on  a  proportionate  basis. 

There  are  two  important  decisions  by  the  California 
courts  on  this  subject.  In  Consolidated  Shippers,  Inc.  v. 
Pacific  Employers  Ins.  Co.  (1941),  45  Cal.  App.  (2d) 
288,  114  P.  (2d)  34,  Commercial  Standard  Insurance 
Company  issued  a  policy  of  liability  insurance  whereby 
it  agreed  to  insure  M.  L.  Harvey  and/or  Consolidated 
Shippers,  Inc.,  against  liability  imposed  by  law  arising 
from  the  ownership,  maintenance  and  use  of  a  Chevrolet 
truck  which  was  owned  by  Harvey.  The  limits  stated  in 
the  i)olicy  were  $5,000.00  as  applicable  to  injuries  to  or 
death  of  one  person,  and  $10,000.00  for  injuries  to  or 
death  of  more  than  one  person  in  one  accident.  Pacific 
Employers  Ins.  Co.  also  issued  a  policy  of  liability  insur- 
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ance  by  the  terms  of  which  it  insured  Consolidated  Ship- 
pers, Inc.  only,  against  liability  imposed  by  law  by  reason 
of  the  operations  of  all  automobiles  and  trailers  other 
tlian  those  ow^iicd  by  it  which  were  used  for  transporting" 
merchandise  on  a  contract  basis  on  account  of  or  for  Con- 
solidated Shippers,  Inc.  The  latter  policy  was  further  lim- 
ited to  such  loss  as  might  result  to  Consolidated  Shippers, 
1)K.  from  the  operation  of  trucks  and  trailers  by  inde- 
pendent contractors  who  had  executed  a  prescribed  form 
of  blanket  hauling  contract.  The  limits  of  liability  under 
the  latter  policy  were  $5,000.00  property  damage  and 
$10,000.00  for  injury  to  or  death  of  more  than  one  person. 

Each  policy  contained  a  provision  for  the  proration  of 
insurance,  providing  in  effect  that  if  the  insured  carried 
other  insurance  against  the  same  loss,  the  insurer  would 
not  be  liable  for  a  larger  proportion  of  the  entire  loss 
than  the  amount  named  in  the  policy  bore  to  the  entire 
amount  of  collectible  insurance. 

While  both  policies  were  in  effect,  Harvey  was  trans- 
porting merchandise  in  his  Chevrolet  truck  covered  by 
the  Commercial  ])olicy  inirsuant  to  contract  with  the  Con- 
solidated Shippers,  Inc.  and  became  involved  in  an  acci- 
dent resulting  in  death  of  two  persons.  The  accident  oc- 
curred in  Arizona  and  two  actions  to  recover  damages 
v,ere  instituted  against  Harvey  and  Consolidated  Ship- 
i>ers.  Inc.  Prior  to  trial  date,  the  parties  stipulated,  with- 
out admitting  liability,  to  a  compromise  judgment  being 
entered  in  favor  of  the  plaintiffs  in  the  damage  actions  for 
r^n  aggregate  amount  of  $11,000.00. 

In  order  to  comply  with  the  terms  of  Arizona  law  re- 
garding interstate  motor  freight  carriers,  Harvey  entered 
into  an  agreement  with  Consolidated  Shippers,  Inc.  re- 
citing thai  he  had  leased  the  Chevrolet  truck  to  the  cor- 
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poration.  The  agreement  was  executed  and  filed  in  the 
State  of  Arizona  prior  to  the  happening  of  the  accident. 
Evidence  was  introduced  on  the  trial  of  the  case  in  an 
effort  to  show  that,  notwithstanding  the  apparent  relation- 
ship between  Harvey  and  the  corporation  arising  out  of 
the  lease  agreement,  at  the  time  of  the  accident  Harvey 
was  actually  an  independent  contractor  and  not  an  em- 
ployee of  Consolidated.  Upon  such  evidence  the  trial 
court  found  that  Commercial  was  primarily  liable  under 
its  policy  and  that  Pacific's  policy  was  secondary  insur- 
ance which  did  not  attach  or  become  collectible  until 
the  limits  of  Commercial's  policy  had  been  exhausted. 

On  appeal  the  judgment  of  the  trial  court  was  reversed, 
as  disclosed  by  the  following  quotation  from  the  opinion, 
pages  35,  36,  37,  114  P.   (2d): 

"The  contention  of  Commercial  that  the  finding  or 
conclusion  of  the  trial  court  to  the  effect  that  its  pol- 
icy afforded  primary  coverage  and  Pacific's  second- 
ary coverage  is  not  supported  by  the  evidence  and  is 
contrary  to  law  must  be  sustained.  So  far  as  plain- 
tiff is  concerned,  the  risk  covered  by  each  policy  was 
the  same.  The  Commercial  policy  afforded  plaintiff 
insurance  against  loss  resulting  from  any  liability 
arising  out  of  the  maintenance  or  use  of  the  Chev- 
rolet truck.  By  the  Pacific  policy  plaintiff  was  in- 
sured against  loss  resulting  from  any  liability  arising 
out  of  the  operation  of  any  truck,  although  it  was 
not  specifically  described  in  the  policy.  While  it  is 
true  that  the  Commercial  policy  covered  Harvey  as 
well  as  plaintiff,  there  can  be  no  doubt  so  far  as 
plaintiff  is  concerned  that  the  risks  covered  by  both 
policies  were  co-extensive.  If  the  policies  had  in  ef- 
fect the  same  coverage,  neither  could  be  primary  but 
both  insurers  were  jointly  liable.  Each  policy  pro- 
vided expressly  that  if  the  assured  carried  other  in- 
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surancc  at^ainst  a  loss  covered  by  the  policy,  then 
the  insurer  would  not  be  liable  for  a  larger  propor- 
tion of  the  entire  loss  than  the  amount  payable  under 
its  policy  bore  to  the  total  amount  of  collectible  in- 
surance. Neither  contained  any  provision  to  the  ef- 
fect that  the  insurance  afforded  thereby  was  to  be 
considered  as  excess  insurance  in  the  event  the  as- 
sured carried  other  collectible  insurance  covering  the 
same  loss.  It  is  obvious  that  if  insurance  is  pro- 
rata it  cannot  at  the  same  time  be  excess  insurance 
as  to  the  same  loss.  The  effect  of  a  provision  for 
the  proration  of  an  insurance  loss  is  to  require  the 
several  insurers  of  the  same  risk  to  share  the  total 
loss.  If  a  policy  be  considered  as  excess  insurance 
the  idea  of  sharing  the  loss  is  negatived,  for  the 
excess  insurer  is  liable  only  for  the  amount  of  the 
loss  in  excess  of  the  limits  of  other  valid  and  col- 
lectible insurance  covering  the  same  loss.  By  hold- 
ing that  Pacific  was  an  excess  or  secondary  insurer, 
the  trial  court  completely  vitiated  the  provision  for 
the  proration  of  loss  as  expressed  in  the  policy.  An 
insurance  policy  is  to  be  construed  like  any  other  con- 
tract, and  where  there  is  no  ambiguity  in  the  lan- 
guage used  it  must  be  construed  in  accordance  with 
the  intention  of  the  parties.  Rankin  v.  Amazon  Ins. 
Co.,  89  Cal.  203,  26  P.  872,  23  Am.  St.  Rep.  460. 
The  intention  of  the  parties  to  the  Pacific  policy,  as 
expressed  in  the  provision  for  proration  of  the  loss, 
being  unambiguous,  must  govern.  Had  the  parties 
intended  the  Pacific  policy  to  be  excess  insurance, 
it  would  have  been  a  simple  matter  to  express  such 
contention  by  appropriate  language  in  the  policy. 
Not  having  done  so.  they  are  bound  by  the  ex])ress 
terms  of  the  policy. 
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Pacific  contends  that  Harvey  was  primarily  liable, 
that  plaintifif  was  secondarily  liable  and  that  the  judg- 
ment correctly  determines  the  respective  liabilities.  No 
California  case  is  cited  in  support  of  this  proposition 
and  we  know  of  no  law  in  this  state  fixing  degrees 
of  liability  in  relation  to  the  joint  liability  for  torts. 
From  the  fact  that  an  action  to  recover  damages  for 
injuries  resulting  from  the  negligence  of  an  employee 
may  be  maintained  against  either  the  employer  or  the 
employee  alone  (Schilling  v.  Central  California  Trac- 
tion Co.,  115  Cal.  App.  30,  1  P.  2d  53),  or  against 
both  jointly,  it  would  seem  that  there  could  be  no 
such  thing  as  primary  and  secondary  liability.  More- 
over, the  court  made  no  finding  on  the  issue  of  pri- 
mary and  secondary  liability  as  between  Harvey  and 
plaintiff,  and  in  fact  made  no  finding  concerning  the 
relationship  existing  between  Harvey  and  plaintiff 
out  of  which  the  latter's  liability  arose.  In  view  of 
our  conclusion  that  both  policies  insured  the  same 
risk  so  far  as  plaintiff  is  concerned,  the  fact  that 
plaintiff's  liability  may  have  been  primary  or  secon- 
dary becomes  immaterial.  Regardless  of  the  nature 
of  such  liability,  any  loss  resulting  therefrom  was 
covered  by  both  insurers. 

Judgment  reversed." 

Again  in  Lamb  v.  Belt  Casualty  Co.,  3  Cal.  App.  (2d) 
624,  40  P.  (2d)  311,  the  California  courts  hold  to  the 
equitable  rule  of  pro-rating  the  liability  of  insurance  car- 
riers, where  double  insurance  is  found  to  exist.  In  that 
case  the  insured  operated  a  truck  and  trailer.  He  carried 
a  policy  of  automobile  insurance  with  Belt  Casualty  Com- 
pany on  the  trailer  with  limits  of  $5,000.00  applicable  to 
injuries  or  death  of  one  person  and  $10,000.00  for  two 
or  more  persons  in  one  accident.  American  Indemnity 
Company  issued  a  policy  of  automobile  liability  insurance 
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on  the  truck  in  which  its  Hmits  were  stated  to  be 
$50,000.00  as  applicable  for  injuries  or  death  of  one  per- 
son and  $100,000.00  on  one  accident.  American  Indemnity 
policy  provided  specifically  "damage  done  to  or  by  said 
trailer  shall  not  be  construed  to  be  covered  hereunder." 
That  policy  contained  the  further  provision: 

"No  recovery  shall  be  had  under  this  policy  if  at 
the  time  a  loss  occurs  there  be  any  other  insurance, 
whether  such  other  insurance  be  valid  and/or  collect- 
ible or  not,  covering  such  loss,  which  would  attach  if 
this  insurance  had  not  been  effected;  provided,  if  the 
assured  carries  a  policy  of  any  other  insurer  covering 
concurrently  a  claim  covered  by  this  policy  under 
property  damage  and/or  liability  peril  clauses  herein 
he  shall  not  recover  from  the  Company  a  larger  pro- 
portion of  any  such  claims  than  the  sum  hereby  in- 
sured bears  to  the  whole  amount  of  such  valid  and 
collectible  concurrent  insurance." 

The  Belt  Company  policy  contained  the  following  pro- 
visions : 

"If  the  named  assured  has  any  other  insurance  ap- 
plicable to  a  claim  covered  by  this  policy,  the  com- 
pany shall  not  be  obliged  under  this  policy  to  pay  a 
larger  proportion  of  or  on  account  of  any  such  claim 
than  the  limit  of  the  Company's  liability  under  this 
policy,  applicable  to  such  claim,  bears  to  the  total 
corresponding  limits  of  the  whole  amount  of  valid  and 
collectible  insurance.  If  any  other  person,  firm  or 
corporation  included  in  this  insurance  is  covered  by 
valid  and  collectible  insurance  against  a  claim  also 
covered  by  this  policy,  the  said  other  person,  firm  or 
corporation  shall  not  be  entitled  to  protection  under 
this  policy." 
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While  both  policies  were  in  effect,  two  persons  while 
riding  in  another  automobile  collided  with  the  rear  of 
the  trailer  at  night,  it  being  drawn  and  propelled  by  the 
truck  at  the  time.  The  tail  light  connection  between  the 
truck  and  trailer  had  broken,  and  therefore,  the  trailer 
was  unlighted.  Absence  of  a  tail  light  was  the  ground 
upon  which  recovery  of  damages  was  had. 

At  page  315  of  40  P.  (2d),  the  court  points  out: 

"The  total  liability  of  the  insured  on  account  of 
the  judgments  in  the  two  damage  actions  amounted 
to  $14,632.07.  In  the  absence  of  other  insurance, 
the  American  Indemnity  Company  would  be  liable  to 
indemnify  the  insured  in  this  amount  on  the  one  hand, 
and  the  Belt  Casualty  Company  and  Lloyds  of  Lon- 
don on  the  other.  The  assured,  however,  having  cou: 
tracts  of  insurance  with  different  companies  insur- 
ing against  the  same  liability,  the  provisions  of  the 
policies  relating  to  such  situations  must  be  looked  to 
and  the  liability  be  apportioned  according  to  the  con- 
tracts." 

Having  determined  that  the  policies  of  the  two  com- 
panies named,  were  the  only  ones  applicable,  the  court 
proceeded  as  follows: 

"This  leaves  only  the  policies  of  the  American  In- 
demnity Company  and  of  the  Belt  Casualty  Company 
to  be  considered,  each  of  which  provides  that  the 
liability  thereunder  shall  be  that  proportion  of  the 
total  liability  which  the  limits  of  the  policy  bear  to 
the  whole  amount  of  such  collectible  insurance.  The 
trial  court  applied  this  method  in  apportioning  the 
liability,  which  method  we  hold  to  be  correct." 

There  is  no  important  distinguishing  feature  to  be  found 
between   the  case  just  cited,   and  the  proposition   under 
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consideration  here.  In  that  case  the  named  insured  was 
identical  in  both  policies  under  consideration  by  the  Court. 
In  the  instant  case,  Page  is  also  named  as  an  insured  in 
both  policies.  In  Lamb  v.  Belt  Casualty  Company,  supra, 
the  American  Indemnity  Company  policy  provided  in  part 
(40  P.  (2d)  311,  315): 

"No  recovery  shall  be  had  under  this  policy  if  at 
the  time  a  loss  occurs  there  be  any  other  insurance, 
whether  such  other  insurance  be  valid  and/or  col- 
lectible or  not,  covering  such  loss,  which  would  at- 
tach if  this  insurance  had  not  been  effected;  *  *  *." 

Notwithstanding  such  provision,  the  trial  court  applied 
the  rule  that  each  company  was  liable  for  "that  proportion 
of  the  total  liability  which  the  limits  of  the  policy  bears 
to  the  whole  amount  of  such  collectible  insurance."  The 
reviewing  court  affirmed. 

4.  The  Court  Erred  in  Failing  to  Follow  the  Rule 
of  Erie  Railroad  Company  v.  Tompkins,  304  U.  S. 
64,  82  L.  Ed.  1188,  58  S.  Ct.  817,  114  A.  L.  R. 
1487. 

United  most  seriously  urges  that  the  District  Court 
erred  in  several  respects  by  failing  to  follow  the  rule  of 
Eric  Railroad  Company  v.  Tompkins,  supra.  The  most 
grievous  error  of  the  trial  court  was  in  disregarding  the 
California  rule  which  has  been  followed  by  this  Court 
that  a  rider  attached  to  a  policy  takes  precedence  over 
the  language  contained  in  the  body  of  the  contract.  ( Tarle- 
ton  z>.  DeVeunc,  supra.)  By  its  failure  to  apply  that  rule, 
the  trial  court  limited  the  coverage  of  Ohio's  policy  and 
restricted  it  to  cover  only  McKeon  and  Page  dba  Pacific 
Laundry,  denying  the  existence  of  the  broader  coverage 
admittedly  contained  in  Ohio's  policy,  had  the  vehicle  been 
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registered  to  the  name  of  McKeon  and  Page  dba  Pacific 
Laundry.  In  this,  it  is  contended  that  the  Court  unduly 
restricted   Ohio's   policy. 

United  maintains  further  that  the  trial  court  failed  to 
follow  the  correct  rule  with  regard  to  partnerships  in 
California  and  also  failed  to  apply  the  provision  of  the 
Insurance  Code  to  the  eifect  that  one  named  as  insured  in 
a  policy  of  insurance  is  an  owner  within  the  meaning  of 
the  statute  applicable  to  all  contracts  of  insurance  cover- 
ing motor  vehicles.  (Section  383.5,  Insurance  Code  of 
California,  supra.) 

United  further  contends  that  the  Court  also  erred  by 
failing  to  follow  the  two  decisions  of  the  California  courts 
with  respect  to  double  insurance  discussed  in  the  forego- 
ing subdivision  of  this  argument.  (Consolidated  Ship- 
pers V.  Pacific  Employers  Ins.  Co.  supra,  and  Lamb  !•. 
Belt  Casualty  Co.,  supra.)  As  this  Court  has  held,  both 
policies  of  insurance  were  California  contracts  and  the 
law  of  California  should  have  been  applied.  {Gates  v. 
General  Casualty  Co.  of  America,  9  Cir.,  120  F.  (2d) 
925.) 

Conclusion. 

In  conclusion,  it  is  respectfully  submitted  that  the  Dis- 
trict Court  erred  in  the  respects  pointed  out  in  the  fore- 
going brief.  United  appeals  from  the  holding  of  the 
Court  that  it  is  required  to  make  Ohio  whole  for  any  loss 
it  may  sustain.  The  companies  have  settled  the  case,  each 
paying  one-half  of  the  loss.  [TR.  208.]  United  does  not 
find  particular  fault  with  its  actual  position  as  matters 
now  stand,  but  does  earnestly  complain  of  its  obligation, 
under  the  decision  of  the  District  Court,  to  reimburse 
Ohio  fully  as  soon  as  Ohio  reduces  its  purported  claim 


ag-ainst  Gilbert  to  judgment.  At  the  risk  of  stating  a 
fact  outside  the  record,  it  is  felt  that  this  Court  should  be 
fully  informed,  and  in  candor  and  fairness,  United  now 
informs  the  Court  that  Ohio  has  an  action  pending  in  the 
District  Court  of  Douglas  County.  Nebraska,  against 
Gilbert  and  that  it  looks  to  United  to  satisfy  any  judg- 
ment it  obtains  in  said  action  against  Gilbert. 

The  principles  of  equity  have  not  been  applied  by  the 
District  Court.  There  is  no  equity  or  justice  in  relieving 
Ohio  from  the  responsibility  it  contracted  for  when  issuing 
its  policy  to  McKeon  and  Page  dba  Pacific  Laundry.  As 
pointed  out  by  the  Court  in  Universal  Indemnity  Ins.  Co. 
V.  Caltagirone  et  al.,  supra,  the  money  paid  by  the  Indem- 
nity Company  for  the  judgment  was  the  accumulated 
premiums  paid  by  its  insured  against  the  day  when  the 
latter  would  be  called  upon  to  pay  a  loss. 

All  of  which  is 

Respectfully   submitted, 

Harry  E.  Sackett, 
Raymond  G.  Brown, 

Attorneys  for  Plaintiff. 
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Statement  of  Facts  and  Issues. 

The  parties  are  referred  to  herein  as  United  and  Ohio. 
While  all  of  the  facts  are  stated  below  and  supported  by 
references  to  the  record,  we  take  the  liberty  of  preceding 
the  statement  with  a  brief  summary  which  highlights  the 
issues. 

A  negligent  tort  feasor  by  the  name  of  Floyd  Gilbert 
caused  a  traffic  accident.  At  the  time  he  was  driving  a 
vehicle  owned  by  A  (insured  with  United),  and  was  act- 
ing as  an  agent  of  A  and  B  (insured  with  Ohio).   Liabili- 
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ty  was  thus  incurred  by  A  as  the  owner  of  the  vehicle 
and  by  A  and  B  as  employers  of  the  driver.  The  haI)iHty 
of  each  has  been  fully  discharged  by  their  respective 
insurers,  the  parties  to  this  appeal.  As  a  result  A,  and 
A  and  B,  have  causes  of  action  against  Gilbert  to  recoup 
their  respective  losses.  It  is  admitted  that  United  insures 
Gilbert.  Ohio,  having  discharged  the  liability  of  A  and 
B,  is  entitled  to  recoupment,  by  way  of  subrogation  to  the 
rights  of  its  assureds  A  and  B,  against  Gilbert,  unless 
it  also  insures  Gilbert.  This  is  the  only  issue  on  this 
appeal — does  Ohio  insure  Gilbert? 

As  appears  below,  the  issues  raised  by  United  in  its 
brief  do  not  exist  at  all  in  this  case,  with  the  single  excep- 
tion of  the  question  whether  Ohio  insures  Gilbert. 

There  is  no  issue  whether  or  not  the  trial  court  followed 
the  law  of  California  as  required  by  Eric  Railroad  Com- 
pany V.  Tompkins,  304  U.  S.  64,  relied  on  by  United,  be- 
cause the  trial  court  in  every  instance  clearly  followed 
and  applied  the  law  as  established  by  the  Supreme  Court 
of  this  state.  (Argument  VHI,  post.)  So  far  as  it  has 
been  possible  to  discover  no  jurisdiction  has  adopted  any 
different  rule. 

There  is  no  issue  of  contribution  between  tort  feasors. 
(Argument  III.  post.)  Ohio's  right,  protected  by  the 
present  judgment,  is  to  recoup  from  the  insurer  of  the 
tort  feasor  in  accordance  with  the  universal  rule  that  an 
employer  may  recoup  from  an  employee  whose  negligence 
has  caused  him  to  incur  a  liability. 

There  is  no  issue  of  double  insurance,  as  no  double 
insurance  existed  here.    (Argument  IV,  post.) 

There  is  no  issue  as  to  whether  the  trial  court  failed 
to  give  precedence  to  the  provisions  of  a  rider  attached  to 


an  insurance  policy  because  the  rider  relied  on  by  United 
was  obviously  inapplicable,  was  found  by  the  Court  so  to 
be,  and  is  only  partially  quoted  by  United  to  make  its 
point.  The  rider  which  was  applicable  was  given  effect 
by  the  judgment  of  the  trial  court.  (Argument  VI,  I, 
post.) 

All  of  the  facts  of  this  case  were  established  by  stipu- 
lation [Tr.  34-54]  and  are  as  follows: 

One  George  B.  Page,  also  known  as  G.  B.  Page,  was  at 
all  material  times  engaged  in  various  enterprises  in  vari- 
ous parts  of  California,  in  some  as  an  individual  and  in 
others  in  partnership  [Stipulation  par.  5,  Tr.  37]. 

Some  of  his  activities  were  conducted  in  partnership 
with  one  R.  H.  McKeon  [Stipulation  par.  5,  Tr.  37]. 
As  to  these  activities  Page,  together  with  McKeon,  ap- 
plied for  insurance  with  Ohio  and  received  it  [Stipulation 
par.  4,  Tr.  36]. 

To  cover  his  activities  as  an  iudiz'idual  and  in  other 
activities  expressly  excluded  from  Ohio's  coverage  (as 
appears  below)  Page  sought  and  obtained  insurance  from 
United.  United's  policy  expressly  insured  Page  as  an 
individual  and  in  other  specified  connections  as  appears 
below  [Stipulation  par.  3  (a),  Tr.  35]. 

The  foregoing  coverages  are  unmistakably  expressed 
in  the  two  policies.  Thus  Ohio's  policy  provided  that  the 
named  assureds  are: 

"R.  H.  McKeon  and  G.  B.  Page  dba  Pacific 
Laundry  &  Dry  Cleaners,  110  State  Street,  Santa 
Barbara,   California; 

"R.  H.  McKeon  and  G.  B.  Page  dba  Fashion 
Cleaners,  1041  Sierra  Highway,  Lancaster,  Cali- 
fornia; 


"R.  H.  McKeon  and  G.  B.  Pag^e  dba  Mission 
Laundry  &  Cleaners,  222-224  N.  Monterey  Street, 
Gilroy,  California."    [Stipulation  par.  4  (a).  Tr.  36.] 

The  Ohio  policy  further  provided  by  endorsement  or 
rider,  in  typewriting-,  as  follows : 

"It  is  agreed  that  the  coverage  provided  under  the 
policy  to  which  this  endorsement  is  attached  shall  not 
apply  to  the  liability  of  G.  B.  Page,  a  partner  for  his 
personal  non-business  exposures  or  activities;  or  his 
liability  in  connection  with  other  business  activities 
as  an  individual,  a  member  of  other  partnerships  a 
receiver,  a  director,  or  an  executive  officer  of  a  cor- 
poration."    [Stipulation  par.  4  (b),  Tr.  36.] 

On  the  other  hand  United's  policy  named  as  assureds 
the  following  (emphasis  added) : 

"George  B.  Page  individually  and  dba  Mission 
Linen  and  Towel  Supi)ly  Company, 

"H.  B.  Page  individually  and  dba  Model  Linen 
Supply  Co., 

"George  B.  Page  dba  Modern  Linen  Supply  Com- 
pany."   [Stipulation  par.  3  (a),  Tr.  35.] 

United's  policy  contained  no  endorsement  rider  or  other 
provision  modifying  the  foregoing. 

It  will  be  noted  that  between  the  two  companies,  Page 
applied  for  and  received  full  coverage.  With  Ohio  for 
certain  specified  partnership  risks  (together  with  Mc- 
Keon), cxp}-cssly  excluding  all  others,  and  with  United 
as  an  unqualified  individual  and  in  two  other  specified  en- 
terprises which  he  conducted  individually  under  fictitious 
names.  Thus  McKeon  and  Page  insured  with  Ohio  and 
Page,  alone,  insured  with  United.  This  was  not  a  matter 
of  chance  accomplished  by  stereotyped  printed  terms  of 
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the  policies,  but  of  obvious  intention,  and  the  intention  of 
the  parties  was  further  clarified  by  the  endorsement  or 
rider  attached  to  the  Ohio  policy  [Stipulation  par.  4  (b), 
Tr.  36]. 

As  appears  below  (Argument  I,  post)  the  parties  had 
a  right  to  make  a  binding  contract  differentiating  the  m- 
dividual  and  partnership  capacities  of  the  insured  for  in- 
surance purposes.  {National  Automobile  Insurance  Conv- 
pany  v.  I.  A.  C,  11  Cal.  (2d)  689;  National  Automobile 
Insurance  Company  v.  I.  A.  C,  11  Cal.  (2d)  694.) 

This  case  presents  no  controversy  between  an  insurer 
and  an  insured,  nor  between  an  insurer  and  a  claimant. 
The  rio-hts  of  the  insureds  have  been  fully  protected  ex- 
actly a"s  contemplated  in  their  policies  and  the  demands 
of  the  claimants  have  been  fully  satisfied.  Neither  m- 
surer  denied  its  obligation  to  its  named  assureds.  The 
only  relevant  question  raised  by  United  is  whether  Ohio 
as  well  as  United,  which  admittedly  does  so,  insures  an- 
other party,  Gilbert,  as  an  additional  assured. 

The  claim  arose  from  an  automobile  accident  occurring 
on  January  16,   1946,  in  which  parties  by  the  name  of 
Echols  were  injured.     It  is  stipulated  that  the  accident 
was  caused  by  negligence  on  the  part  of  one  Floyd  Gil- 
bert  a  truck  driver  [Stipulation  par.  2  (a)  and  (c),   ir. 
34  35]      At  the  time  of  the  accident  Gilbert  was  acting 
as  an  employee  of  R.  H.  McKeon  and  G.  B.  Page  dba 
Pacific  Laundry  &  Dry  Cleaners  (assureds  of  Ohio)  and 
was  driving  a  truck  owned  by  George  B.  Page  dba  Mis- 
sion  Linen    and    Towel    Supply    Company    (assureds   of 
United)     and   with   the   owner's   permission    [Stipulation 
par   2  (a)    Tr    34-35].     Under  these  circumstances  both 
the' employer  and  the  owner  were  liable  and  there  is  no 


such  thing  as  primary  or  secondary  liability  as  between 
themselves.  {Consolidated  Shippers,  Inc.  v.  Pacific  Em- 
ployers htsivrance  Co.,  45  Cal.  App.  (2d)  288.  114  P. 
(2d)  34;  Argument  V,  post.)  Thus  both  principals  and 
both  insurers  were  liable  to  the  Echols.  This  was  con- 
ceded by  the  parties  [Tr.  147]  and  found  by  the  Court 
[Conclusions  of  Law  I,  II,  Tr.  64].  Accordingly,  each 
company  has  contributed  equally  to  the  satisfaction  of 
the  Echols'  claim  [Tr.  208,  Appellant's  Brief  8]. 

As  noted  above,  the  only  issue  is  whether  Ohio,  as  well 
as  United,  insures  Gilbert.  Since  Gilbert  is  not  named 
in  either  policy  it  follows  that  to  be  insured  he  must  be 
"an  additional  assured"  as  defined  therein.  There  is  no 
question  that  he  is  insured  by  United's  policy  as  a  person 
"using  an  owned  or  hired  automobile     .     .  with  the 

permission  of  the  named  insured"  therein,  George  B. 
Page  dba  Mission  Linen  and  Towel  Supply  Company. 
Accordingly  it  zvas  stipidated  that  United  does  insure 
Gilbert  [Stipulation  par.  7  (a),  Tr.  38]. 

"Additional  assureds"  within  Ohio's  policy  are,  inter 
alios:  ",  .  .  with  respect  to  automobiles  owned  by  or 
registered  in  the  name  of  tJw  nam-cd  assured  .  .  .  any 
person  or  organization  legally  responsible  for  the  use 
thereof  provided  the  actual  use  is  with  the  permission  of 
the  named  assured"  [Stipulation  par.  6  (b),  Tr.  Z7]. 
(It  will  be  noted  that  this  clause  does  not  include  hired 
automobiles.)  It  was  stipulated  that  McKeon  and  Page 
dba  Pacific  Laundry  &  Dry  Cleaners  (Ohio  as.sureds) 
and  George  B.  Page  dba  Mission  Linen  and  Towel  Sup- 
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ply  Company  (United's  assured)  were  not  the  same  enter- 
prises but  were  operated  separately,  although  G.  B.  Page 
and  George  B.  Page  are  the  same  person  [Stipulation  par. 
5,  Tr.  37].  As  noted  above,  hereinafter  (Argument  I) 
the  Supreme  Court  of  California  recognizes  the  right  of 
parties  to  insurance  contracts  to  recognize  a  partnership 
entity  for  insurance  purposes  so  that  certain  activities  of 
an  assured  may  be  covered  while  others  are  excluded 
(National  Automobile  Insurance  Company  v.  I.  A.  C, 
supra). 

The  Court  found  that  Gilbert  was  not  operating  a  ve- 
hicle "owned  by  or  registered  in  the  name  of  any  named 
assured  or  person  insured  in  or  by  the  said  policy  of 
the  Ohio"  and  that  he  was  not  insured  thereunder  [Find- 
ing XV,  Tr.  60]. 

This  Finding  is  supported  and  dictated  by  the  fact  that 
the  "named  assured"  in  Ohio's  policy  are  McKeon  and 
Page,  doing  business  in  three  specified  enterprises,  and 
by  the  endorsement  or  rider  which  excludes  all  others. 
Gilbert,  driving  a  vehicle  owned  by  George  B.  Page  dba 
Mission  Linen  and  Towel  Supply  Company,  was  driving 
a  vehicle  owned  by  Page  in  an  expressly  excluded  capacity 
and  not  as  a  named  assured.  The  vehicle  was  owned  by 
Page  in  a  capacity  squarely  within  Ohio's  exclusion 
[Stipulation  par.  4  (b),  Tr.  36]. 

It  ivas  stipulated  at  the  trial  that  the  Court  should  de- 
termine the  rights  and  obligations  of  the  parties  zvith  re- 
spect to  Gilbert  in  order  to  avoid  multiplicity  of  suits  and 
circuity  of  action   [Tr.  146-149].     After  a  discussion  as 


to  whether  this  question,  ultimate  liability  through  the 
active  tort  feasor  Gilbert  should  be  decided,  and  after  a 
recess  to  permit  counsel  for  United  to  consider  the  mat- 
ter, he  stated:  "We  have  no  objection,  your  Honor,  to 
the  court  deciding  on  the  questions  that  the  court  feels 
should  be  decided  in  this  case.  We  brought  the  action 
and  we  do  not  wish  to  narrow  the  issues.  My  point  was 
perhaps  more  of  argument  than  a  statement  of  a  desire 
for  the  issues  to  be  narrowed."  [Tr.  149.]  Thereupon 
the  Court  proceeded  to  determine  this,  the  only  (juestion 
in  the  case.  United's  prayer  in  its  complaint  for  declara- 
tory relief  was  for  such  relief,  general  and  special,  as  the 
Court  might  determine  proper  [Tr.  10].  Accordingly, 
and  from  the  Findings  of  Fact,  the  Court  concluded  and 
decreed  that  United  should  reimburse  Ohio  for  all  expen- 
ditures reasonably  and  necessarily  made  by  it  in  com- 
promising the  claims  of  the  Echols. 

It  is  conceded  that  the  claims  of  the  Echols  have  been 
settled  for  $10,250,  of  which  Ohio  paid  $5,125  and  United 
a  like  amount  [Tr.  208;  Appellant's  Brief  8]. 

United  now  seeks  to  read  into  the  judgiuent  a  declara- 
tion that  it  should  reimburse  Ohio  "as  soon  as  Ohio  re- 
duces its  purported  claim  against  Gilbert  to  judgment" 
(Appellant's  Brief  39-40). 

The  judgment  contains  no  such  qualification  and 
United's  present  contention  would  repudiate  the  stipula- 
tion of  the  issues  and  restore  the  multiplicity  of  suit  and 
circuity  of  action  it  was  intended  to  avoid.  Evidently 
United  hopes   successfully   to  defend   Gilbert  despite   its 


stipulation  that  his  negligence  caused  the  loss  and  its  own 
decision  that  the  settlement  was  reasonable  and  necessary, 
and  thus  avoid  the  consequences  of  the  declaratory  relief 
action  which  it  instituted.  At  page  40  of  its  brief,  United 
calls  attention  to  a  fact  outside  the  record,  that  Ohio  has 
served  Gilbert  with  process  in  Nebraska.  This  was  done 
as  a  precautionary  measure  only.  Should  this  Court  re- 
verse the  judgment  herein,  procedure  against  Gilbert  di- 
rectly might  become  necessary.  As  appears  below,  it  is 
not  necessary  under  these  circumstances  that  a  judgment 
first  be  obtained  against  Gilbert  before  his  insurer  may 
be  liable,  even  in  the  absence  of  a  declaratory  relief  de- 
cree. (L.  /.  Dowell,  Inc.  v.  United  Pacific  Casualty  Co., 
191  Wash.  662,  72  P.  (2d)  296,  pp.  306-7,  pars.16-18.) 

Having  stipulated  that  its  assured  caused  the  loss 
through  his  negligence  and  having  asked  for  a  declaration 
of  its  rights  and  liabilities  with  respect  to  him,  it  would 
be  a  useless  waste  of  time  and  money  to  prosecute  an- 
other action  in  a  distant  state  in  order  to  afford  United 
an  opportunity  to  disprove  what  it  admits  to  be  the  facts. 
Its  stipulation  of  all  of  the  essential  facts  and  the  de- 
claration of  its  obligations  by  a  court  from  which  it  sought 
such  a  declaration  is  certainly  the  equivalent  of  a  judg- 
ment against  the  assured. 


— ID- 
ARGUMENT. 
I. 

United  Cannot  Rely  Upon  the  Lack  of  Partnership 
Entity  in  the  General  Law  Because  Contracting 
Parties  May,  for  Insurance  Purposes,  Recognize 
a  Partnership  Entity  and  They  Did  So   Here. 

United's  position  may  fairly  be  summarized  as  follows: 
(1)  There  is  no  partnership  entity  under  the  general  law 
of  California;  therefore  (2)  Page  is  Page  wherever 
found;  and  therefore  (3)  a  vehicle  owned  by  and  regis- 
tered to  George  B.  Page  dba  Mission  Linen  and  Towel 
Supply  Company  (United's  assured)  is  a  vehicle  owned 
by  and  registered  to  Page  as  a  partner  in  R.  H.  McKeon 
and  G.  B.  Page  dba  Pacific  Laundry  &  Dry  Cleaners 
(Ohio's  assureds),  notwithstanding  the  restrictive  terms 
of  the  coverage  ordered  and  supplied,  so  that  ( 4 )  at  the 
time  of  the  accident  Gilbert  was  an  additional  assured 
of  Ohio  as  a  person  using  an  automobile  "owned  by  or 
registered  in  the  name  of  the  named  assured"  in  the  Ohio 
policy.  In  other  words,  relying  upon  the  general  law  of 
partnership,  and  disregarding  the  special  rule  existing 
where  the  facts  are  as  here.  United  contends  that  the  re- 
strictive language  of  Ohio's  policy  and  endorsement  should 
be  disregarded  and  treated  as  if  it  did  not  exist. 

In  support  of  its  position  United  relies  upon  Park  v. 
Unicni  Mamifactiiring  Company,  45  Cal.  App.  (2d)  401, 
114  P.  (2d)  373,  holding  that  there  is  no  partnership 
entity  in  California.  (United  might  with  equal  effect 
rely  upon  Reed  v.  Industrial  Accident  Commission,  10 
Cal.  (2d)  191,  a  decision  of  the  California  Supreme  Court 
to  exactly  the  same  effect.  However.  United  does  not  cite 
that  case  because  it  is  expressly  cited  and  distinguished 
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by  the  California  Supreme  Court  on  the  present  facts  in 
National  Automobile  Insurance  Company  v.  I.  A.  C,  11 
Cal.  (2d)  689,  at  page  691.) 

It  is  only  necessary  to  refer  to  the  facts  of  Park  v. 
Union  Manufacturing  Company,  supra,  to  perceive  that 
the  National  Automobile  cases  and  not  the  Park  case  con- 
trol in  the  present  situation.  In  the  Park  case,  an  em- 
plo3'-ee  who  suffered  an  industrial  injury  collected  work- 
men's compensation  from  the  insurance  carrier  of  one  of 
the  constituent  partners.  Claiming  that  the  partnership 
was  an  entity  separate  and  apart  from  its  constituent 
partners,  the  plaintiff  sought  to  maintain  an  action  at  law 
against  the  partnership  to  recover  common  law  damages 
for  the  injury  sustained.  It  was  held  that  a  partnership 
does  not  have  a  separate  entity  in  California. 

The  Park  case  has  no  application  to  the  present  facts 
and  United's  argument  disregards  the  established  law  of 
California  that  for  insurance  purposes  the  parties  to  a 
contract  of  insurance  may  recognize  a  partnership  entity 
and  thus  segregate  one  risk  from  another  on  that  basis. 
It  is  decided  that  parties  may  contract  exactly  as  McKeon 
and  Page  did  with  Ohio  in  the  present  case.  In  National 
Automobile  Insurance  Company  v.  Industrial  Accident 
Commission,  11  Cal.  (2d)  689,  a  policy  of  insurance 
(workmen's  compensation)  was  issued  to  L.  H.  Sherbert, 
an  individual  doing  business  as  Dixie  Club  Restaurant. 
A  printed  portion  of  the  policy  provided  "If  this  policy 
is  issued  to  an  individual,  it  shall  cover  only  his  liability 
as  an  individual  employer  and  not  any  liability  as  a  mem- 
ber of  a  co-partnership  or  any  other  organization."  After 
the  issuance  of  the  policy  and  before  the  loss  occurred  the 
assured  obtained  a  partner  but  continued  doing  the  same 
business  in  the  same  place  and  under  the  same  name.    Al- 
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though  the  Court  recognized  that  the  risk  to  the  insurer 
was  not  increased,  it  was  held  that  this  circumstance  was 
"of  no  moment"  (p.  691).  It  was  held  that  the  policy 
did  not  cover  the  loss  and  the  Court  distinguished  those 
decisions  which  reach  a  different  conclusion  on  the  part- 
nership non-entity  theory  where  the  policies  do  not  con- 
tain such  express  language  making  the  distinction.  Ohio's 
policy  contains,  by  tyfycd  endorsement  or  rider,  the  most 
specific  distinction.  It  will  be  noted  that  in  the  foregoing 
case  there  was  no  such  endorsement;  merely  the  printed 
form  of  the  policy  contained  the  distinction.  Further- 
more, there  was  no  change  in  the  risk,  and  admittedly 
none.  In  the  case  at  bar.  Page  had  many  activities  wliich 
were  expressly  excluded  by  Ohio  and  sufficient  thereof  to 
seek  separate  insurance  from  United  to  cover  the  same 
and  to  pay  a  separate  premium.  He  had  other  businesses 
in  other  parts  of  the  state.  However,  if  for  the  purpose  of 
argument  it  is  to  be  assumed  that  the  case  at  bar  presents 
through  Ohio's  endorsement  no  change  whatever  in  the 
risk,  it  is  the  law  of  California  as  represented  by  the  case 
cited  that  "The  fact  that  the  assured's  liability  to  em- 
ployees of  the  co-partnership  was  no  greater  than  that 
which  would  have  attached  to  him  had  he  retained  the 
status  of  'individual  employer'  contemplated  by  the  policy, 
is  of  no  moment  in  (our)  determination  of  the  coverage 
thereunder"   (p.  691,  par.  2). 

In  the  second  case  cited.  National  Automobile  Insurance 
Company  v.  I.  A.  C,  11  Cal.  (2d)  694,  the  same  rule  is 
strictly  applied.  There  the  policy  (also  one  of  workmen's 
compensation)  was  issued  to  a  co-partnership  and  express- 
ly provided  that  it  covered  the  partners  "jointly  and  not 
severally."  The  partnership  was  engaged  in  the  taxi 
business.     The  taxi  causing  the  injury  was  owned  and 
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operated  by  one  of  the  named  partners  and  another  part- 
ner not  named  in  the  policy.  It  was  held  that  the  loss  was 
not  covered.  The  Court  said,  among  other  things  per- 
tinent to  the  present  case: 

"The  fact  that  from  time  to  time  changes  in  mem- 
bership of  the  partnership  entity  intended  to  be  cov- 
ered were  reflected  in  the  policy,  tends  strongly  to 
indicate  that  it  was  the  intention  of  the  parties  that 
the  coverage  extended  only  to  the  entity  made  up  of 
the  parties  so  designated.  The  right  of  an  insurer  to 
limit  its  contract  of  coverage  may  not  be  questioned." 
(Pp.  697-8.) 

Each  of  the  foregoing  cases  is  pointed  authority  for 
the  position  of  Ohio  herein  and  directly  repudiates 
United's  argument.  The  only  attempt  by  United  to  dis- 
tinguish these  cases  is  found  in  this  brief  statement  at 
page  25  of  its  brief:  'Tn  the  National  Automobile  case 
the  insuring  clause  clearly  stated  the  particular  business 
enterprise  to  be  covered."  Not  even  a  straw  is  grasped 
for  here.  Ohio's  policy  pointedly  states  the  particular 
business  enterprises  insured  and  removes  all  argument  by 
a  specific  endorsement  excluding  all  others. 

So  far  as  we  are  aware  no  other  rule  prevails  in  any 
jurisdiction  and  it  seems  improbable  that  any  other  con- 
clusion could  have  been  reached.  United  cites  no  authori- 
ty to  the  contrary.  It  will  be  noted  that  although  in  the 
second  of  the  National  Automobile  cases  the  Court  says 
(p.  698) :  "The  right  of  an  insurer  to  limit  its  contract 
of  coverage  may  not  be  questioned,"  Ohio  did  not  seek 
a  limitation  of  its  coverage  in  this  case.  The  insurance 
was  applied  for  by  the  assureds  McKeon  and  Page  as 
they  wanted  it  and  it  was  issued  as  ordered.  Page  applied 
to  United   for   insurance  covering  risks   not   insured  by 
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Ohio.  (As  a  matter  of  fact  Page  had  already  obtained 
his  insurance  from  United  before  the  Ohio  pohcy  was 
issued.  The  United  policy  was  effective  September  18, 
1944  [Tr.  11]  and  Ohio's  policy  became  eft'ective  March 
24,  1945  [Tr.  20].  From  this  it  may  be  inferred  that 
McKeon  and  Page  entered  partnership  after  the  inception 
of  United's  policies  and  knew  that  additional  insurance 
was  necessary.)  There  is  no  reason  to  assume  that  Ohio 
would  not  have  accepted  all  risks  and  collected  a  prcininni 
therefore  had  such  coverage  been  desired  of  it.  If  the 
pointed  language  of  Ohio's  policy  does  not  effect  the 
clear  intention  of  the  parties,  a  lawful  one  in  California, 
it  is  difficult  to  imagine  a  formula  which  would  do  so. 

II. 

If   the   Law   Were   Otherwise    Absurd    Consequences 

Would  Follow. 

If  the  law  were  not  as  declared  in  the  Natioiial  Auto- 
mobile cases  the  most  anomalous  result  would  follow  and 
an  arbitrary,  irrational  impairment  of  the  right  of  con- 
tract would  result. 

(1)  Since,  according  to  United's  argument  a  partner- 
ship entity  cannot  be  recognized  for  any  purpose,  no  per- 
son could  apply  for  insurance  and  no  insurer  could  issue 
a  policy,  without  including  in  the  coverage  every  activity 
of  the  insured  however  extensive  and  diversified  and  how- 
ever limited  the  premium.  Every  partnership  policy 
would  extend  to  the  constituent  partners  individually  and 
as  members  of  other  partnerships  and  every  individual 
policy  would  apply  to  partnership  activities  regardless  of 
painstaking  efforts  on  the  part  of  all  parties  to  avoid  such 
results  and  in  spite  of  premium  calculation  on  another 
basis.    Insurers  would  find  themselves  exposed  to  express- 
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ly   rejected   risks    for   which   no   premium   was   collected 
and   assureds   provided   with   gratuitous    coverage   which 
they  did  not  wish  to  purchase.    The  present  case  provides 
a   sufficient   illustration  of   the   foolish   result   for   which 
United  argues.     G.  B.  Page  knew  that  he  was  engaged 
in  various,  scattered  business  enterprises  and  that  he  was 
exposed  to  certain  risks  as  an  individual  which  he  did  not 
share  with  his  partner  McKeon.    He  and  McKeon  applied 
to  Ohio  for  coverage  of  their  activities  as  partners,  paid 
Ohio  a  calculated  premium  on  that  risk,  informed  Ohio 
of  his  other  activities,  had  them  excluded,  insured  them 
with  United,  and  received  from  Ohio  what  he  ordered. 
Yet  according  to  United' s  argument  he  was  fully  insured 
by  Ohio;  the  premium  paid  United  was  unnecessary  and 
the  express  exclusions  of  Ohio's  policy  became  part  of 
its    coverage.      According    to    that    argument    the    law 
thrusts   this  coverage   upon   Ohio   gratuitously  upon   the 
theory  that  the  parties  were  helpless  even  by  the  plainest 
contract  to  differentiate  Page  as  a  partner  in  three  spe- 
cified enterprises  from  Page  as  an  individual.     The  facts 
of  this  case  prove  the  fallacy  of  any  argument  that  it 
makes  no  difference  whether  the  driver  is  an  additional 
assured  in  all  instances,  or  not. 

(2)  There  is  another  respect  in  which  United's  argu- 
ment, if  it  received  the  sanction  of  law,  would  accom- 
plish'a  preposterous  result  and  it  is  earnestly  requested 
that  the  Court  carefully  consider  it.  If  a  vehicle  owned 
by  Page  in  an  expressly  excluded  capacity  (as  here)  is 
owned  by  a  named  assured  in  Ohio's  policy  (McKeon 
and  Page  dba  etc.  and  no  others)  then  every  person  driv- 
ing a  vehicle  owned  by  Page  in  any  capacity,  including 
those  insured  by  United,  would  be  an  additional  assured 
of  Ohio.    In  other  words,  Ohio  would  insure  every  driver, 
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the  direct  tort  feasor,  of  any  of  Page's  vehicles  in  all  of 
his  excluded  activities  and  would  thus  insure  directly  the 
very  risks  which  it  expressly  excluded.  Ohio  would  then 
Jtave  thrust  upon  it  by  operation  of  laiv,  liability  for  the 
very  losses  zvhich  were  expressly  excluded.  The  agreed 
lawful  limitations  of  Ohio's  policy  would  be  totally  viti- 
ated. It  is  obvious  that  a  vehicle  owned  by  George  B. 
Page  dba  Mission  Linen  and  Towel  Supply  Company  is 
not  a  vehicle  owned  by  McKeon  and  Page  dba  Pacific 
Laundry  &  Dry  Cleaners,  or  by  Page  as  a  member  of  that 
firm,  when  all  other  actiznties  of  Page  are  excluded.  In- 
stead the  car  was  owned  squarely  within  the  exclusion  of 
Ohio's  policy,  "/»  comwction  zcith  other  business  activi- 
ties as  an  individual."  This  quoted  language  is  taken 
from  the  endorsement  of  Ohio's  policy  [Stipulation  par.  4 
(b),  Tr.  36].     It  is  difficult  to  imagine  a  clearer  case. 

(3)  A  further  absurd  consequence  of  the  same  variety 
would  be  that  even  Page,  himself,  wotdd  be  insured  by 
Ohio  in  his  excluded  capacities.  If  he  is  to  be  regarded 
as  "Page"  wherever  found,  then  his  private  automobiles, 
covered  by  United  when  it  undertook  to  insure  "George 
B.  Page,  individually"  [Tr.  44]  are  insured  with  Ohio 
since  Page  in  IMcKeon  and  Page,  so  the  argument  goes, 
is  Page  unrestrictedly.  Thus  again  Ohio's  exclusions 
would  become  part  of  its  coverage. 

(4)  United's  argument  if  sound  would  recoil  upon 
itself,  for  if  Page  is  Page  wherever  found,  Ohio's  cover- 
age becomes  United's  coverage  and  United  becomes  the 
target  of  every  argument  it  has  directed  at  Ohio. 


—17— 

The  validity  of  the  present  contracts  of  insurance,  both 
with  United  and  Ohio,  is  estabHshed  in  the  law  of  Cali- 
fornia and  attention  is  not  directed  to  any  contrary 
authority  if  there  could  be  any  in  any  jurisdiction.  It 
is  respectfully  submitted  that  the  trial  court  reached 
the  only  possible  conclusion  and  that  the  judgment  should 
be  affirmed. 

III. 

No    Question    of    Contribution    Between    Joint    Tort 

Feasors  Exists  in  This  Case. 

None  of  the  other  issues  raised  by  appellant  exist  in 
this  case  although  they  are  solemnly  asserted  with  a  most 
confusing  effect.     United  contends  that  the  judgment  in 
this   case    results    in    a    contribution    between    joint    tort 
feasors.     Decisions  are  cited  {Adams  v.  White  Bus  Line, 
184  Cal.  710,  196  Pac.  389;  Smith  v.  Fall  River,  etc.  Dis- 
trict, 1  Cal.  (2d)  331,  34  P.  (2d)  994;  American  Surety 
Co.  V.  Bank  of  Calif.,  133  F.   (2d)    160,  and  Universal 
Indemnity  Insurance  Co.  v.  Caltagironc,  119  N.  J.  Eq. 
491,  182  Atl.  862)  holding  that  there  is  no  contribution 
between  joint  tort  feasors  and  that  the  insurer  of  one  tort 
feasor   cannot    subrogate   against   another.      Schilling   v. 
Central  California  Insurance  Co.  is  also  cited  (p.  30)  but 
the  citation  is  that  of  Consolidated  Shippers,  Inc.  v.  Pacific 
Employers  Insurance  Co.,  which  is  the  only  one  of  the 
two  discussed  and  it  is  assumed  that  reference  is  intended 
to  the  latter  case. 
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These  cases  state  platitudes  so  far  as  this  case  is  con- 
cerned. Naturally  no  right  of  contribution  between  joint 
tort  feasors  is  claimed,  nor  any  right  of  the  insurer  of  one 
to  subrogate  against  another.  Proceeding  upon  the  false 
premise  that  Ohio,  proceeding  through  McKeon  and  Page, 
seeks  to  recoup  from  Page  instead  of  from  Gilbert, 
United  attempts  to  invoke  the  rule  against  contribution 
between  tort  feasors. 

It  is  perfectly  obvious  that  Ohio  is  not  seeking  to  sub- 
brogate  against  Page.  Nowhere  in  the  judgment  will  be 
found  any  reference  to  a  right  to  subrogate  against  Page. 
The  right  of  subrogation  is  asserted  against  Gilbert  and 
we  believe  it  is  safe  to  say  that  no  decision  can  be  found 
holding  that  an  employer  may  not  recover  from  his  neg- 
ligent employee  recoupment  of  losses  imposed  upon  him 
by  the  employee's  negligence.  In  actions  inter  sc  the 
negligence  of  the  employee  is  not  imputed  to  the  master. 

The  right  of  McKeon  and  Page  (and  of  Page  also)  to 
recover  from  Gilbert  sums  necessarily  expended  in  pay- 
ment of  Gilbert's  torts  is  unquestionable,  and  no  contri- 
bution between  joint  tort  feasors  is  remotely  suggested 
by  such  procedure. 

As  stated  in  Johnson  v.  City  of  San  Fernando,  35  Cal. 
App.  (2d)  244,  at  page  246: 

"An  employer  against  whom  a  judgment  has  been 
rendered  for  damages  occasioned  by  the  unauthor- 
ized negligent  act  of  an  employee  may  recoup  his 
losses  in  an  action  against  the  negligent  employee." 

To  the  same  effect  is  Myers  v.  Tranquility  Irr.  Dist.,  26 
Cal.  App.  (2d)  385,  at  page  389. 
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(The  same  rule  would  apply  where  a  reasonable  and 
necessary  settlement  is  made  although  the  employer  mak- 
ing such  a  settlement  could  not  rely  in  such  instance  upon 
a  judgment  to  prove  that  it  was  reasonable  and  necessary. 
{L.  J.  Dozvell,  Inc.  v.  United  Pacific  Casualty  Co.,  191 
Wash.  666,  72  P.  (2d)  296,  pp.  306-7,  pars.  16-18.  In 
the  case  at  bar  all  essential  facts  have  been  stipulated  by 
the  party  called  upon  to  make  recoupment  and  a  judg- 
ment against  Gilbert  could  establish  nothing  more  and 
would  be  an  idle  act.) 

//  Gilbert  had  a  separate  insurance  policy  zvith  a  dif- 
ferent insurer  zve  wonder  if  United  could  possibly  make 
the  argument  it  now  presents  to  this  Court?  Instead  of 
making  such  an  argument  United  itself  would  be  doing 
exactly  what  it  now  contends  Ohio  may  not  do,  proceed- 
ing against  Gilbert  and  his  insurer  to  recover  its  own 
expenditure.  United  admits  that  it  insures  Gilbert  and 
therefore,  unless  Ohio  also  insures  him,  and  we  submit 
that  it  does  not,  Ohio  is  entitled  to  pursue  its  remedy,  as 
subrogatee  of  Page  and  McKeon.  The  only  impediment 
to  similar  action  by  United  as  subrogatee  of  Page  is  that 
United  insures  Gilbert  and  it  cannot  subrogate  against 
itself. 

We  respectfully  submit  that  decisions  denying  contribu- 
tion between  joint  tort  feasors  or  their  insurers  have  no 
remote  bearing  upon  the  present  question.  The  trial 
court  recognized  Ohio's  right  of  recoupment  from  Gilbert 
and  not  from  Page. 
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IV. 
There  Was  No  Double  Insurance  and  the  Court  Ap- 
portioned the  Loss  in  the  Only  Possible  Manner. 

We  are  not  sure  that  the  exact  meaning  of  United's 
argument  in  its  section  3  (pp.  31  to  38)  is  understood 
and  therefore  a  brief  reply  is  made  to  every  possible  im- 
port of  that  argument. 

United  states  (p.  31):  "United  has  appealed  for  the 
reason  that  the  decision  of  the  court  below  places  the  en- 
tire responsibility  upon  it."  This  occurred  solely  because 
United  insured  Gilbert  and  not  by  reason  of  its  insurance 
of  Page.  The  liability  between  Ohio  for  Page  and  Mc- 
Keon  and  United  for  Page  was  divided  ecjually  and,  as 
appears  below,  no  other  division  could  be  justified.  If 
some  other  insurer,  a  stranger  to  this  record,  had  insured 
Gilbert  as  did  United,  it  would  he  obvious  to  all  observers 
that  it  carried  the  ultimate  tort  liability  and  the  fallacy 
upon  which  United  proceeds  would  be  unthought  of. 
United  is  manifestly  confused  because  of  its  dual  capacity. 
It  is  the  insurer  both  of  Page  and  of  Gilbert.  In  its 
capacity  as  insurer  of  Page  it  complains  of  its  liabilities 
as  insurer  for  Gilbert,  a  non  sequitur  which  would  be 
avoided  if  a  third  insurer  occupied  the  position  of  Gil- 
bert's carrier. 

There  was  no  double  insurance  in  this  case.  Double 
insurance  is  defined  in  Section  590  of  the  Insurance  Code 
of  California,  quoted  by  United  at  page  31,  as  existing 
"where  the  same  person  is  insured  by  several  insurers." 
If  either  Page  or  McKeon  and  Page,  were  insured  in  the 
same  company,  there  would  be  double  insurance  but  such 
a  situation  can  arise  only  if  this  Court  rejects  the  Cali- 
fornia law  and  holds  that  Page,  as  an  individual,  was 
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insured  by  Ohio  despite  the  exclusion.  This  assumption 
would  beg  the  question  presented  in  the  first  portion  of 
this  argument. 

Where    separate    defendants   are    insured   in    different 
companies  there  is  no  double  insurance.     If,  as  joint  tort 
feasors,  they  were  to  go  into  court  and  ask  for  a  declara- 
tion of  rights  as  to  the  proportion  of  their  liabilities  they 
would  be  met  by  the  rule  mistakenly  relied  upon  by  United 
here    that    there    is    no    contribution    between    joint    tort 
feasors.    A  court  could  not  declare  what  proportion  of  the 
loss,  for  zi'hich  each  zvas  zvhoUy  liable,  each  should  pay. 
As  between  themselves,  and  toward  the  claimants  there 
was  no  primary  and  secondary  liability  here.     (Argument 
V,  post.)    In  this  case  United  has  asked  a  court  to  de- 
clare its  rights  as  an  insurer  respecting  another  insurer. 
The  Court  could  have  declared  that  since  each  defendant 
in  the  tort  case  was  liable  for  the  whole  loss  (subject  to 
the  tdtimate  liability  of  Gilbert)  it  could  not  apportion  the 
loss    between    them.      Instead    the    trial    court    equitably 
ruled  that  each  company  should  discharge  its  obligation 
to  its  assureds  and  that  as  between  Page  on  the  one  hand 
and  McKeon  and  Page  on  the  other,  the  loss  should  be 
discharged  equally    [Conclusions   III,  IV;  Tr.  65].     As 
discussed  below  no  middle  ground  was  possible  and  the 
two  policies  issued  to  separate  assureds  could  not  be  pro- 
rated.    This,  however,  is  a  moot  question.     The  parties 
have  already  paid.     If  either  had  paid  too  much,  as  be- 
tween themselves,  there  could  not  be  any  refund  because 
there  is  no  contribution  between  tort  feasors  or  their  in- 
surers.    The  liability  of  each  was  vicarious  and  traced 
through  Gilbert.     If  either  company  had  not  paid  enough 
there  is  nothing  more  to  be  paid  since  the  claim  is  wholly 
satisfied.     Therefore  in  so  far  as  any  controversy,  theo- 
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retical  only,  could  arise  between  Page  and  McKeon  and 
Page,  they  must  be  left  where  they  are,  the  only  issue  be- 
ing recovery  from  Gilbert  who  caused  the  loss.  Each 
has  that  right  but,  since  United  insures  him  we  do  not 
find  Page's  insurer  asserting  its  right.  If  the  argument 
of  United  at  this  point  is  intended  to  suggest  that  the 
Court  should  have  ordered  the  insurer  of  McKeon  and 
Page  to  share  with  the  insurer  of  Page  the  tort  liability 
in  proportion  to  their  respective  policy  limits  it  must  fail 
because  it  erroneously  assumes  that  the  "same  person" 
was  insured  in  each  company.  If  A.  having  an  insurance 
policy  of  $20,000  is  jointly  negligent  with  B  having  a 
policy  limit  of  $10,000,  it  would  be  absurd  to  assume  that 
the  two  companies  should  share  the  loss  on  a  2/1  ratio. 
Such  a  conclusion  would  effect  the  contribution  between 
joint  tort  feasors  which  the  law  does  not  sanction  and 
which  United  so  strongly  denies.  (It  would  be  squarely 
against  the  decision  in  Universal  v.  Catagironc,  182  Atl. 
862,  relied  on  by  United.) 

The  cases  cited  by  United,  evidently  for  the  purpose 
of  supporting  a  contention  that  this  is  what  the  Court 
should  have  done  {Consolidated  Shippers,  Inc.  v.  Pacific 
Employers  Insurance  Co.,  45  Cal.  App.  (2d)  288,  and 
Lamb  v.  Belt  Casualty  Co.,  3  Cal.  App.  (2d)  624),  are 
wholly  beside  the  point  for  two  reasons.  ( 1 )  They  did 
involve  double  insurance.  In  the  Consolidated  Shippers 
case,  both  companies  issued  policies  to  the  same  assured, 
one  covering  liability  arising  from  the  ownership,  main- 
tenance and  use  of  a  vehicle  and  the  other  covering  lia- 
bility arising  from  the  operation  of  all  automobiles  not 
owned  by  it.  In  the  Lamb  case,  one  company  issued  a 
policy  to  Lamb  insuring  him  from  liability  arising  from 
the  operation  of  a  truck  and  another  company  issued  a 
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policy  insuring  him  for  liability  arising  from  the  opera- 
tion of  a  trailer.  Negligent  operation  of  the  truck  and 
trailer  concurred  to  cause  the  loss. 

In  each  case  the  same  assured  had  a  policy  with  two 
companies  covering  the  same  loss,  thus  resulting  in  double 
insurance.  Such  a  result  can  be  reached  in  this  case  only 
if  this  Court  holds  that  the  exclusions  in  the  Ohio  policy 
are  meaningless  and  that  Page  in  his  individual  capacity 
is  insured  as  a  partner  in  McKeon  and  Page  despite  the 
pointed  declaration  to  the  contrary. 

(2)  The  two  decisions  are  inapplicable  for  another 
reason,  even  if  it  were  assumed  that  double  insurance 
existed  here.  Each  case  involved  policies  with  pro  rata 
clauses.  All  four  policies,  the  two  in  each  case,  provided 
that  if  the  assured  had  other  insurance  covering  the  same 
risk  he  should  not  recover  from  the  insurer  a  larger  pro- 
portion of  any  loss  than  the  coverage  bore  to  the  whole 
amount  of  applicable  insurance.  No  such  provisions 
existed  in  the  present  policies.  Ohio's  policy  provided 
that  if  there  was  other  insurance  its  coverage  should  be 
excess  only  [Tr.  49-50].  United's  policy  contained  the 
same  provision  [Tr.  47].  If  these  clauses  are  effective 
the  anomalous  result  would  be  to  provide  no  insurance 
since  neither  would  pay  until  the  other  had  done  so  and 
each  would  decline  because  of  the  defection  of  the  other. 
Clearly  such  clauses  cancel  each  other.  The  cases  relied 
on  by  United  have  no  application  here  at  all  because,  even 
if  they  involved  the  same  assured,  they  contain  radically 
different  provisions  and  furthermore  they  do  not  involve 
the  same  assured,  a  fatal  and  absolute  distinction. 

If  the  trial  court  erred  in  declaring  the  rights  and  lia- 
bilities of  the  parties  hereto  with  respect  to  Page  and 
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Page  and  McKeon  it  erred  on  the  side  o£  equity  and,  each 
party  having  executed  that  part  of  the  judgment,  tJic  error 
is  nozu  moot  without  right  of  refund.  The  faet  that 
United,  as  insurer  of  Gilbert,  insures  the  person  ulti- 
mately liable  has  nothing  to  do  zvith  the  present  contro- 
versy and  has  no  place  in  its  argument  as  insurer  of  Page. 

V. 
There  Is  No  Such  Thing  as  Primary  and  Secondary 
Liability    as    Between    Page    and    McKeon    and 
Page. 

If  the  argument  of  United  discussed  above  (Section  3, 
p.  31,  et  seq.)  is  intended  to  indicate  that  the  Court  did 
find  that  a  primary  and  secondary  liability  existed  between 
Page  on  the  one  hand  and  McKeon  and  Page  on  the  other, 
it  is  mistaken.  Similarly,  if  the  argument  is  intended  to 
demonstrate  that  the  Court  should  have  found  a  primary 
and  secondary  liability,  the  primary  being  on  the  part  of 
Ohio's  assured  McKeon  and  Page  as  employers,  it  is 
likewise  mistaken. 

There  is  no  such  thing  as  primary  and  secondary  lia- 
bility on  the  facts  of  this  case  (although  in  so  far  as  Gil- 
bert is  concerned  his  liability  is  obviously  ultimate  when 
recoupment  is  sought.)  The  case  of  Consolidated  Ship- 
pers, Inc.  V.  Pacific  Employers  Insurance  Co.,  45  Cal. 
App.  (2d)  288,  squarely  holds  that  no  primary  or  secon- 
dary liability  to  the  victim  of  the  tort  exists.  There  two 
insurance  companies  insured  respectively  an  employer  and 
an  employee  (or  principal  and  independent  contractor) 
and  the  same  argument  was  made,  viz.,  that  the  primary 
tort  liability  belonged  to  the  employee  and  therefore  that 
the  primary  insurance  coverage  belonged  to  his  insurer. 
It  may  be,  although  we  are  not  certain,  that  United  is 
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making  the  point  that  as  between  the  two  named  assureds 
the  primary  tort  Hability  rested  with  Ohio's  assured,  the 
operators  of  the  truck,  and  that  therefore  the  primary 
insurance  coverage  should  follow  accordingly,  United's 
liability  as  insurer  of  the  vehicle  owner  being  secondary. 
In  Consolidated  v.  Pacific,  supra,  the  California  Court 
rejected  this  argument,  held  to  the  contrary,  and  a  peti- 
tiion  for  hearing  in  the  Supreme  Court  was  denied.  The 
Court  said: 

"Pacific  contends  that  Harvey  was  primarily  liable, 
that  plaintiff  was  secondarily  liable  and  that  the 
judgment  correctly  determines  the  respective  liabili- 
ties. No  California  case  is  cited  in  support  of  this 
proposition  and  ivc  knozij  of  no  law  in  this  state 
fi^xing  degrees  of  liability  in  relation  to  the  joint  lia- 
bility for  torts.  From  the  fact  that  an  action  to  re- 
cover damages  for  injuries  resulting  from  the  neg- 
ligence of  an  employee  may  be  maintained  against 
either  the  employer  or  the  employee  alone  {Schilling 
V.  Central  California  Traction  Co.,  115  Cal.  App. 
30,  1  Pac.  2d  53),  or  against  both  jointly,  it  would 
seem  that  there  could  be  no  such  thing  as  primary 
and  secondary  liability.  Moreover,  the  court  made 
no  finding  on  the  issue  of  primary  and  secondary 
liability  as  hetzveen  Harvey  and  plaintiff,  and  in  fact 
made  no  finding  concerning  the  relationship  existing 
between  Harvey  and  plaintiff  out  of  which  the  lat- 
ter's  liability  arose.  In  view  of  our  conclusion  that 
both  policies  insured  the  same  risk  so  far  as  plain- 
tiff is  concerned,  the  fact  that  plaintiff's  liability  may 
have  been  primary  or  secondary  becomes  immaterial. 
Regardless  of  the  nature  of  such  liability,  any  loss 
resulting  therefrom  was  covered  by  both  insurers. 
Judgment  reversed."    (Emphasis  added.) 
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As  already  noted  the  employer,  having  been  rendered 
liable  by  his  employee's  negligence,  may  recoup  from  his 
employee  (Johnston  v.  City  of  San  Fernando,  35  Cal.  App. 
(2d)  244,  246;  Myers  v.  Tranquility  Irr.  Dist.,  26  Cal. 
App.  (2d)  385,  389). 

VI. 

"The  Rider"  of  Ohio's  Policy  Relied  on  by   United 
Has  No  Application  to  the  Present  Case. 

The  argument  of  United  that  the  "rider"  it  refers  to 
extends  Ohio's  coverage  is  based  upon  an  emasculated 
and  very  misleading  (luotation  of  its  terms.  United  baldly 
asserts  (Appellant's  Brief  pp.  12-13)  that  "by  a  Certifi- 
cate of  Insurance  issued  subsequent  to  the  policy  itself, 
Ohio  stated  that  its  coverage  applied  to  all  automobiles 
owned  or  operated  by  its  assured."  The  emi)hasis  is 
United's.  Further,  it  says  (p.  13) :  "The  special  endorse- 
ment controlled.  The  printed  form  of  the  original  policy 
was  relegated  to  the  background.''  Based  upon  this  high- 
ly misleading  statement  United  argues  that  the  trial  court 
ignored  the  holding  of  this  Court  in  Tarleton  v.  De  Venne, 
113  F.  (2d)  290,  and  later  argues  (p.  38)  that  the  trial 
court  thus  failed  to  follow  the  law  of  California  that 
a  rider  to  a  policy  takes  precedence  over  printed  pro- 
visions in  its  main  body. 

A  mere  reference  to  the  Certificate  of  Insurance  re- 
ferred to,  as  United  well  knows  and  as  the  trial  court 
found,  shows  that  it  was  issued  to  Camp  Cooke  Post  Ex- 
change and  that  it  was  clearly  intended  to  apply  only  to 
operations  of  a  limited  character  performed  by  the  as7 
sured  on  behalf  of  that  Post  Exchange.  The  endorse- 
ment was  expressly  "Issued  to   Camp   Cooke   Post   Ex- 
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change."  There  is  no  evidence  or  suggestion  that  Gilbert 
was  acting  directly  or  indirectly  in  connection  with  any 
errand  to  or  from  Camp  Cooke.  The  Court  found  that 
the  said  endorsement  was  ''issued  for  the  protection  of 
the  said  Camp  Cooke  Post  Exchange  in  connection  with 
activities  of  the  assureds  conducted  on  behalf  of  Camp 
Cooke  Post  Exchange  and  that  said  endorsements  did  not 
otherwise  affect  or  modify  said  policy  and  were  not  in- 
tended so  to  do"  and  further  "that  at  the  time  of  the  acci- 
dent in  question  the  truck  was  not  being  operated  on  be- 
half of  Camp  Cooke  Post  Exchange."  [Finding  XXI, 
Tr.  63.] 

The  full  text  of  the  Camp  Cooke  endorsement  appears 
at  pages  50-51  of  the  Transcript. 

United  makes  no  reference  to  Camp  Cooke  Post  Ex- 
change, the  addressee  of  the  endorsement  upon  which  it 
relies,  nor  to  the  finding  of  the  Court  respecting  it. 

It  is  obvious  that  the  endorsement  was  issued  to  satisfy 
some  requirement  of  Camp  Cooke  Post  Exchange.  The 
limited  significance  and  application  of  this  endorsement 
was  recognized  by  United  when  the  record  was  made  in 
this  case.  A  reference  to  the  Stipulation  of  Facts  [Tr. 
34,  et  scq.]  shows  that  no  stipulation  was  made  concern- 
ing this  endorsement  (although  its  issuance  was  ad- 
mitted and  it  was  part  of  Ohio's  policy  filed  as  an  exhibit 
with  its  answer),  because  clearly  United  did  not  at  that 
time  intend  to  make  such  a  contention.  In  the  statement 
of  United' s  pre-trial  contentions  [Tr.  40-41]  no  such  con- 
tention appears.  It  is  suggested  as  an  apparently  des- 
perate afterthought. 

There  is  no  question  that  the  rule  of  construction  is  as 
contended  by  United,  that  a  rider  attached  to  a  policy 
takes  precedence  over  the  printed  body  thereof.     So  far 
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as  this  particular  endorsement  is  concerned  it  was  the 
function  of  the  trial  court  to  draw  the  proper  conclusion 
as  to  the  intention  of  the  parties  and  its  finding  cannot 
be  disturbed  if  there  is  room  for  reasonable  difference  of 
opinion.  We  submit  that  had  a  different  conclusion  been 
drawn  it  would  have  been  contrary  to  the  plain  intention 
of  the  endorsement  and  unsupported  by  evidence. 

The  only  place  for  application  of  this  admitted  rule  of 
construction  in  this  case  is  in  connection  with  the  en- 
dorsement to  Ohio's  policy  found  at  page  36  of  the 
Transcript  providing  that  coverage  is  not  extended  to 
Page  as  an  individual  or  in  connection  with  any  activities 
not  specified  in  the  policy.  The  rule  of  construction  re- 
lied on  by  United  provides  a  strong  additional  reason  for 
rejecting  its  argument  on  the  main  point.  United  con- 
tends that  since  McKeon  and  Page  are  named  as  as- 
sureds,  Page  is  an  assured.  But  the  endorsement  says  in 
so  many  words  "When  we  say  McKeon  and  Page  we 
mean  McKeon  and  Page  in  connection  with  the  activities 
of  McKeon  and  Page  and  we  do  not  mean  Page  as  an 
individual  or  in  connection  with  any  activities  not  speci- 
fied herein."  This  endorsement,  and  the  rule  of  con- 
struction elevating  it  to  precedence  over  the  policy  itself, 
United  asks  this  Court  to  ignore.  However,  the  main 
body  of  the  policy  confirms  the  rider  by  specifically  nam- 
ing the  assureds. 

It  is  respectfully  submitted  that  in  attempting  to  defeat 
the  deliberate  and  carefully  expressed  intention  of  both 
the  insurer  and  the  assured  upon  the  basis  of  an  endorse- 
ment specifically  directed  to  a  third  party  United  is  grasi>- 
ing  at  straws.  The  trial  court  was  justified  in  finding  as 
it  did  in  connection  with  this  endorsement  and,  we  believe, 
compelled  to  do  so. 
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VII. 

Insurance  Code,  Section  383.5,  Has  No  Application. 

By  an  ingenious  and  highly  sophisticated  argument 
United  contends  (pp.  16-17)  that  since  Section  383.5  of 
the  Insurance  Code  of  CaHfornia  provides  that  "  'the 
owner'  as  used  in  this  section  means  any  person  who  is 
named  as  an  insured  in  such  contract  of  insurance,"  Page, 
being  named  in  McKeon  and  Page,  is  the  owner  of  the 
vehicle  in  question.  At  the  outset  it  should  be  observed 
that  there  is  nothing  in  the  section  in  question  which 
would  alter  the  situation  even  if  we  were  to  translate  the 
name  of  every  person  mentioned  in  the  policy  into  "owner." 
However,  we  believe  the  argument  reduces  itself  to  an 
absurdity  for  other  reasons. 

The  statute  has  been  Shephardized  and  no  cases  inter- 
preting it  have  been  found.  The  statute  provides  that  a 
person  "who  is  named  as  an  insured"  is  to  be  regarded  as 
an  owner.  It  does  not  provide  that  persons  who  are 
excluded  must  be  regarded  as  owners.  Therefore,  when 
a  policy  insures  "Richard  Roe  and  all  members  of  his 
household  except  his  son  John  Roe"  (a  frequent  policy 
provision  to  exclude  irresponsible  drivers)  it  is  obvious 
that  John  Roe,  not  being  named  as  an  insured,  is  not  to  be 
considered  as  an  owner.  By  a  parity  of  reasoning,  when 
a  policy  names  as  assureds  "McKeon  and  Page  dba  Pacific 
Laundry  &  Dry  Cleaners,  hut  not  Page  in  any  other  capa- 
city," it  is  very  clear  that  "Page  in  any  other  capacity" 
is  not  named  in  the  policy  as  an  assured,  but  is  named  as 
a  person  who  is  excluded. 

Again,  in  order  to  accept  United's  argimieht  it  will  be 
necessary  for  this  Court  to  disregard  the  decisions  in  the 
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National  Automobile  cases  and  to  delete  from  the  contract 
between  Ohio  and  McKeon  and  Page  the  very  clear  and 
lawful  exclusions  it  contains. 

VIII. 
The  Court  Followed  the  Rule  of  Erie  Railroad  Com- 
pany V.  Tompkins,  304  U.  S.  64. 

United  asserts  that  in  various  respects  the  trial  court 
failed  to  apply  the  law  of  California  and  that  it  thus  dis- 
regarded the  rule  of  Erie  Railroad  Company  v.  Tompkins, 
304  U.  S.  64. 

"The  most  grievous  error  of  the  trial  court"  is  alleged 
to  have  been  "in  disregarding  the  California  rule  which 
has  been  followed  by  this  Court  that  a  rider  attached  to  a 
policy  takes  precedence  over  the  language  contained  in 
the  body  of  the  contract."  (P.  38.)  On  this  basis  United 
complains  that  the  trial  court  interpreted  Ohio's  policy 
to  mean  what  it  says  and  to  deny  that  it  insured  the  risks 
which  were  excluded  (pp.  38-39).  On  the  contrary  as 
has  been  seen  the  rider  relied  upon  by  United  is  so  ob- 
viously inapplicable  that  it  cannot  be  quoted  in  full  in 
its  brief  without  self-refutation.  The  rule  of  construc- 
tion, however,  does  apply  elsewhere  in  this  case  and  was 
applied  by  the  trial  court  in  giving  effect  to  the  rider  in- 
terpreting "McKeon  and  Page"  and  expressly  excluding 
risks  insured  by  United, 

Next,  in  this  connection,  it  is  argued  that  the  trial 
court  "failed  to  follow  the  correct  rule  with  regard  to 
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partnerships  in  California"  (p.  39).  The  fact  is  that 
the  trial  court  squarely  followed  the  law  of  California  as 
established  in  the  National  Automobile  cases.  So  far  as 
we  are  aware  the  decision  of  the  trial  court  is  not  in  con- 
flict with  any  decision  in  any  jurisdiction. 

Next,  it  is  claimed  that  the  trial  court  failed  to  give 
effect  to  Section  383.5  of  the  Insurance  Code  of  Cali- 
fornia. As  has  been  noted,  to  interpret  that  statute  so 
as  to  treat  one  excluded  from  coverage  as  a  "person  who 
is  named  as  an  insured"  would  be  an  absurdity  and  in 
refusing  to  accept  such  an  argument  the  trial  court  did 
the  inevitable. 

Lastly,  it  is  contended  that  the  trial  court  failed  to 
follow  the  law  of  California  respecting  double  insurance 
as  laid  down  in  Consolidated  Shippers  v.  Pacific  Employ- 
ers Insurance  Co.,  supra,  and  Lamb  v.  Belt  Casualty  Co., 
supra.  As  has  been  noted  these  cases  have  nothing  to 
do  with  the  present  problem.  They  involved  policies 
issued  by  different  companies  to  the  same  assured,  not 
policies  issued  to  different  assureds.  Furthermore,  this 
case  involves  no  problem  of  prorating  insurance  but  the 
question  of  who  carries  the  insurance  on  the  ultimately 
liable,  single  tort  feasor. 

It  is  conceded  that  the  contracts  are  to  be  governed  by 
the  law  of  California  as  held  by  this  Court  in  Gates  v. 
General  Casualty  Company  of  America,  120  F.  (2d)  925. 
It  is  respectfully  submitted  that  the  trial  court  on  every 
point  followed  the  law  of  this  state  which,  so  far  as  we 
are  aware,  represents  the  law  universally. 
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Conclusion. 

It  is  respectfully  submitted  that  United's  argument  is 
based  upon  a  confused  misconception  of  the  facts  and  of 
its  own  dual  capacity  herein.  It  appears  in  this  Court  in 
a  dual  capacity,  as  insurer  of  G.  B.  Page,  an  individual, 
and  as  insurer  of  Floyd  Gilbert,  who  caused  the  accident, 
and  who  carries  the  ultimate  liability  to  those  who  suffered 
loss  through  him.  As  insurer  of  Page  United  has  no 
conceivable  objection.  If  it  is  dissatisfied  with  having 
paid  one-half  the  claim  of  the  claimants  as  insurer  for 
Page  its  objection  is  unfounded  since  its  liability  was 
total  (as  was  that  of  McKeon  and  Page)  and  further- 
more it  has  rendered  the  question  moot  by  discharging 
one-half  of  the  claim. 

In  its  capacity  as  insurer  of  Gilbert,  United  also  has 
no  cause  of  complaint.  It  admits  that  it  insured  Gilbert 
and  that  Gilbert  culpably  caused  the  loss.  Gilbert  is 
therefore  liable  to  Page  and  to  McKeon  and  Page  to 
reimburse  their  losses.  If  some  other  insurer  than  United 
insured  Gilbert,  United  would  undoubtedly  press  its  right 
of  subrogation  as  Ohio  is  now  doing.  Rut  because  of 
the  confusion  on  the  part  of  United  as  to  its  dual  position, 
it  attempts  to  stand  iu  the  character  of  insurer  of  Page 
mid  complain  of  the  liability  imposed  upon  it  as  the  in- 
surer of  Gilbert. 

There  is  no  doubt  that  the  insurer  of  an  employer  who 
has  reasonably  and  necessarily  discharged  a  liability 
created  by  the  negligence  of  its  employee  has  a  right  to 
recoup  from  the  employee  or  his  insurer  (Johnston  v. 
City  of  San  Fernando,  supra;  Myers  v.  Tranquility  Irr. 
Dist.,  supra). 
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The  other  arguments  made  by  United,  that  the  Court 
ignored  the  law  of  California  in  various  respects  and 
ordered  contribution  between  joint  tort  feasors  are  be- 
wilderingly  foreign  to  the  issues  of  this  case. 

Under  these  circumstances  a  judgment  against  Gilbert 
should  not  be  and  is  not  necessary  as  a  condition  pre- 
cedent to  the  establishment  of  United's  liability    (L.  /. 
Dowell,    Inc.    v.    United    Pacific    Casualty    Co.,    supra). 
United  was  the  defendant  in  the  foregoing  decision.     A 
judgment  against  Gilbert  would  establish  only  two  things : 
Gilbert's  liability  and  the  extent  of  the  liability.     United 
has  stipulated  to  both  elements.     It  admits  that  Gilbert 
was  to  blame  for  the  accident  and  it  fixed  a  reasonable 
price  by  making  a  settlement.     While  United  apparently 
claims  the  right  to  defend  an  action  against  Gilbert,  thus 
having  a  chance  to  disprove  the  very  things  it  has  admit- 
ted,   such   procedure   would,    we    respectfully   submit,   be 
unconscionable  and  would  involve  a  waste  of  money  and 
effort  on  the  part  of  all  concerned. 

Beyond  all  this.  United  has  invoked  the  aid  of  the 
District  Court  of  the  United  States  to  declare  its  rights 
and  obligations  and  expressly  asked  the  Court  to  declare 
its  obligations  as  to  Gilbert.  The  trial  court  answered 
this  prayer  and  decreed  that  United  is  obligated,  within 
the  limits  of  its  policy,  to  reimburse  Ohio  for  all  expendi- 
tures, reasonably  and  necessarily  made  by  it  in  satisfac- 
tion of  the  claim.  This  was  the  sum  of  $5125  (Appel- 
lant's Brief  8).  Tt  should  not  now  be  permitted  to  re- 
pudiate the  judgment  of  the  trial  court  and  to  require 
Ohio  to  prove  in  a  Nebraska  Court  those  things  which 
United  has  admitted  in  the  Court  below. 
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It  is  respectfully  submitted  that  the  trial  court  has 
rendered  the  only  possible  judgment  on  the  facts  of  this 
case  and  it  is  prayed  that  the  judgment  be  affirmed. 

Respectfully  submitted, 

HAiiRY  D.  Parker, 
Richard  E.  Reese, 
Raymond  G.  Stanbury, 

Attorneys  for  Appellee,  the  Ohio  Casualty  Insurance 
Company. 
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2  United  States  of  America j 

In  the  District  Court  of  the  United  States,  District 
of  Montana,   Butte   Division 

No.  3563 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
MINA  BICKFORD, 

Defendant. 

[Title  of  District  Court  and  Cause.] 

INDICTMENT 
(18  U.S.C.  231) 

The  Grand  Jury  Charges: 

The  defendant  Mina  Bickford,  on  or  about  Oc- 
tober 22,  1945,  at  Butte,  in  the  District  of  Montana 
and  within  the  jurisdiction  of  this  court,  in  the 
District  Court  of  the  United  States  for  the  District 
of  Montana  then  and  there  engaged  in  the  trial  of 
a  criminal  cause  entitled  "United  States  of  America 
vs.  Charles  Howard  Downey"  wherein  said  Downey 
was  charged  with  the  crime  of  violation  of  the 
White  Slave  Traffic  Act,  after  having  taken  an  oath 
as  a  witness  before  the  said  District  (  ourt  which 
was  administered  by  the  Clerk  of  said  Court  that 
she  would  testify  truly,  did  wilfully,  corruptly, 
falsely  and  feloniously  and  contrary  to  said  oath 
testify  to  certain  matters  which  were  material  to 
the  issues  of  the  cause  then  on  trial,  to-wit: 

Said  defendant  testified  that  a  certain  house  sit- 
uated at  No.  14  South  W/ioming  Street,  in  the  City 
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of  Butte,  Montana,  was  in  the  month  of  December, 
1944,  a  rooming  house ;  that  in  said  house  no  other 
business  except  that  of  a  rooming  house  was  carried 
on  in  the  month  of  December,  1944;  that  the  said 
house  was  not  in  the  month  of  December,  1944,  a 
house  of  prostitution;  that  said  house  was  not  a 
house  of  prostitution  at  the  time  defendant  was 
testifying,  and  never  was  such;  that  she,  said  de- 
fendant,   did   not    see    the    said    Charles    Howard 
Downey  and  one  Pauling  Gleason  Young  at  any 
time  in  the  month  of  December,  [3]  1944;  that  she, 
said  defendant,  did  not  state  to  one  Vincent  Garvey, 
a  Special  Agent  of  the  Federal  Bureau  of  Investi- 
gation,   in   June,    1945,    that   she    recognized    said 
Pauline  Gleason  Young  as  the  girl  who  came  to 
Butte  from  Seattle  and  that  as  a  fact  she,  said  de- 
fendant,  had  not  in  Jmie,   1945,   recognized   said 
Pauline  Gleason  Young  as  a  girl  brought  to  said 
house  at  14  South  Wyoming  Street,  Butte,  Mon- 
tana, by  said  Charles  Howard  Downey  for  the  pur- 
pose of  going  to  work  as  a  prostitute.  Said  testimony 
was  false  and  known  by  said  defendant  to  be  false, 
and  said  defendant  did  not  believe  the  same  to  be 
true.  In  truth  and  in  fact  the  said  house  at  14  Sonth 
Wyoming  Street,  Butte,  Montana,  was  a  house  of 
prostitution  in  the  month  of  December,  1944,  and 
for  years  prior  thereto,  and  was  such  thereafter  up 
to  and  at  the  time  the  defendant  was  testifying,  and 
was  well  known  by  the  defendant  to  be  such;  the 
said  defendant  did  see  the  said  Charles  Howard 
Downey  and  the  said  Pauline  Gleason  Young  in  the 
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month  of  December,  1944,  at  which  time  said  Dow- 
ney proposed  to  introduce  said  Pauline  Gleason 
Young  into  said  house  of  prostitution  for  the  pui- 
pose  of  engaging  in  prostitution;  that  she,  said 
defendant,  did  state  to  Vincent  Garvey,  above  men- 
tioned, in  June,  1945,  that  she  recognized  said 
Pauling  Gleason  as  the  giil  who  came  to  Butte  from 
Seattle,  and  as  the  girl  who  was  brought  to  said 
house  at  14  South  Wyoming  Street,  Butte,  Mon- 
tana, by  said  Downey  for  the  purpose  of  going  to 
work  as  a  prostitute.  Said  matters  were  material 
to  the  issues  then  being  tried  in  said  cause  in  that 
the  said  Charles  Howard  Downey  was  charged  by 
indictment  in  said  court  with  having  unlawfully 
transported  said  Pauling  Gleason  Young  in  inter- 
state commerce  for  the  purpose  of  prostitution  on 
or  about  the  5th  day  of  December,  1944. 

A  true  bill: 

T.  LOYE  ASHTON, 
Foreman. 

JOHN  B.  TANSIL, 

United  States  Attorney. 

Filed  in  open  Court  this  18th  day  of  February, 
A.D.  1947. 

/s/  H.  H.  WALKER, 
Clerk.  [4] 
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[Title  of  District  Court  and  Cause.] 

Minute  Entry,  November  3,  1947 

MOTION  OF  DEFENDANT  TO  DISMISS 
THE  INDICTMENT  HEREIN 

This  cause  was  duly  called  for  trial  this  day, 
Messrs.  Harlow  Pease  and  Enimett  C.  Anglund,  As- 
sistant United  States  Attorneys,  being  present  and 
appearing  for  plaintiff,  and  Mr.  H.  J.  Freebourn 
and  the  defendant  being  present. 

Thereupon,  Mr.  Freebourn,  attorney  for  defend- 
ant, moved  to  dismiss  the  indictment  herein  for  the 
reason  the  indictment  does  not  state  a  public  offense, 
and  after  statement  by  Mr.  Freebourn  and  Mr. 
Pease,  the  said  motion  was  submitted  to  the  Court, 
and  after  due  consideration  was  by  the  Court 
granted,  the  indictment  is  ordered  dismissed  and 
defendant's  bond  ordered  exonerated.  Counsel  for 
plaintiff  excepted  to  ruling  of  Court. 

Entered  in  open  Court  at  Butte,  Montana,  No- 
vember 3,  1917. 

H.  H.  WALKER, 
Clerk.  [5] 
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[Title  of  Distiict  Court  and  Cause.] 

TRANSCRIPT  OF  PROCEEDINGS 

Be  It  Remembered,  that  this  cause  came  on 
regularly  for  trial  before  the  Honorable  R.  Lewis 
Brown,  Judge  of  the  District  Court  of  the  United 
States,  District  of  Montana,  Butte  Division,  on  the 
3rd  day  of  November,  1947,  Messrs.  Harlow  Pease 
and  Emmett  C.  Angland,  Assistant  United  States 
Attorneys  for  the  District  of  Montana,  appearing 
as  attorneys  for  the  plaintiff,  and  Mr.  Hai-rison  J. 
Freebourn,  Butte,  Montana,  appearing  as  attorney 
for  the  defendant. 

Thereupon,  the  following  proceedings  were  had: 

The  Court:  Number  3563,  United  Stales  vs. 
Mina  Bickford.    Are  the  parties  ready? 

Mr.  Pease:     The  government  is  ready. 

Mr.  Freebourn:     The  defendant  is  ready. 

The  Court:  Hand  me  the  file,  will  you  please? 
Well,  as  you  know,  gentlemen,  last  week  in  doing 
some  work  on  this  case  [7]  preparatory  to  trial,  I 
had  a  doubt  as  to  whether  or  not  the  case  could  be 
tried  because  of  the  allegations,  or  as  I  view  them, 
the  lack  of  allegations,  in  the  indictment.  I  called 
that  to  the  attention  of  both  you  counsel,  and  what 
have  you  to  say?  Do  you  thinli  the  indictment  states 
a  public  offense? 

Mr.  Freebourn:  I  was  going  to  interpose  a 
motion  when  the  evidence  was  started,  and  it  may 
save  drawing  a  jury,  I  don't  know,  depending  upon 
how  the  Court  looks  at  it.  I  was  going  to  interpose 
an  objection  to  the  introduction  of  evidence  and  a 


vs.  Mina  Bickford  7 

motion  that  the  indictment  be  dismissed  upon  the 
ground  and  for  the  reason  that  the  indictment  does 
not  state  a  public  offense.  I  am  certain  under  the 
statute  it  is  absolutely  necessary  that  the  officer 
who  administered  the  oath  had  that  authority;  it 
is  too  plain  to  me  to  be  otherwise.  In  the  cases  cited, 
they  did  allege  that,  but  this  indictment  does  not 
allege  that  at  all. 

Mr.  Pease:  If  the  Court  please,  I  would  like  to 
have  particular  thought  given  to  the  language  of  the 
statute,  558,  upon  which  the  language — ^under  the 
language  of  which  the  attack  is  made  upon  the  in- 
dictment. It  is  the  theory  that  it  was,  and  is,  an 
essential  part  of  the  indictment  that  it  should  set 
forth  not  merely  the  facts,  stating  that  the  oath  was 
administered  before  the  United  States  District 
Court,  not  only  stating  that  it  was  administered  in 
a  trial  and  proceeding  in  the  United  States  District 
Court,  not  only  that  it  was  administered  [8]  by  the 
Clerk  of  said  Court,  all  of  which  are  alleged  in  the 
indictment,  but  in  addition  to  alleging  the  facts  that 
this  was  the  Court  and  this  was  the  Clerk,  that  the 
Clerk  did  have  authority  to  administer  the  oath, 
which  is,  of  course,  by  statute  a  necessary  conclu- 
sion falling  from  the  statement  of  such  facts.  Now, 
that  is  based  upon  the  statute,  reading  Section  558 
of  Title  18,  "In  every  presentment  or  indictment 
prosecuted  against  any  person  for  perjuiy,  it  shall 
be  sufficient  to  set  forth  the  substance  of  the  offense 
charged  upon  the  defendant,  and  by  what  court,  and 
before  whom  the  oath  was  taken,  averring  such 
court  or  person  to  have  competent  authority  to  ad- 
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minister  the  same."  Now,  it  seems  to  me,  your 
Honor,  that  the  criticism  of  the  indictment  is  based 
upon  an  assmnption  that  the  statute  reads  "aver- 
ring such  court  and  person  to  have  competent 
authority  to  administer  the  same."  It  seems  to  me 
that  that  would  be  the  assumption,  because  other- 
wise the  theory  would  not  have  apparent  validity, 
not  averring  such  court  or  person  to  have  competent 
authority  to  administer  the  same.  Now,  we  may 
deal,  and  the  courts  have  dealt,  with  a  variety  of 
courts  and  a  variety  of  officers  in  perjury  cases.  A 
United  States  Conunissioner  has  a  Commissioner's 
Court,  which  is  of  inferior  and  limited  jurisdiction, 
and  yet  perjury  may  be  committed  in  a  Commis- 
sioner's Court,  and  a  false  swearing,  perhaps,  juay 
happen  in  a  Commissioner's  Court  which  would  not 
amoimt  to  perjury  for  the  reason  that  it  would  be 
committed  in  [9]  a  proceeding  of  which  tlie  Com- 
missioner did  not  have  jurisdiction,  or  in  a  proceed- 
ing which,  by  reason  of  some  irregularit}',  the  requi- 
site authority  did  not  exist.  Now,  I  point  this  out, 
your  Honor,  that  if  it  is  necessary  for  the  indict- 
ment not  only  to  allege  that  the  oath  w^as  adminis- 
tered by  the  Clerk  of  the  United  States  District 
Court,  but  also  the  conclusion  that  such  Clerk  had 
such  authority,  then  it  is  also  necessary  for  us  to 
plead  that  the  oath  was  administered  in  the  United 
States  District  Court,  and  that  this  Court  had 
authority  to  try  the  case  of  United  States  vs. 
Charles  Howard  Downey  for  violation  of  the  White 
Slave  Traffic  Act.  On  the  other  hand,  taking  the 
statute  as  it  reads,  with  special  emphasis  upon  the 


vs.  Mina  Bickford  9 

disjunctive,  or  instead  of  the  possibly  assumed  con- 
junctive, is  it  not  a  compliance  with  Section  558 
that  the  facts  are  fully  stated  showing  that  this 
Court  was  engaged  in  a  trial  of  a  violation  of  a 
federal  statute  in  which  a  federal  question  was  in- 
volved, and  of  which  the  Court  had  jurisdiction? 
In  other  words,  doesn't  this  mean  that  if  the  facts 
stated  in  the  indictment  show  either  tliat  the  Court 
or  officer  had  authority  in  the  premises,  is  that  not 
a  compliance  with  Section  558?  That  is  the  woy 
it  appears  to  me. 

It  further  may  be  suggested  herein  I  believe  no 
case  can  be  found  holding  bad  an  indictment  for 
perjury  where  the  alleged  perjury  is  said  to  ha\"e 
been  committed  before  the  United  States  District 
Court,  and  the  oath  administered  by  the  [10]  Clerk 
of  said  Court,  for  failure  to  say  that  the  Clerk 
under  such  circumstances,  and  under  the  'acts  iil- 
leged  in  this  indictment,  had  authority  to  admin- 
ister the  oath.  Authorities  do  exist  where  the  courts 
have  overruled  attacks  upon  indictments  in  circum- 
stances where,  through  an  abundance  of  caution,  or 
otherwise,  there  was  an  allegation  which  the  defend- 
ant claimed  was  defective,  and  the  court  said  was 
sufficient.  There  have  been  reversals  of  one  or  more 
in  cases  involving  inferior  tribunals  not  of  plenary 
jurisdiction  such  as  the  United  States  District 
Court.  I  say  plenary  and  not  general  because  I 
believe  that  when  the  federal  question  arises,  like 
the  trial  of  a  White  Slave  Traj3ic  Act  case,  as  ex- 
isted here,  once  that  is  established,  this  Court  lias 
plenary  jurisdiction.  So,  I  say  I  believe  there  is 
one  case  sustaining  an  attack  upon  an  indictment 
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where  the  oath  was  administered  before  an  inferior 
court.  That  case  was  also  reversed  on  two  other 
grounds,  thereby  weakening  the  case  to  such  ex- 
tent, or  the  authority  of  it. 

The  Court:  What  do  you  say  about  the  decision 
of  the  Circuit  Court  of  Appeals  of  the  Fifth  Circuit 
in  24  Federal  2nd? 

Mr.  Pease :     The  title  of  the  case,  your  Honor  ? 

The  Court :  Hilliard  against  United  States.  How 
do  you  answer  the  reasoning  of  the  Circuit  Court  of 
Appeals  there? 

Mr.  Pease:  If  it  is  the  case  which  I  have  in 
mind,  I  believe  the  Court  goes  beyond  the  necessary 
conclusion  to  be  made.  [11] 

The  Court:  The  Circuit  Court  of  Appeals  there 
says  it  is  an  essential  allegation. 

Mr.  Pease:  I  answer  that,  of  course,  by  saying 
that  no  conclusion,  especially  under  the  present 
rules  of  criminal  pleading,  no  conclusion  is  an  essen- 
tial allegation;  that  all  that  needs  be  alleged  are 
facts,  and  we  have  alleged  all  the  facts,  every  fact 
it  is  possible  to  allege.  We  haven't  gone  beyond 
that  to  allege  the  legal  conclusion  which  the  Court 
must  take  judicial  notice  of,  namely,  that  the  Clerk 
has  authority  to  administer  oatlis  in  the  trials  bo- 
fore  this  Court. 

The  Court :  The  Circuit  ( \mvt  of  Appeals  didn  't 
say  that  was  a  legal  conclusion  there. 

Mr.  Pease:  The  case,  I  believe  was  decided — 
that  may  or  may  not  be  of  importance — before  the 
enactment  of  the  new  rules,  Ijiit  they  simply  didn't 
discuss  the  question,  as  I  remember  the  language  of 
the  decision. 
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The  Court:  They  discussed  it  to  the  extent  they 
said  it  was  an  essential  allegation. 

Mr.  Pease:  They  didn't  discuss  any  distinction 
between  allegations  of  facts  and  allegations  of  a 
legal  conclusion,  so  I  don't  think  that  my  position 
is  any  worse  on  that  case  than  that  of  the  defend- 
ant. The  particular  point  which  I  am  presenting 
here  doesn't  seem  to  have  been  specifically  answered 
by  the  opinion  in  that  case. 

The  Court:  That  may  be  true.  Your  point  is  it's 
conjunctive  [12]  instead  of  disjunctive.  But  there 
is  no  allegation  in  the  indictment  that  either  the 
Court  or  the  officer  had  authority  to  administer  the 
oath. 

Mr.  Pease:  That  is  right,  and  if  that  is  taken 
to  mean  the  indictment  is  bad  unless  it  alleges  the 
legal  conclusion  which  flows  from  the  facts  which 
the  indictment  does  contain,  I  have  nothing  furtlier 
to  say. 

The  Court:  If  by  Act  of  Congress — if  Congress 
says  it  is  necessary  to  plead  a  legal  conclusion,  is 
the  pleading  good  without  pleading  the  legal  con- 
clusion that  Congress  says  must  be  pleaded  ? 

Mr.  Pease:  I  don't  know  whether  this  is  a  cor- 
rect statement,  but  it  seems  to  me  we  are  in  a  vicious 
circle.  I  am  assuming  Congress  has  never  enacted 
that  it  is  necessary  to  plead  anything  except  facts, 
not  evidentiary  facts,  but  ultimate  facts,  and  I  just 
can't  see  there  is.  It  must  be  admitted  that  there 
is  no  reason  why  there  should  be  an  exception  to 
the  general  rule,  either  in  a  criminal  or  civil  plead- 
ing, that  that  which  is  a  matter  of  judicial  notice 
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hj  the  Court,  such  as  laws,  constitutions  and  so 
forth,  need  not  be  pleaded.  I  don't  know  vv-liy  it 
should  liave  been  different  in  this  case,  and  if  it 
hp  said  Congress  so  enacted,  that  is  merely  a  matter 
of  interpretation.  On  the  face  of  it,  it  ma,y  so  ap- 
pear, but  in  the  absence  of  any  reason,  why  should 
it  not  be  interpreted  to  mean  by  alleging  facts  from 
which  such  authority  is  [13]  necessarily  concluded. 
That  is  my  position  as  nearly  as  I  can  express  it, 
your  Honor. 

Tlie  Court:  Well,  the  statute,  Section  558  of 
Title  18,  provides  that  in  any  ])rescntment  or  indict- 
ment prosecuted  against  any  ]ierson  for  perjury  it 
shall  be  sufficient  to  set  forth  tlic  substance  of  the 
offense  charged  upon  the  defendant,  and  by  what 
court  and  before  whom  the  oath  was  taken,  averring 
— which  is  synonymous  as  I  view  it  with  alleging — 
such  court  or  person  to  have  competent  authority  to 
administer  the  same.  There  is  no  such  averment  or 
allegation  in  this  indictment.  The  matter  was  be- 
fore our  Circuit  Court  of  A])peals  in  Barnard 
against  United  States,  162  Federal  at  618.  The 
allegation  in  the  indictment  there  was  that  the  offi- 
cer administering  the  oath  had  authority  to  admin- 
ister an— A-X— oath.  Appeal  was  taken  to  the 
Circuit  Court  of  Appeals  on  the  ground  that  that 
was  not  sufficient  compliance  with  the  statute,  and 
the  Court  held  that  it  was.  It  was  before  our  Cii-- 
cuit  Court  of  Appeals  again  in  United  States 
against  Pawley,  47  Federal  Second  at  1024.  The 
Supreme  Court  there  held  the  necessary  averment 
or  allegation  was  in  the  indictment,  or  rather  the 
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Circuit  Coui't  of  Appeals,  In  neither  one  of  those 
cases  did  the  Circuit  Court  of  Appeals  intimate  that 
such  averment  or  such  allegation  was  not  a  neces- 
sary allegation  or  necessary  averment  in  the  indict- 
ment. They  charged  the  offense  in  Hilliard  against 
U.  S.,  24  Federal  [14]  Second,  99.  The  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  said,  "In 
charging  perjury,  it  is  sufficient,  hut  it  is  also  neces- 
sary, to  set  forth  the  substance  of  the  offense  and 
to  show  before  whom  the  oath  was  taken,  with  the 
avei-ment  that  the  officer  takmg  it  had  authority  to 
administer  it,  together  with  the  proper  averment  to 
falsity  the  matter  whereon  the  perjury  is  assigned." 
It  seems  to  me  that  if  there  were  any  question 
about  the  language,  the  Circuit  Couit  of  Appeals 
of  the  Fifth  Circuit  settles  it,  and  in  view  of  the 
fact  that  the  question,  as  I  have  said,  has  been  be- 
fore our  Circuit  Court  of  Appeals  twice,  and  in  no 
decision  before  them  have  they  intimated  that  the 
statute  did  not  mean  what  it  said,  or  that  an  in- 
dictment was  good  that  failed  to  include  the  neces- 
sary averment.  The  only  cases  I  have  found  in 
which  an  indictment  has  been  sustained  in  anywise 
touching  the  question  without  having  such  an  aver- 
ment in  it  are  cases  in  which  one  was  charged  with 
subornation  of  perjury,  and,  of  course,  reading  Sec- 
tion 559,  Title  18  in  comiection  with  Section  558, 
559  setting  forth  the  essentials  necessary  to  state  a 
public  offense  for  subornation  of  perjury,  it  is 
apparent  why  such  decision  would  be  made,  because 
there  is  no  such  provision  at  all  in  Section  559  and 
no  requirement  that  such  averment  be  made  in  the 
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indictment.  That  being  the  law,  as  I  view  it,  and 
no  authority  to  the  contrary  having  been  cited  to 
me,  it  seems  to  me  that  the  indictment  does  not  state 
a  public  [15]  offense,  and  that  I  have  no  alternative 
except  to  dismiss  the  action  for  that  reason  and  ex- 
onerate the  defendant's  bail. 

Mr.  Pease:  May  the  record  show  an  exception, 
your  Honor? 

The  Court:  The  government  will  be  granted  an 
exception  to  the  ruling  of  the  Court.    [16] 

I,  John  J.  Parker,  Olficial  Court  Reporter  in 
the  District  Court  of  the  United  States,  District  of 
Montana,  Butte  Division,  do  hereby  certify  that 
the  foregoing  annexed  transcript  is  a  true  and  cor- 
rect record  of  the  proceedings  had  in  Criminal 
Action  No.  3563,  United  States  of  America,  Plain- 
tiff, vs.  Mina  Bickford,  Defendant,  before  the  Hon- 
orable R.  Lewis  Brown  in  the  Federal  Building  at 
Butte,  Montana,  on  November  3,  1947. 

/s/  JOHN  J.  PARKER, 

Official  Court  Reporter. 

[Endorsed] :  Filed  Nov.  28,  1947.  H.  H.  Walker, 
Clerk.     [17] 
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[Title  of  District  Court  and  Cause.] 
NOTICE  OF  APPEAL 
Offense:  Perjury,  alleged  to  have  been  commit- 
ted October  22,  1945,  at  Butte,  Montana,  in  the 
United  States  District  Court  for  the  District  of 
Montana,  Butte  Division,  by  the  defendant  then 
sworn  and  testifying  as  a  witness  in  the  cause  of 
United  States  v.  Charles  Howard  Downey  on  an 
indictment  for  violation  of  the  White  Slave  Traffic 
Act;  in  violation  of  Title  18  United  States  Code, 
Sec.  231.    Indictment  contains  one  count. 

Concise  statement  of  judgment  or  order:  That 
certain  order  and  judgment  made  on  November  3, 
1947,  granting  defendant's  motion  to  dismiss,  and 
ordering  dismissed,  the  indictment  in  this  cause. 

The    above-named    appellant.    United    States    of 
America,  does  hereby  appeal  to  the  United  States 
Circuit   Court   of   Appeals   for   the   Ninth   Circuit 
from  the  above-mentioned  order  and  judgment. 
Dated  November  26,  1947. 

JOHN  B.  TANSIL, 

U.    S.    District   Attorney   for 
Montana. 
HARLOW  PEASE, 

Assistant  United  States 
Attorney, 
EMMETT  C.  ANGLAND, 
Assistant  United  States 

Attorney, 
Attorneys  for  Appellant. 
[Endorsed] :     Filed  Nov.  26,  1947.  H.  H.  Walker, 
Clerk.     [19] 


16  United  States  of  America, 

[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF 
RECORD  ON  APPEAL 

The  plaintiff  hereby  designates  the  portions  of 
the  record  in  the  United  States  District  Court  to 
be  contained  in  the  record  on  appeal  as  follows: 
The  indictment. 

The  minutes  of  said  Court  of  date  November  3, 
1947. 

The   transcript  of  the   proceedings   had   by   the 
Court  and  counsel  on  November  3,  1947. 
The  judgment  of  the  Court  ai)pealed  from. 
The  notice  of  appeal. 
This  designation. 

Appellant's  statement  of  points  on  appeal. 
JOHN  B.  TANSIL, 

U.    S.   District   Attorney  for 
Montana. 
HARLOW  PEASE, 

Assistant  United  States 
Attorney, 
EMMETT  C.  ANGLAND, 
Assistant  United  States 

Attorney, 
Attorneys  for  Appellant. 

Service  of  the  foregoing  is  hereby  admitted  this 
28th  day  of  November,  1947. 

HARRISON  J.  FREEBOURN, 
Attorney   for  Defendant  and 
Respondent. 
[Endorsed] :     Filed  Dec.  1,  1947.    H.  H.  Walker, 
Clerk.     [21] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  APPEAL 

The  Court  erred  in  granting  defendant's  motion 
to  dismiss  the  indictment. 

JOHN  B.  TANSIL, 

U.   S.   District  Attorney  for 
Montana, 

HARLOW  PEASE, 

Assistant  United  States 
Attorney, 

EMMETT  C.  ANGLAND, 
Assistant  United  States 
Attorney, 

Attorneys  for  Appellant. 

Service  of  the  foregoing  is  hereby  admitted  this 
28th  day  of  November,  1947. 

HARRISON  J.  FREEBOURN, 
Attorney  for  Defendant  and 
Respondent. 

[Endorsed] :     Filed  Dec.  1,  1947.    H.  H.  Walker, 
Clerk.    [23] 


18  United  States  of  America, 

CLERK'S    CERTIFICATE    TO   TRANSCRIPT 
OF  RECORD  ON  APPEAL 

United  States  of  America, 
District  of  Montana — ss. 

I,  H.  H.  Walker,  Clerk  of  the  District  Court  of 
the  United  States  in  and  for  the  District  of  Mon- 
tana, do  hereby  certify  to  the  Honorable,  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, that  the  foregoing  volume  consisting  of  24 
pages,  numl)ered  consecutively  from  1  to  24,  in- 
clusive, is  a  full,  true  and  correct  transcript  of  all 
matter  designated  by  the  parties  and  required  by 
rule  as  the  Record  on  Ap])eal  in  Case  No.  3563, 
United  States  of  America,  Plaintiff,  vs.  Mina  Bick- 
ford,  Defendant,  as  appears  from  the  original  rec- 
ords and  files  of  said  District  Court  in  my  custody 
as  such  Clerk. 

I  further  certify  that  the  costs  of  said  Transcript 
amount  to  the  sum  of  Five  and  20/100  Dollars 
($5.20),  and  have  been  made  a  chaige  against  the 
appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  at  Butte,  Montana,  this  16th  day  of  Decem- 
ber, A.D.  1947. 

[Seal]  H.  H.  WALKER,  Clerk. 

By  /s/  D.  F.  HOLLAND, 

Deputy  Clerk.     [24] 


vs.  Mina  Bickford  19 

[Endorsed]:  No.  11801.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  United 
States  of  America,  Appellant,  vs.  Mina  Bickford, 
Appellee.  Transcript  of  Record.  Upon  Appeal 
from  the  District  Court  of  the  United  States  for 
the  District  of  Montana. 

Filed  December  19,  1947. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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BRIEF  OF  APPELLANT 


JURISDICTIONAL  STATEMENT 

The  District  Court  had  jurisdiction  by  virtue  of  the 
charge  in  the  indictment  invoking  the  application  of  sec. 
231,  Title  18  U.  S.  Code,  defining  perjury  as  a  crime 
against  the  sovereignty  of  the  United  States,  (R.  2). 
Pursuant  to  sec.  41,  Title  28  U.  S.  Code,  the  District 
Court  has  original  jurisdiction  of  prosecutions  for  crimes 
against  the  United  States. 

The  Circuit  Court  of  Appeals  has  acquired  jurisdiction 
by  notice  of  appeal  and  other  papers  pursuant  to  the  Rules 
of  Procedure,  timely  filed  (R.  15).  The  order  appealed 
from  is  one  "dismissing  the  action"  and  is  therefore  a 
"decision  or  judgment  quashing  ...  an  indictment"  and 
is  appealable  by  the  provision  of  sec.  682,  Title  28  U.  S. 
Code,  and  sec.  225,  Title  28  U.  S.  Code. 


STATEMENT  OF  FACTS 

This  appeal  involves  a  single  point,  viz.,  whether  the 
indictment  for  perjury  (Title  18  U.  S.  C.  sec.  231)  in  this 
case  fails  to  state  a  public  offense,  as  the  District  Court 
ruled. 

The  particular  point  upon  which  the  Court  ruled  the 
indictment  lacking  was  founded  upon  sec.  558  of  Title 
18  U.  S.  C,  in  that  the  indictment  did  not  comply  with 
the  following  clause  of  sec.  558: 

"Averring  such  court  or  person  to  have  competent 
authority  to  administer  the  same."  (The  oath  taken 
by  the  defendant.) 

The  allegations  of  the  indictment  pertinent  to  the  ques- 
tion are  contained  in  the  first  twelve  lines  thereof,  ap- 
pearing on  page  2  of  the  transcript  of  record,  reading  as 
follows : 

"The  defendant,  Mina  Dick  ford,  on  or  about  Octo- 
ber 22,  1945,  at  Butte,  in  the  District  of  Montana  and 
within  the  jurisdiction  of  this  court,  in  the  District 
Court  of  the  United  States  for  the  District  of  Mon- 
tana, then  and  there  eng-aged  in  the  trial  of  a  criminal 
cause  entitled  'United  States  of  America  vs.  Charles 
Howard  Downey'  wherein  said  Downey  was  charged 
with  the  crime  of  violation  of  the  White  Slave  Traffic 
Act,  after  having  taken  an  oath  as  a  witness  before 
the  said  District  Court  which  was  administered  by 
the  Clerk  of  said  Court  that  she  would  testifv  trulv 

:|c     *     jf:     "  .  J  1 

Conceding  that  the  indictment  does  not  allege  verbatim 
in  addition  to  the  foregoing  that  said  clerk  "had  authority 
to  administer  said  oath,"  the  government  contends: 


(a)  That  the  indictment  does  comply  with  sec.  558; 
and 

(b)  That  if  it  be  held  not  to  comply  with  sec.  558, 
it  is  still  sufficient  under  Rule  7(c)  of  the  Rules  of 
Criminal  Procedure  in  that  sec.  558  has  been  amended  or 
its  effect  modified  by  the  enactment  of  the  new  criminal 
rules ; 

(c)  That  sec.  556  of  Title  18,  U.  S.  C.  should  be 
given  effect  in  the  solution  of  this  question. 


SPECIFICATION   OF  ERROR 
1.    The  District  Court  erred  in  making  its  order  dis- 
missing the  indictment  (R.  14). 


SUMMARY  OF  ARGUMENT 
The  argaiment  consists  of  only  two  parts,  (A)  con- 
tending that  the  indictment  sufficiently  stated  a  pubHc 
offense  under  the  law  existing  prior  to  the  promulgation 
of  the  Rules  of  Criminal  Procedure,  and  (B)  contending 
that  the  present  Rules  of  Criminal  Procedure  have  the 
effect  to  repeal  all  statutes  prescribing  forms  of  criminal 
pleading  which  may  be  inconsistent  therewith,  hence  the 
indictment  is  good  regardless  of  this  Court's  determina- 
tion on  part  (A). 


ARGUMENT 

A.  The  Necessary  Avenncnt  is  Contained 

Under  existing  statutes,  sections  231,  558  and  556,  Title 
18,  U.  S.  C.  and  without  reference  to  the  new  Rules  of 
Criminal  Procedure,  it  is  submitted  that  the  indictment 
is  sufficient.  The  basic  requirements  of  a  good  indictment 
are:  first,  to  state  facts  sufficient  to  inform  the  defendant 
of  what  offense  he  is  charged,  and  second,  to  do  this 
with  sufficient  certainty  to  prevent  another  prosecution  for 
the  same  act. 

Berger  v.  United  States,  295  U.  S.  78; 

Hagner  v.  United  States,  285  U.  S.  427  and  cases 
cited  therein; 

Hopper  V.   United  States.  142  F.  2d   181    (9  Cir. 
1943)   and  cases  cited. 

42  C.  J.  S.,  Indictments  and  Informations,  sec.  90 
a,  page  957  and  sec.  90  c,  page  963,  et  seq. 

The  general  rule  obtains  that  conclusions  as  distin- 
guished from  facts  need  not  be  averred. 

42  C.  J.  S.,  Indictments  and  Information,  sec.  114. 

The   further   rule   obtains   that   matters   of   which    the 

Court  must  or  will  take  judicial  notice  need  not  be  stated. 

42  C.  J.  S.,  Indictments  and  Informations,  sec.  113. 

The    following    facts    are    contained    in    the    pertinent 

portion  of  the  indictment  under  discussion: 

1.  That  the  United  States  District  Court  was  engaged 
in  the  trial  of  a  criminal  cause,  wherein  a  person  was 
charged  with  violation  of  the  White  Slave  Traffic  Act. 

2.  That  the  defendant  Bickford  took  an  oath  as  a 
witness  before  said  court  in  said  trial. 


3.    That  said  oath  was  administered  by  the  Clerk  of 

said  Court. 

From  the.  three  facts  just  quoted,  the  legal  conclusion 
that  the  Clerk  had  authority  to  administer  the  oath  which 
the  witness  took,  is  inescapable;  further  such  conclusion 
must,  as  a  matter  of  judicial  knowledge,  be  adopted  by  the 
Court  because,  of  course,  the  Court  takes  judicial  notice 
that  its  own  clerk,  in  the  course  of  a  trial  of  a  cause  in 
which  the  court  has  jurisdiction  of  the  subject  matter,  does 
possess  the  requisite  authority.  Title  28  U.  S.  C.  sec.  525. 
For  the  pleader  to  have  gone  further  and  parroted  the 
language  of  sec.  558  would  have  added  nothing  to  the 
effect  of  the  facts  thus  averred. 

Further  illustrating  our  contention,   if  the  indictment 
had  not  stated  that  defendant  Bickford  was  a  witness  in 
said  court,  or  if  it  had  not  stated  that  the  court  was  in 
session,  or  had  not  stated  that  the  court  was  engaged  in 
a  trial,  or  had  not  stated  that  the  trial  in  which  the  court 
was  engaged,  was  one  of  which  it  had  jurisdiction,  un- 
doubtedly the  indictment  would  have  been  lacking  in  the 
allegation  of  facts  showing  that  the  clerk  possessed  the 
authority  to  administer  the  oath.    But  the  indictment  did 
state  all  the  facts  which  have  been  here  enumerated.    It 
could  not  have  stated  any  more  facts  with  reference  to  the 
basis  for  administering  the  oath  and  the  officer  who  ad- 
ministered it,  which  would  be  in  anywise  pertinent. 

The  case  of  Barnard  v.  United  States,  162  Fed.  618, 
623-624  (9  Cir.  1908),  although  reHed  upon  by  the  Dis- 
trict Court  in  its  ruling  (R.  12),  oddly  enough  appears 
to  give  greater  support  to  the  government's  position  than 
it  does  to  the  order  appealed  from. 


The  prosecution  was  for  perjury  alleged  to  have  been 
committed  before  a  United  States  Commissioner.  The 
indictment  did  not  allege  that  the  Commissioner  had  au- 
thority to  administer  the  oath  which  the  defendant  took, 
but  alleged  that  he  had  authority  to  administer  an  oath. 
The  Court  held  the  indictment  sufiicient  over  the  objection 
that  it  did  not  state  the  Commissioner  had  authority  to 
administer  said  oath,  "that  is  to  say,  the  oath  that  was 
required  to  be  taken  in  that  case  at  that  time."  In  our 
opinion  the  effect  of  the  Court's  reasoning  is  to  concede 
that  the  allegation  of  "a)i  oath"  instead  of  "the  oath,"  if 
standing  alone,  would  be  insufficient.  The  "opinion  empha- 
sizes, however,  that  the  indictment  proceeded  to  state  cer- 
tain facts  as  to  the  time,  place  and  occasion  of  the  taking 
of  the  oath,  whicli  furnished  a  factual  basis  for  the  taking 
of  judicial  notice  by  the  Court  that  the  Commissioner  was 
duly  authorized  to  administer  it.  In  other  words,  the 
indictment  in  that  case  was  like  the  indictment  in  this 
appeal  in  that  it  set  forth  the  official  proceeding  in  which 
the  Commissioner  was  engaged  and  the  i)articipation  of 
the  accused  therein  and  by  reason  of  such  allegations  of 
fact,  involved  judicial  notice  and  supplied  the  requirement 
of  section  558.  We  now  quote  the  entire  paragraph  from 
the  Barnard  case: 

"In  our  opinion  the  indictment  is  not  open  to  the 
objection  urged  against  it.  It  is  not  only  alleged  that 
the  commissioner  was  an  officer  who  was  authorized 
by  the  laws  of  the  United  States  to  administer  an 
oath  and  take  testimony  of  witnesses  in  the  matter  of 
the  application  of  a  claimant  to  make  final  proof  upon 
a  homestead  entry,  but  it  is  alleged  tliat  the  commis- 
sioner 'icas  then   and  there  engaged  in   taking  and 


hearing  testimony  in  the  matter  of  the  application  of 
Charles  A.  IVatson,  late  of  said  district  of  Oregon, 
to  make  final  proof  in  support  of  his  Iwmestead  entry', 
and  the  particulars  relating  to  the  land,  its  location, 
and  IVatson  s  homestead  filing  upon  the  land  and  the 
making  of  final  proof  in  this  particular  case  are  set 
out  in  the  indictment,  from  luhich  it  appears  that  the 
proceeding  had  reached  that  stage  when  the  claimant 
was  entitled  to  make  final  proof,  and  it  is  alleged, 
'that  it  then  and  there  became  and  was,  material  that 
the  said  James   S.    Stewart,   as   such   United   States 
Commissioner    for   the   district   of    Oregon   and   the 
register  and  receiver  of  the  United  States  Land  Office 
at  The  Dalles  in  said  district  of  Oregon,  should  know 
and   be   informed    from   and  by  the   said   testimony 
whether  the  said  Charles  A.  Watson  had  settled  and 
resided  upon  and  improved  or  cultivated  the  said  lands 
so  described,  as  required  by  the  homestead  laws  of  the 
United    States',    etc.,    and   that   the   defendant   made 
oath  before  the  commissioner  'of  and  concerning  the 
truth  of  the  matter  contained  in  said  testimony  so 
subscribed  by  him',  and  so,  being  sworn,  'then  and 
there,  to  prevent  the  said  James  S.  Stewart,  United 
States  Commissioner  for  the  district  of  Oregon,  and 
the  said  register  and  receiver  of  the  United  States 
Land  Office  at  The  Dalles,  in  said  district  of  Oregon, 
from  knowing  the  true  facts  and  circumstances  per- 
taining to  the  settlement  and  residences  of  the  said 
Charles  A.  Watson  upon,  and  his  cultivation  and  im- 
provement of  the  said  lands  *  *  *  willfully,  corruptly, 
and  falsely,  and  contrary  to  his  said  oath  did  depose 
and  swear  as  in  said  tesimony  set  forth,  of  and  con- 
cerning the  material   facts  aforesaid,   and  did  state 
and  subscribe  material  matters  which  he  did  not  then 
believe  to  be  true'.    And  it  further  alleged  that  the 
defendant,  in  and  by  his  said  testimony  and  upon  his 
oath   aforesaid,   in  a  case  in  which  the  law  of  the 
United  States  authorized  an  oath  to  be  administered, 
did  unlawfully  and  willfully,   and  contrary  to   said 
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oath,  state  material  matters  which  he  did  not  believe 
to  be  true.  From  these  allegations  setting  forth  the 
general  authority  of  the  commissioner  to  administer 
an  oath  and  take  testimony  in  this  class  of  cases  and 
the  statement  of  the  proceedings  before  the  coniuiis- 
sioncr  in  ichich  he  z^'as  engaged  in  taking  and  hearing 
testimony  the  court  imll  take  judicial  notice  that  the 
commissioner  had  competent  authority  to  administer 
the  oath  to  the  defendant  in  this  particular  proceeding 
and  in  this  particular  case."    (Emphasis  ours.) 

The  Barnard  case  was  decided  by  this  Circuit  in  1908, 
long  before  the  enactment  of  the  Rules  of  Criminal  Pro- 
cedure. It  is  further  submitted  that  the  decision  is  stronger 
from  the  fact  that  the  officer  was  administrative  and  not 
judicial,  being  a  United  States  Commissioner  of  limited 
and  inferior  jurisdiction  as  contrasted  with  the  Clerk  of 
the  District  Court  itself  in  which  the  indictment  under 
discussion  was  filed. 

Hilliard  v.  United  States,  24  F.  2d  99  (5  Cir.  1928),  is 
another  case  relied  on  by  the  Court  in  making  the  ruling 
appealed  from.  (R.  13.)  Therein  the  Circuit  Court  of  the 
Fifth  District  recited  substantially  in  the  statutory  lan- 
guage the  substance  of  sec.  558  Title  18,  U.  S.  C,  but 
in  an  examination  of  the  last  paragraph  of  the  opinion 
appearing  on  page  100  of  the  Reporter,  we  hnd  the  fol- 
lowing : 

"The  allegations  of  the  indictment  are  sufficient, 
perhaps,  to  show  that  an  oath  zcas  taken  before  the 
clerk  by  the  defendant,  as  a  witness  in  the  District 
Court,  and  that  some  of  the  testimony  given  by  him 
was  material;  but  the  indictment  falls  short  of  shozo- 
ing  wherein  the  testimony  alleged  to  have  been  given 
is  false,  and  it  is  insufficient  to  charge  an  offense.  The 
demurrer  was  improperly  overruled.    For  that  error 


the  judgment  must  be  reversed.  It  is  necessary  to 
consider  the  other  errors  assigned.  Reversed."  (Em- 
phasis ours.) 

It  is  obvious  that  the  Court  passed  over  the  asserted 
failure  of  the  indictment  to  allege  the  officer's  authority 
to  administer  the  oath  and  reversed  the  conviction  squarely 
upon  the  insufficiency  of  allegations  charging  the  testi- 
mony to  have  been  false.  Indeed,  it  may  fairly  be  said 
that 'the  Court  concedes  the  sufficiency  of  the  indictment 
in  respect  of  its  compliance  with  sec.  558  and  leaves  it 
at  most  an  open  question  whether  it  would  have  reversed 
except  for  the  defect  which  is  emphasized  last  in  the  above 

quotation. 

The  only  other  case  expressly  relied  on  by  the  District 
Court  is  Paivley  v.  United  States,  47  F.  2d.  102-^-another 
decision  by  this  Ninth  Circuit  Court  of  Appeals  (1931). 
The  indictment  was  held  good  as  complying  with  sec.  558 
of  Title  18.  The  opinion  is  quite  consistent  with  the  con- 
tention here  being  made  in  that  the  officer  in  question, 
viz.,  a  Referee  in  Bankruptcy,  not  only  was  alleged  to 
have  had  "competent  authority  to  administer  the  oath," 
but  the  indictment  also  set  forth  that : 

"There  came  on  to  be  heard  in  the  District  Court 
before  the  Honorable  R.  W.  Smith,  referee  in  bank- 
ruptcy of  the  court  aforesaid,  at  Yuma,  Arizona,  the 
first  meeting  of  creditors  at  a  bankruptcy  proceeding ; 
that  the  appellant  appeared  as  a  witness  and  was  then 
and  there  duly  sworn  and  took  his  oath  as  such  wit- 
ness, before  the  referee,  that  the  testimony  which 
he  would  give  at  the  hearing,  would  be  the  truth,  the 
whole  truth  and  nothing  but  the  truth ;  *  *  *  " 
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It  thus  appeared  that  the  indictment  in  that  cause,  like 
that  in  the  Bickford  case,  stated  specific  facts  as  to  what 
the  referee  in  bankruptcy  was  doing  at  the  time  pertinent; 
viz.,  that  he  w^as  presiding  at  a  meeting  of  creditors  in  a 
bankruptcy  proceeding.  The  opinion  of  the  Court,  though 
making  no  reference  to  the  judicial  knowledge  of  the  Court 
of  the  provisions  of  the  Bankruptcy  Act  in  express  words, 
did  point  out  the  provisions  of  sections  34  and  38  of  the 
Bankruptcy  Act,  showing  the  power  of  administering 
oaths  to  witnesses  and  thus  impliedly  supported  the  suffi- 
ciency of  the  indictment  under  the  doctrine  of  judicial 
notice.  It  is  true  that  the  Court  stated  that  the  conclu- 
sionary  allegation  that  the  Referee  then  and  there  had 
competent  authority  to  administer  the  oath  "of  itself  was 
sufficient,"  but  the  Court  did  not  hold  or  indicate  that  the 
omission  of  such  conclusionary  allegation  would  have 
vitiated  the  indictment. 

Hill  V.  United  States,  54  F.  2d  599,  602  (10  Cir.  1931), 

is  another  case  expected  to  be  relied  upon  by  Appellee. 

This  decision   held   an   indictment   bad    for   not   alleging 

that  a  Notary  Public  had  authority  to  administer  the  oath 

involved.    The  Court  says: 

"This  averment  seems  to  be  a  necessary  one  under 
the  statute,  which  abbreviates  the  common  law  form 
of  indictment  for  perjury  and  sets  forth  the  substance 
of  what  it  shall  contain.  U.  S.  Code  Title  18,  sec- 
tion 558."    (Emphasis  ours.) 

The  foregoing  is  the  entire  content  of  the  opinion  on 
the  point  and  there  is  no  further  discussion  of  it.  The 
case  was  reversed  chiefly  on  points  1,  2  and  3  of  sxllabns, 
which  were:  (1)  that  there  was  a  failure  to  prove  the 
affidavit  was  ever  presented  to  the  X'eLerans  Bureau;  and 


(2)  that  the  alleged  false  statement  was  not  a  statement 
of  material  fact,  (that  the  soldier's  sister  was  claiming 
insurance).  Thus,  the  conviction  was  reversed  for  failure 
of  essential  proof,  under  38  U.  S.  C.  A.  sec.  552,  making 
it  perjury  to  make  a  false  statement  of  material  fact  in 
a  claim  for  compensation  or  insurance,  etc. 

The  decision  is  easily  distinguishable  from  the  instant 
case  in  that  in  the  Hill  case  it  was  necessary  for  the  gov- 
ernment to  prove  that  James  Talty  was  a  Notary  Public, 
whereas  in  the  instant  case  it  merely  had  to  be  established 
that  the  Clerk  of  the  United  States  District  Court  ad- 
ministered the  oath,  which  would  be  supplemented  by  the 
judicial  notice  of  the  Court. 

The  case  of  Sharron  v.  United  States,  11  F.  2d  629  (2 
Cir.  1926),  is  not  on  the  express  point  of  sec.  558  and 
its  requirements,  but  it  does  illustrate  the  consideration 
of  an  appeal  from  a  conviction  for  perjury  in  the  light 
of  R.  S.  sec.  1025,  18  U.  S.  C.  556,  supra,  P.. 

The  statutes  discussed  are  in  pari  materia  with  sec. 
558.    The  Court  says: 

"Hardwick  v.  U.  S.,  257  F.  505,  168  C.  C.  A.  509 
(C.  C.  A.  9)  was  like  Baskin  v.  U.  S.,  in  alleging  only 
that  the  accused  knew  facts  inconsistent  with  his  oath, 
without  alleging  what  was  the  truth.  In  Gregorat  v. 
U.  S.,  249  F.  470  (C.  C.  A.  5),  160  C.  C.  A.  428, 
there  was  no  allegation  of  the  truth  and  the  court 
recognized  that  the  indictment  would  have  been 
bad  at  common  law.  It  appears  to  be  an  authority 
for  the  rule  we  adopt.  In  Atkinson  v.  State, 
133  Ark.  341,  202  S.  W.  709,  a  statute  like  R.  S.  sec- 
tion 5396,  was  held  to  justify  the  allegation  of  falsity, 
without  more.  It  would  be  tempting  to  say  with 
Atkinson  v.  State  that  the  clause  in  R.  S.  section 
5396,  was  a  warrant  for  this  holding;  we  mean  that 
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portion  which  requires  only  a  'proper  averment  to 
falsify  the  matter  wherein  the  perjury  is  assigned'. 
However,  as  this  goes  back  to  the  statute  of  23  Geo. 
II,  c.  11,  we  can  hardly  take  that  course.  Rather 
we  prefer  to  rest  our  decision  upon  R.  S.  section 
1025,  especially  in  view  of  the  present  disposition  of 
all  courts  to  ignore  formal  defects  Zi'hich  have  no 
substantial  relation  to  the  merits  of  the  controversy." 
(Emphasis  ours.) 

It  is  hardly  to  be  supposed  that  the  appellee  here  will 
contend  that  the  defendant  was  or  could  be  prejudiced 
by  the  asserted  defect  of  this  indictment,  which  was  cer- 
tainly "a  matter  of  form  only."  We  say  a  matter  of  form 
advisedly  because,  if  our  reasoning  is  valid,  there  are  two 
forms  in  which  the  authority  of  the  swearing  officer  may 
be  stated:  The  one  by  a  verbatim  statement  that  the  of- 
ficer had  authority  to  administer  the  oath,  and  second, 
by  stating  the  si)ecific  facts  from  which  the  Court  takes 
judicial  notice  that  he  had  such  authority. 

See  41  American  Jurisprudence,  "Perjury,"  sec.  2)7. 

How  could  the  defendant  have  been  prejudiced  in  this 
case  by  the  use  of  the  one  form  rather  than  the  other? 

It  amounts  to  this:  that  the  defendant  was  informed 
by  this  indictment  that  on  October  22,  1945,  she  took  an 
oath  before  the  United  States  District  Court  for  ^^lontana, 
at  Butte,  Montana,  at  a  time  when  said  Court  was  engaged 
in  a  certain  criminal  case,  naming  it  and  naming  the 
crime  for  which  said  cause  was  being  prosecuted,  and  that 
said  oath  was  administered  to  her  as  a  witness  by  the 
Clerk  of  said  Court.  How  could  the  defendant  have  been 
aided  in  her  defense  by  the  indictment  containing  the  fur- 
ther averment  that  the  Clerk  had  authority  to  swear  the 
witness? 
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It  is  of  further  moment  that  the  government  has  been 
unable  to  find  any  decision,  and  apparently  the  District 
Court  had  none  before  it,  any  stronger  than  the  three 
above  discussed;  viz., 

Barnard  v.  United  States,  162  Fed.  618,  623-624; 

Hilliard  v.  United  States,  24  F.  2d.  99 ; 

Pawley  v.  United  States,  47  F.  2d.  1024; 

and  particularly  no  case  has  been  found  in  which  it  has 
been  held,  either  before  or  after  the  enactment  of  the  new 
Rules  of  Criminal  Procedure,  that  an  indictment  was  bad 
which  alleged  the  oath  to  have  been  administered  by  the 
Clerk  of  the  said  Court  in  which  the  indictment  under 
attack  was  filed.    The  record  sets  forth  the  entire  collo- 
quy between  Court  and  counsel,  and  it  appears  to  be  the 
view  of  the  District  Court  that  a  proper  interpretation 
of  section  558  compels  the  pleader  in  an  indictment  to  set 
forth  in  the  exact  language  or  substantial  words  of  that 
section  the  averment,  which  we  deem  conclusionary.    Im- 
pliedly it  seems  to  us  the  Court  ruled  that  the  intent  of 
Congress  in  enacting  section  558  in  the  year  1790  (1  Stat. 
116),  during  the  first  administration  of  George  Washing- 
ton, that  words  and  not  facts  are  essential.   It  seems  to  us 
that  the  Court  impliedly  ruled  that,  by  reason  of  this  par- 
ticular statute,  a  matter  of  judicial  notice  must  be  pleaded, 
and  cannot  be  supplied  upon  the  basis  of   facts  alleged. 
There  is  no  indication  that  the  Court  gave  consideration 
to  the  question  whether  prejudice  would  have  resulted  to 
the  defendant  from  the  omission  of  the  words  under  dis- 
cussion. 

Of  course,  there  was  a  reason  for  inserting  in  sec.  558 
the  requirement  that  the  authority  of  the  person  admin- 
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istering  the  oath  should  be  stated.  Oaths  may  be  admin- 
istered by  many  kinds  of  officers — notaries  public,  state 
magistrates,  administrative  commissioners  of  the  states 
and  of  the  United  States,  from  the  very  lowest  clerical 
person  possessing  a  commission  to  the  Chief  Justice  of  the 
United  States.  It  is,  of  course,  proper  for  a  prosecutor, 
charging  perjury  to  have  been  committed  before  an  in- 
ferior magistrate  or  administrative  functionary,  to  plead 
and  to  prove  that  a  foundation  in  law  existed  for  the 
swearing  of  the  witness  and  taking  of  his  testimony.  Of 
course,  it  is  necessary  that  this  be  done  where  a  possibility 
exists  that  the  officer  was  without  authority  at  the  time 
and  in  the  proceeding,  or  absence  of  proceeding,  involved. 
There  is  no  dispute  as  to  the  siibsta)itial  necessity  for 
showing  official  capacity  and  jurisdiction.  The  distinction 
insisted  upon  here  is  that  in  a  case  like  the  present,  where 
the  officer  administering  the  oath  is  vested  by  the  laws  of 
the  United  States  with  appropriate  power  and  where  it  is 
pleaded  that  such  power  was  put  in  action  in  open  court 
in  the  progress  of  a  trial  within  the  court's  jurisdiction, 
the  manner  of  alleging  the  swearing  officer's  authority 
need  not  be  identical  with  the  manner  of  such  allegation 
in  the  case  of  a  subordinate  commissioner  or  notary  public. 
The  judicial  knowledge  of  the  Court  from  facts  pleaded 
is  what  makes  the  distinction. 

For  the  reasons  above  stated  it  is  submitted  that  even 
prior  to  the  enactment  of  the  new  Rules  of  Criminal  Pro- 
cedure the  indictment  was  sufficient  to  state  a  public  of- 
fense. 
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B.  Rule  7(c)  As  Affecting  Section  558  of 
Title  18,  United  States  Code. 
It  is  the  Government's  position  that  regardless  of 
whether  or  not  heretofore  an  averment  in  the  indictment 
for  perjury  or  authority  to  administer  the  oath  must  be 
made,  since  the  adoption  of  the  Federal  Rules  of  Criminal 
Procedure,  such  allegation  need  not  be  made.  Rule  7(c) 
thereof  relates  to  indictments  in  general.  The  part  of 
Rule  7(c)  pertinent  to  this  appeal  provides: 

The  indictment  or  the  information  shall  be  a  plain, 
concise  and  definite  written  statement  of  the  essential 
facts  constituting  the  offense  charged.  *  *  *  It  need 
not  contain  a  formal  commencement,  a  formal  con- 
clusion or  any  other  matter  not  necessary  to  such 
statement.  *  *  * 

Rule  7(c)  and  its  companion  rules  became  effective  on 
March  21,  1946,  under  Enabling  Acts  of  Congress'  which 
had  authorized  their  promulgation  by  the  Supreme  Court 
of  the  United  States.  Rule  7(c)  itself  was  promulgated 
under  the  1940  Act  (18  U.  S.  C.  687)  and  is  now  the  law 
of  the  land-  because  of  the  provision  of  that  Act  that  "all 
laws  in  conflict  therewith  shall  be  of  no  further  force  or 
effect." 


•  Act  of  Tune  29,  1940,  c.  445,  54  Stat.  688  (18  U.  S.  C.  687)  covering  proceed- 
ings prior  to  and  including  verdict  or  finding  of  gudt  or  mnocence;  Act 
of  February  24,  1933,  c.  119,  47  Stat.  904,  as  amended  (18  U.  S.  C.  688), 
relating  to  appellate  procedure.  For  further  delegated  authority  to  make 
procedural  rules,  see  Act  of  November  21,  1941,  ^  492  55  Stat  779 
(18  U  S.  C.  689),  extending  provisions  of  said  Acts  of  1940  and  19JJ,  as 
amended,  to  criminal  contempts,  and  the  Act  of  May  9,  1942,  c.  295,  56 
Stat.  271  (18  U.  S.  C.  682)  authorizing  appeals  by  the  Government  from 

the  District  Courts.  ,       on    i -ron  /i   c*  <■ 

==By  successive  Acts,  commencing  with  that  of  September  29,  1/69  (1  btat. 
93)  and  to  the  extents  indicated  therein,  Congress  has  delegated  its 
constitutional  authority  (Article  III,  Sees.  1  and  2)  in  respect  of  ad- 
jective law-making,  and  "the  entire  field  of  federal  procedure  is  now 
within  the  regulatory  power  of  the  Supreme  Court."  (Hon.  Alexander 
Holtzoff  Judge  of  the  District  Court  of  the  District  of  Columbia,  (and 
Secretary  of  the  Advisory  Committee  that  aided  in  the  preparation  of 
the  new  Rules),  in  an  article  "Reform  of  Federal  Criminal  Procedure, 
3  F   R    D.  445  and  12  George  Washington  Law  Review  119.) 
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Rule  7(c),  as  the  Advisory  Committee's  note  to  this 
Rule  states,  "introduce  a  simple  from  of  indictment."  Rule 
7(c)  simply  requires  that  an  indictment  "shall  be  a  plain, 
concise  and  definite  "written  statement  of  the  essential  facts 
constituting  the  offense  charged."  Only  tliose  facts  neces- 
sary to  establish  the  offense  need  be  alleged  in  the  indict- 
ment, and  the  elements  of  the  offense  of  perjury  are  to 
be  found  in  Section  231  of  Title  18,  U.  S.  C. 

The  new  Rules,  representing  as  they  do,  a  codification 
of  existing  criminal  procedural  law  in  the  Federal  courts, 
^vith  such  changes  as  were  deemed  necessary  to  clarify 
and  simplify  those  procedures,  must  control  or  supersede 
the  former  practice.  As  was  said  by  Judge  Holtzoff'  in 
the  article  referred  to  in  note  2,  supra;  3  F.  R.  D.  445, 
447 : 

The  principal  significance  of  the  new  federal  crimi- 
nal rules  is  found  in  tlie  attempt  to  reform  procedure 
and  to  make  far-reaching  improvements  as  they  ap- 
pear necessary.  Existing  procedure  has  been  simpli- 
fied and  numerous  out-nioded  technicalities  that  origi- 
nated several  centuries  ago  have  been  eliminated. 
Many  of  these  technicalities  were  the  culmination  of 
humanitarian  efforts  to  ameliorate  the  rigors  of  the 
criminal  law  at  a  time  when  it  was  almost  savage  in 
its  ferocity.  *  *  *  The  simplification  of  procedure 
has  been  accomplished,  however,  without  sacrifice 
of  any  safeguards  that  properly  surround  a  defendant 
in  a  criminal  case.  *  *  * 


See  also:  Vanderbilt,  29  A.  B.  A.  Jour.  376,  377;  Homer  Cummings,  ibid 
654,  655;  Vanderbilt,  The  New  Federal  Criminal  Rules,  51  Yale  L  Jour 
719;  Hall,  Objectives  of  Federal  Criminal  Procedural  Revision,  ibid' 
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As  stated  by  the  Second  Circuit  in  United  States  v. 
Achtner,  144  Fed.  49,  at  51,  the  courts  "are  no  longer 
bound  by  ancient  and  antiquated  rules  of  common-law 
criminal  pleading,  and  can  now  consider  the  adequacy  of 
indictments  on  the  basis  of  practical,  as  opposed  to  techni- 
cal, considerations."  This  Ninth  Circuit  also  adheres  to 
the  modern  view  of  the  sufficiency  of  criminal  pleadings 
"on  the  basis  of  practical  as  opposed  to  technical  considera- 
tions." Hopper  V.  United  States,  142  F.  2d  181,  184, 
supra. 

See  also.  United  States  v.  Martinez,  72)  Fed.  Supp.  403 
(M.  D.  Penna.,  1947)  decided  under  the  new  Rules  of 
Criminal  Procedure,  wherein  the  court  stated  that  they 
"discarded  many  of  the  technical  requirements  that  had 
existed  for  centuries  in  regard  to  the  form  in  which  in- 
dictments should  be  drawn,"  with  particular  reference  to 
the  requirements  of  Rule  7(c). 

And  in  the  House  Report  No.  2492  to  accompany  H. 
R.  4587,  76th  Congress,  3rd  Session,  which  became  the 
Enabling  Act  of  June  29,  1940,  supra,  it  is  said: 

The  committee  is  of  the  opinion  that  the  enactment 
of  this  legislation  will  promote  the  uniformity,  sim- 
plicity, and  flexibility  of  criminal  pleadings,  practice 
and  procedure,  and  eliminate  technicalities  and  delays 
in  criminal  cases. 

A  like  statement  appears  in  Senate  Report  No.  1934  on  the 
same  bill. 

Section  558  of  Title  18,  U.  S.  C.  was  enacted  in  the 
Crimes  Act  of  1790  (I  Stat.  112,  116),  and  was  patterned 
after  an  English  statute,  23  George  II,  c.  11,  whose  pur- 
pose was  to  do  away  with  the  needless  prolixity  and  pre- 
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cision  required  by  the  English  statute  on  perjury,  5  Eliz., 
c.  9.  United  States  v.  Cuddy,  (D.  C.  Cal.  1889)  39  Fed. 
696,  697.  The  American  statute  embodied  this  procedural 
reform  in  our  law.  Nevertheless,  it,  too,  retained  some  of 
the  conmion  law  requirements,  some  of  the  vestiges  of  the 
archaic  forms  of  pleading  indictments.  Section  558  thus 
required  matters  to  be  pleaded  which  were  not  elements 
of  the  offense  of  perjury  as  found  in  Section  231  ;  and  one 
of  these  elements  is  the  subject  of  this  appeal — "averring 
such  court  or  person  to  have  competent  authority  to  ad- 
minister the  (oath)  *  *  *." 

It  is  of  interest  to  note  that  in  both  the  English  and 
American  statutes  the  phrase  "averring  such  court,  or 
person,  or  persons  to  have  a  competent  authority  to  ad- 
minister the  same"  which  follows  the  provision  that  it 
shall  be  sufficient  in  a  prosecution  for  perjury  for  the  in- 
dictment or  information  to  set  forth  "the  substance  of  the 
offense  charged,''  and  by  what  court,  or  before  whom  the 
oath  was  taken,  is  in  parenthesis,  thus  apparently  making 
the  averment  of  authority  to  administer  the  oath  merely 
part  of  the  preceding,  instead  of  a  separate,  jurisdictional 
requirement.* 

In  requiring  additional  elements  to  be  pleaded  in  the  in- 
dictment not  found  in  the  offense  of  perjury  as  defined 
in  Section  231,  Section  558,  conflicts  with  the  provision 
of  Rule  7(c)  that  the  indictment  be  a  plain,  concise  state- 
ment of  the  essential  facts  constituting  the  offense.  Under 
the  provisions  of  the  1940  Enabling  Act  that  all  lavrs  in 
conflict  with  the  Rules  shall  be  of  no  force  or  effect  it  is 


'The  parenthesis  was  eliminated  when  the  original  statute  was  incorporated 
into  the  Revised  Statutes  (R.  S.  Sec.  5396J,  and  now  appears  as  in 
Section  558. 
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the  Government's  contention  that  Section  558  no  longer 
has  any  vahdity,  because  of  its  inconsistency  with  Rule 
7(c).  To  hold  otherwise  would  violate  the  mandate  and 
spirit  of  the  Enabhng  Act.  As  said  by  the  Supreme  Court 
in  Sibach  v.  JVilson  &  Co.,  312  U.  S.  14,  16,  in  passing  on 
certain  of  the  Rules  of  Civil  Procedure,  (promulgated 
under  a  similar  Enabling  Act  of  June  13,  1934,  28  U.  S.  C. 
723b,  c) : 

*  *  *  it  is  to  be  noted  that  the  authorization  of  a 
comprehensive  system  of  court  rules  was  a  departure 
in  policy,  and  that  the  new  policy  envisaged  in  the 
Enabling  Act  of  1934,  was  that  the  whole  field  of 
court  procedure  be  regulated  in  the  interest  of  speedy, 
fair  and  exact  determination  of  the  truth. 

The  scope  of  the  simplification  intended  under  Rule 
7(c)  is  indicated  in  United  States  v.  Starks,  6  F.  R.  D. 
43,  in  which  Judge  Holtzoff  in  denying  a  motion  to  dis- 
miss an  indictment  for  forgery  for  failure  to  set  forth 
the  forged  instrument  in  haec  verba  stated: 

Assuming  that  at  common  law  an  indictment  for 
forgery  had  to  set  out  in  haec  verba  the  document 
charged  to  have  been  forged,  it  is  the  view  of  this 
Court  that  this  requirement  no  longer  prevails  under 
the  new  Federal  Rules  of  Criminal  Procedure.  Rule 
7(c)  provides  that  the  indictment  or  the  information 
shall  be  a  plain,  concise  and  definite  written  statement 
of  the  essential  facts  constituting  the  offense  charged. 
The  rule  also  contains  the  following  provision: 

"It" — meaning  the  indictment — "need  not  contain 
a  formal  commencement,  a  formal  conclusion  or  any 
other  matter  not  necessary  to  such  statement." 

5p         'T  -K  'I' 

It  is  no  longer  necessary  to  comply  with  any  techni- 
cal  requirements   with   which   the   common   law   was 
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replete  in  respect  to  the  contents  of  an  indictment. 
It  must  be  borne  in  mind  that  these  archaic  standards 
of  the  common  law  orig-inated  in  an  era  when  prac- 
tically every  felony  w'as  punishable  by  death  and  the 
courts  devised  them  as  a  means  of  avoiding^  the 
necessity  of  imposing  death  sentences.  These  techni- 
calities have  long  been  outmoded.  They  are  no  longer 
the  law  in  the  Federal  courts.  The  Court  will  deny 
the  motion. 

The  Government  believes  to  be  highly  important  and 
sig-nificant  as  indicating  that  Section  558  is  now  super- 
seded by  Rule  7(c)  the  fact  that  Congress,  which  had  en- 
acted the  Rules  of  Criminal  Procedure,  "'by  subsequent 
action  indicated  their  understanding  that  such  effect  was 
intended.  That  understanding  appears  in  the  proposed 
Revision  of  Title  18  of  the  United  States  Code,  which  has 
twice  passed  the  House  of  Representatives,  first  on  July 
16,  1946,  as  H.  R.  2200,  79th  Cong.,  2d  Sess.,  and  again 
on  May  12,  1947,  as  H.  R.  3190,  80th  Cong.,  1st  Sess.,  and 
omits  Section  558  of  Title  18.  Further,  in  both  the  Report 
from  the  House  Committee  on  Revision  of  Laws  to  ac- 
company H.  R.  2200  (tl.  Rept.  152,  Part  II,  pp.  A 194, 
A225)  and  the  Report  accompanying  H.  R.  3190  (H. 
Rept.  304,  pp.  A214,  A243),  Section  5Sii  is  listed  as  one 
of  the  laws  omitted   from  revised  Title   18  and  included 


Sibbach  v.  AVilson,  supra,  in  deciding  that  the  Rules  of  Civil   Procedure 
were  within  the  powers  delegated  by  Congress,  stated: 

*  *  *  in  accordance  with  the  Act,  the  rules  were  submitted  to  the 
Congress  so  that  the  body  might  examine  them  and  veto  their  going 
into  effect  if  contrary  to  the  policy  of  the  legislature. 

The  value  of  the  reservation  of  the  power  to  examine  proposed 
rules,  laws  and  regulations  before  they  become  effective  is  well 
understood  by  Congress.  It  is  frequently,  as  here,  employed  to 
make  sure  that  the  action  under  the  delegation  squares  with  the 
Congressional  purpose.  *  *  * 
A  similar  opportunity  for  review  by  Congress  was  provided  by  the 
Enablmg  Act  of  1940  in  respect  of  Rule  7(c). 


21 

in  the  schedule  of  repeals  for  the  reason  that  it  is  "Covered 
by  Rule  7  of  the  Federal  Rules  of  Criminal  Procedure." 
Thus  the  Report  of  the  Committee  on  the  Judiciary  on 
page  8,  H.  Rept.  No.  304,  80th  Cong.,  1st  Sess.,  stated: 

Much  work  on  part  II  was  done  in  anticipation  of 
the  adoption  of  the  new  Federal  Rules  of  Criminal 
Procedure,  effective  March  21,  1946. 

These  rules  modify  or  supersede  many  criminal 
procedural  sections.  Consequently  effect  was  given 
to  the  changes  they  make  by  revising  modified  sec- 
tions and  repealing  superseded  provisions. 

And  on  page  9: 

This  method  of  specific  repeal  will  lift  from  the 
courts  the  onerous  task  of  ferreting  out  implied  re- 
peals. 

And  the  further  explanation  is  given  (H.  Rept.  304,  p. 
A233)  that  the  word  "omitted"  in  the  tables  and  texts 
of  omitted  sections  indicates  "that  the  text  of  the  Revised 
Statutes  or  Statutes  at  Large  was  not  incorporated  in 
proposed  Title  18  because  it  was  obsolete,  superseded  by 
later  law,  or  covered  by  the  Federal  Rules  of  Criminal 
Procedure."  Inclusion  of  Section  558  of  Title  18,  U.  S. 
Code  (R.  S.  Sec.  5396),  as  omitted  under  the  above  pro- 
vision, is  found  on  page  A243  of  this  Report. 

Thus  it  is  evident  that  one  House  of  Congress  believed 
Section  558  was  no  longer  of  any  force  or  effect  because 
it  was  inconsistent  with  the  provision  of  Rule  7(c)  pro- 
viding that  an  indictment  need  only  allege  the  essential 
elements  of  an  offense. 

It  would  appear,  therefore,  that  all  that  is  now  required 
under  Rule  7(c)  is  that  the  indictment  contain  a  "plain, 
concise  and  definite  statement"  of  the  essential  facts  con- 
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stituting  the  offense  charged.  And  it  is  the  Government's 
contention  that  the  indictment  here  under  review,  does  in- 
clude all  the  essential  facts  required  to  acquaint  this  de- 
fendant of  the  perjury  charge  brought  against  her  under 
Section  231  of  Title  18,  U.  S.  C.  The  essential  elements  of 
perjury  as  found  in  Section  231  of  Title  18  U.  S.  C.  are 
found  within  the  indictment.  In  view  of  the  specific 
allegation  in  the  indictment  that  the  oath  was  administered 
by  the  Clerk  of  the  District  Court,  it  would  seem  clearly 
superfluous  to  have  included  the  additional  allegation  that 
the  clerk  had  authority  to  administer  the  oath,  as  being 
"other  matter  not  necessary  to  such  statement."  Certainly 
it  cannot  be  said  that  such  an  allegation  is  one  of  the  "es- 
sential facts  constituting  the  offense  charged"  within  the 
meaning  of  Rule  7(c). 

Respectfully  submitted, 

JOHN  B.  TANSIL, 
United  States  Attorney; 

HARLOW  PEASE, 

Assistant  U.  S.  Attorney ; 

EALMETT  C.  ANGLAND, 
Assistant  U.  S.  Attorney. 
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APPENDIX 

Section  231,  Title  18,  U.  S.  Code: 

"Section  231.  (Criminal  Code,  section  125.)  Per- 
jury. Whoever,  having  taken  an  oath  before  a  compe- 
tent tribunal,  officer,  or  person,  in  any  case  in  which  a 
law  of  the  United  States  authorizes  an  oath  to  be  ad- 
ministered, that  he  will  tesitfy,  declare,  depose,  or 
certify  truly,  or  that  any  written  testimony,  declara- 
tion, deposition,  or  certificate  by  him  subscribed,  is 
true,  shall  willfully  and  contrary  to  such  oath  state 
or  subscribe  any  material  matter  which  he  does  not 
believe  to  be  true,  is  guilty  of  perjury,  and  shall  be 
fined  not  more  than  $2,000  and  imprisoned  not  more 
than  five  years." 

Section  556,  Title  18,  U.  S.  Code: 

"Section  556.  Same;  defects  of  form.  No  indict- 
ment found  and  present  by  a  grand  jury  in  any  dis- 
trict or  other  court  of  the  United  States,  shall  be 
deemed  insufficient,  nor  shall  the  trial,  judgment,  or 
other  proceeding  thereon  be  affected  by  reason  of  any 
defect  or  imperfection  in  matter  of  form  only,  which 
shall  not  tend  to  the  prejudice  of  the  defendant.  (R. 
S.  section  1025.)" 

Section  558.  Title  18,  U.  S.  Code: 

Section  558.  Same;  perjury.  In  every  present- 
ment or  indictment  prosecuted  against  any  person 
for  perjury,  it  shall  be  sufficient  to  set  forth  the  sub- 
stance of  the  offense  charged  upon  the  defendant, 
and  by  what  court,  and  before  whom  the  oath  was 
taken,  averring  such  court  or  person  to  have  compe- 
tent authority  to  administer  the  same,  together  with 
the  proper  averment  to  falsify  the  matter  wherein 
the  perjury  is  assigned,  without  setting  forth  the 
bill,  answer,  information,  indictment,  declaration,  or 
any  part  of  any  record  of  proceeding,  either  in  law  or 
equity,  or  any  affidavit,  deposition,  or  certificate,  other 
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than  as  hereinbefore  stated,  and  without  setting  forth 
the  commission  or  authority  of  the  court  or  person 
before  whom  the  perjury  was  committed.  (R.  S. 
section  5396.)" 

Section  687,  Title  18,  U.  S.  Code: 

"Section  687.  PVoceedings  in  criminal  cases  prior 
to  and  including  verdict ;  power  of  Supreme  Court  to 
prescribe  rules. 

The  Supreme  Court  of  the  United  States  shall  have 
the  power  to  prescribe,  from  time  to  time,  rules  of 
pleading,  practice,  and  procedure  with  respect  to  any 
or  all  proceedings  prior  to  and  including  verdict,  or 
finding  of  guilty  or  not  guilty  by  the  court  if  a  jury 
has  been  waived,  or  plea  of  guilty,  in  criminal  cases 
in  district  courts  of  the  United  States,  including  the 
district  courts  of  Alaska,  Hawaii,  Puerto  Rico,  Canal 
Zone,  and  the  Virgin  Islands,  in  the  Supreme  Courts 
of  Hawaii  and  Puerto  Rico,  and  in  proceedings  be- 
fore United  States  commissioners.  Such  rules  shall 
not  take  effect  until  they  shall  have  been  reported 
to  Congress  by  the  Attorney  General  at  the  beginning 
of  a  regular  session  thereof  and  until  after  the  close 
of  such  session,  and  thereafter  all  laws  in  conflict 
therewith  shall  be  of  no  further  force  and  effect." 

Rules  of  Criminal  Procedure,  section  7(c): 

"NATURE  AND  CONTEXTS.  The  indictment 
or  the  information  shall  be  a  jilain,  concise  and  defi- 
nite written  statement  of  the  essential  facts  constitu- 
ting the  offense  charged.  It  shall  be  signed  by  the 
attorney  for  the  government.  It  need  not  contain 
a  formal  commencement,  a  formal  conclusion  or 
any  other  matter  not  necessary  to  such  statement. 
Allegations  made  in  one  count  may  be  incorporated 
by  reference  in  another  count.  It  may  be  alleged  in 
a  single  count  that  the  means  by  which  the  defendant 
committed  the  offense  are  unknown  or  that  he  com- 
mitted it  by  one  or  more  speciiied  means.   The  indict- 
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ment  or  information  shall  state  for  each  count  the 
official  or  customary  citation  of  the  statute,  rule, 
regulation  or  other  provision  of  law  which  the  de- 
fendant is  alleged  therein  to  have  violated.  Error  in 
the  citation  or  its  omission  shall  not  be  ground  for 
dismissal  of  the  indictment  or  information  or  for 
reversal  of  a  conviction  if  the  error  or  omission  did 
not  mislead  the  defendant  to  his  prejudice." 

Section  525,  Title  28,  U.  S.  Code: 

"Section  525.  Commissioners,  clerks  and  deputy 
clerks  may  administer  oaths.  Except  as  provided  in 
section  591  of  this  title  United  States  commissioners 
and  all  clerks  and  all  deputy  clerks  of  United  States 
courts  are  authorized  to  administer  oaths." 
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ARGUMENT 

On  Febn-iary  18.  1947.  appellee.  Minah  Pickford  vas 
charg-ed  by  indictment,  v.ith  having  .cmml'ted  perjury 
on  October  22,  1945.  She  was  a  gray-haired  colored 
woman,  a  seventy-five  doUar-a-month  maid  of  all  work, 
at  14  South  Wyoming  Street,  in  the  heart  of  Butte, 
Montana. 

On  Friday,  preceding  the  Monday  on  which  appellee 
came  to  trial,  District  Judge,  R.  Lewis  Brown,  now  de- 
ceased, and  one  of  the  best  District  Judges  this  District 
has  had  in  the  last  forty  years,  called  Mr.  Pease,  of 
counsel  for  appellant,  and  the  writer,  as  counsel  for  ap- 


pellee,  to  his  office  to  discuss  the  allegations  of  the  indict- 
ment, which  he  had  been  studying,  preparatory  to  trial. 

On  Monday  next,  November  3,  1947,  upon  the  opening 
of  the  trial,  the  motion  to  dismiss  the  indictment,  as  set 
out  on  page  5  of  the  Transcript  of  Record,  was  made. 
Then  ensued  the  colloquy  as  appears  on  page  6  to  and 
including  14  of  the  Transcript  of  Record. 

The  motion  was  good  and  the  action  of  the  Court 
proper.  The  indictment  lacked  a  matter  of  substance 
and  a  necessary  ingredient  of  the  crime  of  perjury.  It 
failed  to  aver  or  allege  that  the  person  administering  the 
oath  had  authority  to  do  so,  as  required  by  Section  558 
of  Title  18,  U.  S.  Codes. 

In  Hill  V.  United  States,  54  Fed.  2nd,  p.  599,  at  page 
602,  the  Court,  after  stating  the  indictment  was  bad,  said : 

"Again,  there  is  no  averment  that  James  Talty  had 
competent  authority  to  administer  the  purported  oath, 
as  appears  in  the  affidavit  supra. 

This  averment  seems  to  be  a  necessary  one  under 
the  statute,  which  abbreviates  the  common  law  form 
of  indictment  for  perjury  and  sets  forth  the  substance 
of  what  it  shall  contain.  U.  S.  Codes,  title  18,  sec. 
558  (18  U.  S.  C.  A.  A.  sec.  558)." 

If  Congress  had  intended  that  the  "averring  such  court 

or  person  to  have  competent  authority  to  administer  the 

same"  merely  applied  to  Notaries,  Commissioners  and  the 

like,  it  would  have  so  stated.    When  it  enacted  such  law, 

section  558,  Title   18,  U.  S.  Codes,  it  had  in  mind  that 

part  of  Article  III,  section  1,  of  our  Constitution  which  is 

as  follows: 

"The  judicial  power  of  the  United  States  shall  be 
vested  in  one  supreme  court,  and  such  inferior  courts 
as  the  Congress  may  from  time  to  time  ordain  and 
establish." 


It  had  in  mind  one  of  those  inferior  courts,  the  district 
courts.  If  then,  under  the  statute,  it  was  necessary  to 
aver  the  authority  of  the  court  to  administer  the  oath, 
why  should  not  such  authority  be  necessary  to  aver  when 
the  clerk  of  such  court  administered  the  oath? 

To  constitute  perjury  or  false  swearing  under  the  laws 
of  the  United  States,  it  must  appear  that  the  officer  ad- 
ministering the  oath  was  authorized  to  do  so  by  the  laws 
of  the  United  States. 

U.  S.  V.  Curtis,  107  U.  S.  671,  2  S.  Ct.  507,  27  L. 
Ed.  534. 

A  crime  must  be  charged  with  precision  and  certainty, 
and  every  ingredient  of  which  it  is  composed  must  be  ■ 
accurately  and  clearly  alleged. 

Anderson  v.  U.  S.  (C.  C.  A.  N.  Y.  1923)  294  F. 

593; 
U.  S.  V.  Geare  (1923)  293  Fed.  997,  54  App.  D. 

C.  30; 
Moens  v.  U.  S.  (App.  D.  C.  1920)  267  F.  317; 
Reeder  v.  U.  S.  (C.  C.  A.  Okl.  1919)  262  F.  36, 
certiorari  denied  ( 1920)  40  S.  Ct.  346,  252  U.  S. 
581,  64  L.  Ed.  726. 

An  indictment  for  perjury  is  governed  by  the  rule  that 
the  facts  material  to  be  charged  must  be  stated  clearly 
and  explicitly. 

Kovoloff  V.  U.  S.  (111.  1912)  202  F.  475,  120  C. 
C.  A.  605,  certiorari  denied  (1912)  33  S.  Ct. 
217,  226  U.  S.  609,  57  L.  Ed.  380. 


An  indictment  for  perjury  that  does  not  set  forth  the 
substance  of  the  offense  does  not  authorize  judgment  on 
a  verdict  of  guilty. 

Markham  v.  U.  S.  (1895)  16  S.  Ct.  288,  160  U. 
S.  319,  40  L.  Ed.  441; 

Bartlett  v.  U.  S.  (Mont.  1901)  106  F.  884,  46 
C.  C.  A.  19. 

Counsel  for  appellant  says  that  the  absence  of  this  aver- 
ment does  not  prejudice  appellee  and  under  section  556, 
Title  18,  U.  S.  Codes  (appellant's  brief,  p.  23)  the  in- 
dictment is  sufficient.  Since  the  missing  averment  is  one 
of  substance,  section  556  does  not  justify  its  omission. 
This  section  is  only  applicable  where  the  only  defect  is 
that  some  element  of  the  offense  is  stated  loosely  and 
without  technical  accuracy. 

Harper  v.  U.  S.  (1909)   170  F.  385,  95  C.  C.  A. 

555; 

Horn  v.  U.  S.  (Mo.  1910)  182  F.  721,  105  C.  C. 
A.  163,  writ  of  certiorari  denied  (1911)  31 
S.  Ct.  470,  219  U.  S.  585,  55  L.  Ed.  347. 

Naturally  the  defendant  or  appellee  is  gravely  injured 
if  denied  the  right  to  rely  upon  the  omission  of  the  aver- 
ment of  authority  either  as  a  matter  of  fact  or  of  law. 
You  might  as  well  say  that  a  defendant  cannot  be  preju- 
diced by  leaving  out  the  name  of  the  court,  the  date  of 
the  alleged  oft'ense,  or  the  statement  of  the  false  oath, 
since  she  was  present  in  the  court,  knew  the  date  when  it 
occurred,  and  knew  the  facts  stated  falsely. 

There  is  no  conflict  between  section  558  and  section 
7(c),  Rules  of  Criminal  Procedure  (appellant's  brief,  p. 
24).    Both  call  for  a  plain,  concise  and  definite  statement 


of  essential  facts.  The  authority  to  administer  the  oath 
can  be  alleged  in  no  plainer,  more  concise  and  definite  man- 
ner, than  as  set  out  in  section  558. 

Many  of  the  cases  cited  by  appellant  are  not  in  point. 
Nor  can  counsel  for  appellant  take  much  satisfaction  from 
Barnard  v.  United  States,  162  Fed.  618  (appellant's  brief, 
p.  5)  since  a  reading  of  that  case,  page  622,  clearly  shows 
that  the  statute  then,  section  5392,  was  not  as  now,  section 
558,  and  the  amendments  made  showing  that  Congress 
required  a  clear,  definite  statement  and  averment  of  the 
authority  of  the  person  to  administer  the  oath. 

We  believe  Judge  Brown's  decision  should  be  affirmed 
and  this  appeal  denied. 

Respectfully  submitted, 

HARRISON  J.  FREEBOURN, 
Attorney  for  Appellee. 
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No.  11,802 

United  States 
Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Gilbert  E.  Thiel, 

Appellant, 

vs. 

Southern  Pacific  Company,  a  corpora- 
tion, 

Appellee. 


APPELLEE'S  BRIEF 


L 

PRELIMINARY  STATEMENT^ 
A.     NATURE  OF  PETITIONER'S  ACTION.2 

Appellant,  a  salesman,"*  his  wife  and  a  male  companion, 
Johnny  Morris,  spent  Sunday,  February  18,  1940,  to  Sun- 
day evening,  February  25,  1940,  in  Reno,  Nevada.  During 
that  week,  but  not  after  noon  of  Saturday,  the  24th,  appel- 
lant drank  and  gambled.  He  was  sober  at  the  time  of  the 


1.  Unidentified  arabic  numerals  in  parenthesis  refer  to  the 
record.  Figures  before  a  colon  indicate  pages.  Figures  after 
colons  indicate  lines. 

2.  The  facts  and  evidence  are  detailed  below. 

3.  The  complaint  alleges  appellant  "was  28  years  of  age  *  *  * 
and  was  employed  as  a  salesman"  (4). 
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accident  of  this  action.  About  8 :40  p.m.,  Sunday,  the  25th, 
his  wife,  Morris  and  he,  boarded  appellee's  Train  No.  9 
at  Reno,  to  go  to  San  Francisco,  California.    They  sat  in 
the  second  day-coach.   The  train  left  Reno  about  8 :50  p.m. 

After  the  train  left  Reno,  while  it  was  in  motion,  appel- 
lant, Morris  and  a  fellow  passenger,  Rippetoe,  left  the 
second  coach  and  went  forward  to  the  smoker,  the  first 
day-coach.  In  the  smoker  appellant  and  Morris  sat  to- 
gether, appellant  next  to  the  window,  Morris  toward  the 
aisle.  Rippetoe  took  the  seat  just  ahead.  About  25  min- 
utes out  of  Reno,  the  conductor  came  through  the  smoker, 
lifting  tickets.  Morris  surrendered  the  tickets  for  his 
party.  The  conductor  had  passed  on,  a  step  or  two,  when 
appellant,  without  warning,  suddenly  opened  the  window 
and  jumped  out,  so  fast  that  it  was  impossible  for  Rippe- 
toe, Morris  and  the  conductor  to  stop  him.*  They  tried. 
Appellant  was  hurt.^ 

Appellant  had  no  connection  with  appellee  except  that 
of  a  passenger.  There  was  no  relationship  of  employer 
and  employee.  His  action  was  one  by  a  passenger  against 
a  carrier  for  damages  for  personal  injuries  claimed  by 
the  passenger  to  have  resulted  from  negligence  of  the  car- 
rier. His  complaint  shows  on  its  face  that  the  immediate 
cause  of  his  injury  was  his  own  voluntary  act." 


4.  The  complaint  alleges  that  "while  said  train  was  in  mo- 
tion" appellant  "suddenly  opened  the  window  of  said  train  and 
leaping  out"  was  injured  (2,  3). 

5.  This  happened  in  Nevada  between  Verdi  and  the  California 
line,  in  the  mountains  of  the  Truckee  River  Canyon   (see  1165). 

6.  The  complaint,  in  an  attempt  to  avoid  this,  alleges  that 
appellant  "was  not  then  in  his  normal  mind  by  reason  of  exces- 
sive and  continued  drinking  of  alcoholic  liquors ' ' ;  that  he  ' '  was 
in  a  highly  depressed  mental  state  over  his  marriage  a  week  be- 
fore ' ' ;  that  ' '  while  out  of  his  normal  mind  and  in  said  highly  de- 
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B.     EARLIER  PROCEEDINGS  IN  THE  CASE. 

This  action  was  commenced  in  the  California  Superior 
Court  for  San  Francisco,  on  December  30,  1940  (Com- 
plaint is  at  (1-4)).  Appellee  removed  the  action  into  the 
United  States  District  Court  for  the  Northern  District 
of  California,  Southern  Division,^  and  answered.  It  set 
up  appropriate  defenses  by  denial  and  affirmative  state- 
ment'' (6-11  and  see  251-253). 

An  unsuccessful  attack  on  the  District  Court's  juris- 
diction (see  note  7)  was  followed  by  an  attack  on  the  jury 
panel  which  was  overruled.^  The  case  then  went  to  trial 
before  Judge  Bowen,  sitting  in  the  Northern  District  of 
California,  in  November  1942  and  resulted  in  a  verdict 

pressed   mental   state"   he   "suddenly"  opened  the  window  and 
"leaping"  out  was  injured  (2,  3). 

There  is  no  further  particularization ;  no  claim  he  was  com- 
pletely out  of  his  mind,  wholly  irresponsible,  incapable  of  appre- 
ciating his  surroundings,  unable  to  comprehend  the  nature  of  his 
own  acts  or  unable  to  care  for  himself. 

7.  Appellant  twice  moved  to  remand  to  the  state  court.  His 
motions  were  denied.  On  appellee's  petition  attempts  to  proceed 
in  the  state  court,  in  defiance  of  the  orders  of  the  District  Court 
denying  his  motions,  were  enjoined.  On  appeal  the  decree  was 
affirmed.  (Thiel  v.  Southern  Pacific  Company,  126  F.2d  710  (C. 
C.A.  9,  1942)  certiorari  denied  316  U.S.  698,  86  L.ed.  1767.) 
This  settled  the  jurisdiction  of  the  court  below. 

The  decision  of  this  Court  was  followed  by  reckless  and  un- 
supported charges  of  unfairness,  bias  or  fraud  against  everyone; 
of  unfairness  of  this  court;  bias  of  the  judge  of  the  District 
Court;  attacks  on  the  Clerk  and  Jury  Commissioner,  the  jury 
panel,  the  jurors  selected  to  try  the  case,  the  judge  who  presided 
at  the  first  trial,  and,  of  course,  appellee,  its  counsel  and  its  wit- 
nesses. See  appellee's  brief  on  the  first  appeal  after  first  trial  of 
the  merits,  pages  5-8  (Thiel  v.  So.  Pac.  Co.,  149  F.2d  783,  CCA. 
9,  No.  10,681)  and  record  on  that  appeal. 

8.  The  answer  (6,  11)  admitted  appellant  "had  l)een"  drink- 
ing (not  that  he  was  drunk),  that  he  "suddenh^  opened  the  win- 
dow" and  leaped  out  and  denied  all  charges  of  negligence.  Other 
defen.ses  set  up  appellant's  own  negligence,  recklessness,  wilful 
and  wanton  conduct,  specifically  setting  up  that  his  injuries  were 
due  to  his  own  "independent,  voluntary  and  wilful  act."  See 
Appellee's  Brief,  p.  4,  on  first  appeal  on  the  merits,  CCA.  9, 
No.  10,681. 
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and  judgment  for  the  defendant  (appellee)."  Motions  for 
judgment  n.o.v.  and  for  a  new  trial  were  denied,®  On 
appeal  to  this  Court  the  judgment  was  affirmed  (No, 
10,681;  149  F.2d  783),  The  Supreme  Court  granted  cer- 
tiorari ''limited  to  the  question  whether  petitioner's^" 
motion  to  strike  the  jury  panel  was  properly  denied" 
(326  U.S.  716,  90  L.ed.  423)  and  on  hearing  of  the  petition 
reversed  the  judgment  (328  U.S.  217,  90  L.ed.  1181)." 
On  the  going-down  of  the  mandate  the  case  was  again 
set  down  for  trial  upon  the  same  pleadings^-  before  the 
court  and  a  jury  from  the  July  1946  Term  panel.  A  motion 
to  strike  the  entire  panel  (30-34)  was  heard  on  August 
19,  1946,  testimony  was  taken,  the  matter  was  argued 
and  submitted  and  the  motion  was  denied^^  (147-237;  39 
Opinion  in  Appendix  C). 


9.  The  details  of  all  this  appear  in  the  record  in  this  court  on 
the  first  appeal  on  the  merits,  No.  10,681  and  see  appellee's  brief 
on  that  appeal,  pages  6-9. 

10.  Plaintiff  in  the  District  Court,  appellant  in  No.  10,681 
and  again  appellant  on  this  appeal. 

11.  The  holding  is  dealt  with  in  Part  II  below. 

12.  An  attempt  was  made  to  amend  the  complaint  but  the 
defendant's  (appellee's)  objection  was  sustained  (239-251;  63). 
No  point  is  made  of  this  ruling. 

On  the  eve  of  the  first  trial,  over  objection,  the  complaint  M'as 
amended  by  adding  a  third  claim  of  negligence  (par.  Vila).  De- 
fendant was  not  required  to  file  a  written  answer  but  by  the 
Court's  order  it  was  deemed  that  the  amendment  was  "denied  and 
answered."  (No.  10,681,  R.  140,  150-158;  13-27.)  To  avoid  any 
question  appellee,  before  the  second  trial,  offered  to  file  a  written 
supplement  to  its  answer  (setting  up,  among  other  things,  the 
statute  of  limitations  which  had  been  set  up  in  its  written  objec- 
tions to  the  amendment).  The  supplement  was  not  filed  on  the 
statement  of  appellant's  counsel  that  "I  don't  think  it  is  neces- 
sary here.  The  record  is  clear",  and  his  acquiescence  in  the  un- 
derstanding "that  that  amendment  is  adequately  answered  both 
negatively  and  affirmatively"  (251-253). 

13.  This  is  all  dealt  with  in  Part  II  below.  The  court's  opin- 
ion IS  reported  in  67  F.Supp.  934,  was  filed  August  28,  1946  and 
is  set  out  at  R.  39  et  seq.,  and  in  Appendix  C  hereto. 
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The  case  went  to  trial  before  a  jury"  on  September  10, 
1946  (272)  and  ended  on  September  24,  1946  with  a  verdict 
for  the  defendant  (appellee)  (1028;  96)  on  which  judg- 
ment was  entered  (97).  Motions  for  judgment  n.o.v.  and 
for  a  new  trial  (99-115)  were  denied  (116).  This  appeal 
followed. 

The  record  on  appeal  was  gotten  up  in  a  very  irregular 
way.  All  matters  do  not  appear  in  proper  chronological 
order.^'  For  this  reason  we  append  an  index,  enlarged 
beyond  that  in  the  record  and  containing  a  chronological 
schedule  of  all  proceedings  (App.  A), 

II. 

APPELLANT'S  POINT  ABOUT  THE  JURY 
IS  NOT  WELL  TAKEN 

On  June  6,  1946,  the  matter  being  regularly  noticed  on 
the  Court's  Calendar,  published  in  The  Recorder^"  (234:10- 
235:15)  the  jury  panel  for  the  July,  1946,  Term  was  pub- 
licly drawn  in  open  court  before  Judges  Goodman  and 
Roche.^''    The    Court   examined   the   Clerk    (154-160)    and 


14.  The  impanelment  is  covered  in  Part  II  below. 

15.  This  is  particularly  true  of  certain  testimony  which  was 
read  from  depositions  or  the  record  of  the  first  trial.  The  record 
showing  that  it  was  read  does  not  appear  in  its  proper  place  and 
the  testimony  read  appears  at  still  a  third  place. 

16.  The  calendars  of  the  court  below  are  regularly  published 
Monday  through  Friday  of  each  week  in  The  Recorder,  a  paper 
of  general  circulation.  On  Judge  Goodman's  Calendar  in  The  Re- 
corder for  Thursday  morning,  June  6,  1946,  there  appeared  for 
4  o'clock  P.M.  "In  re  selection  of  Master  Jury  Trial  List— 1946 — 
July  term  of  Court"  (234:10-22).  The  statement  of  the  attorney 
for  the  plaintiff  that  there  was  nothing  in  The  Recorder  (162:18) 
was  in  error. 

17.  The  proceedings  (154-162)  were  made  part  of  the  hearing 
on  appellant's  motion  to  strike  the  jury  panel. 
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Jury  Commissioner  (160,  161)  on  how  the  names  in  the 
box  had  been  selected,  found  that  the  names  had  been 
selected  properly  and  ordered  that  80  names  be  drawn  for 
persons  to  be  summoned  as  grand  jurors  and  300  names 
for  persons  to  be  summoned  as  trial  jurors  for  the  July, 
1946,  Term.  This  was  done.  (161:19-162:11) 

Appellant,  as  his  case  approached  trial,  noticed  a  motion 
to  strike  the  entire  July,  1946,  Term  panel  (30),  the  motion 
was  heard  August  19,  1946  (147-237),  the  proceedings  of 
June  6,  1946,  were  made  part  of  the  record  (154-162), 
testimony  was  taken  and  the  motion  was  denied.  (This  is 
dealt  with  below  in  Part  II-B.) 

The  case  went  to  trial  September  10,  1946,  and  on  that 
day  a  jury,  selected  from  the  July,  1946,  Term  panel, 
was  empaneled  (272-279).  With  the  constitutional  12,  the 
Court  selected  an  alternate  juror  (360-369). 

A.     APPELLANT  WAIVED  ANY  CLAIM  THAT  THE  JURY  PANEL  WAS 
NOT  PROPERLY  CONSTITUTED. 

On  the  morning  of  the  6th  day  of  trial,  Wednesday, 

September  18, 1946,  in  chambers,  the  Court  advised  counsel 

for  the  parties  that  two  jurors,  Albert  N.  Wilmes  and  Miss 

Zola  Taylor  were  unable  to  appear  because  of  illness.   In 

open  court  counsel  agreed  that  they  were  satisfied  that 

these  jurors  were  ill.    By  stipulation  the  alternate  juror, 

Mrs.  Troupe  (365),  took  Miss  Taylor's  place.    The  Court 

then  stated  that  this  made  11  jurors  in  the  box  and  asked 

if  counsel  were  willing  to  make  a  stipulation.^^    Counsel 

for  appellant  then  stated: 

"Yes,   your  Honor,  plaintiff  is  willing  to  stipulate 


18.     The  stipulation  had  been  agreed  upon  at  the  conference  in 
chambers  (1209:21-25). 
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that  the  trial  may  proceed  with  the  11  jurors  and  the 
verdict  of  the  11  jurors  may  have  the  same  full  force 
and  effect  as  if  returned  by  12  jurors"^". 

He  added  that  the  stipulation  was  entered  into  in  the  light 
of  Rule  48.-"  Counsel  for  appellee  joined  in  the  stipula- 
tion and  counsel  for  both  parties  announced  that  they  were 
ready  to  proceed  (725-728). 

For  the  protection  of  the  individual  litigants  various 
rules  have  been  developed  regulating  the  structure  of 
courts  (juries  included)  and  judicial  proceedings.  Some 
have  been  thought  sufificiently  important  to  be  guaranteed 
by  the  Constitution.  Two  are  the  right  to  trial  by  jury 
and  to  be  represented  by  counsel.  Yet  even  these  rights, 
constitutional  though  they  are,  are  so  far  personal  to  the 
individual  that  he  can  waive  them.  {Adams  v.  U.  S.,  317 
U.S.  269,  275,  87  L.ed.  268,  272  r^  Hawk  v.  Olson,  326  U.S. 


19.  Counsel  stipulated,  of  course,  because  he  was  completely 
satisfied  with  the  jury  he  had  and  thought  it  would  give  him  a 
verdict.  He  thought  that  for  him  it  was  a  fair  jurv  (see  1219:2- 
22).  (Cf.  Carruthers  v.  Reed,  102  F.2d  933,  938,  col.  1  (CCA.  8, 
cert.  den.  307  U.S.  643,  83  L.ed.  1523.)  Having  had  his  chance 
with  it  and  lost  he  is  not  now  entitled  to  say  he  did  not  think  so 
"because  we  were  discussing  the  thing  informally  in  chambers" 
(1219:22). 

20.  "The  parties  may  stipulate  that  the  jury  shall  consist  of 
any  number  less  than  twelve  *  *  *." 

21.  The  court  said:  "This  brings  us  to  the  merits.  They  are 
controlled  in  principle  by  Patton  v.  United  States,  281  U.S.  276, 
74  L.ed.  854,  50  S.Ct.  253,  70  A.L.R.  263  and  Johnson  v.  Zerbst, 
304  U.S.  458,  82  L.ed.  1461,  58  S.Ct.  1019.  The  short  of  the 
matter  is  that  an  accused,  in  the  exercise  of  a  free  and  intelligent 
choice,  and  with  the  considered  approval  of  the  court,  may  waive 
trial  by  jury,  and  so  likewise  may  he  competentlj"  and  intelligently 
waive  his  Constitutional  right  to  assistance  of  counsel.  *  *  *  The 
relation  of  trial  by  jury  to  civil  rights — especially  in  criminal 
cases — is  full}'  revealed  by  the  history  which  gave  rise  to  the  pro- 
visions of  the  Constitiition  which  guarantee  that  right.  Article  3, 
See.  2,  Para.  3 ;  Sixth  Amendment ;  Seventh  Amendment.    That 


271,  279,  90  L.ed.  61,  67;  Wood  v.  Howard,  157  F.2d  807 
(CCA.  7,— cert.  den.  331  U.S.  814,  91  L.ed.  (Adv.  Op.) 
1075);  Peoi)le  v.  Nakis,  184  Cal.  105,  111,  193  P.  92.22 
Cf.  Breese  v.  U.  S.,  226  U.S.  1,  11,  57  L.ed.  97,  102.^3) 

Within  this  rule  claimed  defects  in  the  construction  of 
a  jury  list  or  jury  panel  can  be  waived.  Good  grounds 
of  challenge  to  the  array  (or  for  motion  to  strike  or  to 
quash  the  panel)  can  be  waived  and  are,  in  fact,  waived 
if  the  objection  is  not  made  in  time  or  is  not  made  in 
sufficiently  precise  form.^^  {U.  S.  v.  Gale,  109  U.S.  65,  77, 
27  L.ed.  857,  858;-"  Agnew  v.  U.  S.,  165  U.S.  36,  41  L.ed. 
624  ;2«  Poivers  v.  U.  S.,  223  U.S.  303,  312,  56  L.ed.  448, 
452;"  Hyde  v.  U.  S.,  225  U.S.  347,  373,  56  L.ed.  1114, 
1128 ;-«   TurJier   v.    U.   S.,  66   Fed.    280,   285    (CCA.   5); 

history  is  succinctly  summarized  in  the  Declaration  of  Independ- 
ence in  which  complaint  was  made  that  the  Colonies  were  deprived 
'in  many  cases,  of  the  benefits  of  Trial  by  Jury.'  But  procedural 
devices  rooted  in  experience  were  written  into  the  Bill  of  Rights 
not  as  abstract  rubrics  in  an  elegant  code  but  in  order  to  assure 
fairness  and  justice  before  any  person  could  be  deprived  of  'life, 
liberty  or  property.'  " 

22.  The  sheriff,  the  officer  designated  to  .summon  juries,  was 
disqualified.  The  court,  improperly,  instead  of  designating  the 
coroner  designated  an  elisor  who  summoned  the  jury.  Held,  that 
the  objection  was  waived. 

23.  The  claim  was  that  the  grand  jury  was  not  present  when 
the  foreman  presented  an  indictment. 

24.  The  same  rule  applies  to  grounds  of  challenge  to  individual 
jurors.  KoJd  v.  Lehlbach,  160  U.S.  293,  302,  40  L.ed.  432,  435; 
Strang  v.  U.  S.,  45  F.2d  1006  (CCA.  5,  cert.  den.  283  U.S.  835, 
75  L.ed.  1447)  and  53  F.2d  820  (CCA.  5,  denying  writ  of  error 
coram  nobis). 

25.  Objection  was  made  that  a  statute  excluding  certain  per- 
sons from  the  grand  jury  was  unconstitutional. 

26.  Claimed  that  a  special  venire  was  improperly  returned 
from  part  only  of  the  District.  Waiver  was  one  of  the  grounds 
for  rejecting  the  claim. 

27.  The  claim  was  that  the  grand  jury  was  not  properly  sum- 
moned and  sworn. 

28.  The  claim  was  that  the  jury  commissioners  improperly 
delegated  their  functions  to  a  third  person. 


In  Francis  v.  Southern  Pacific  Company,  ....  U.S ,  92 

L.ed.  (Adv.  Op.)  610,  614,  68  Sup.  Ct.  Rep.  611,  614  the 
Court  said : 

"Petitioners  contend  that  the  jury  panel  from  which 
the  jury  in  this  case  was  selected  was  drawn  contrary 
to  Thiel  V.  Southern  P.  Co.,  328  U.S.  217,  90  L.ed. 
1181,  66  S.  Ct.  984,  166  A.L.R.  1412.  We  do  not  stop 
to  inquire  into  the  merits  of  the  claim.  The  objection 
was  made  for  the  first  time  in  the  motion  for  a  new 
trial.  It  seems  to  have  been  an  afterthought,  as  the 
Thiel  Case  was  decided  a  few  weeks  after  the  verdict 
of  the  jury  in  the  present  case.  If  not  an  afterthought, 
it  is  an  effort  to  retrieve  a  position  that  was  forsaken 
when  it  was  decided  to  take  a  gamble  on  the  existing 
jury  panel.  In  either  case  the  objection  comes  too  late. 
Cf.  Queenan  v.  Oklahoma,  190  U.S.  548,  552,  47  L.ed. 
1175,  1178,  23  S.  Ct.  762." 

In  the  Queenau  Cose,  the  claim  was  of  disqualification 
of  an  individual  juror  for  conviction  of  a  felony.  Proper 
objection  was  not  made  at  the  time  of  discovery  of  the 
fact.  Held,  that  the  defendant  "could  not  speculate  on  the 
chances  of  getting  a  verdict  and  then  set  up  that  he  had 
not  waived  his  rights." 


271,  279,  90  L.ed.  61,  67;  Wood  v.  Howard,  157  F.2d  807 
(CCA.  7,— cert.  den.  331  U.S.  814,  91  L.ed.  (Adv.  Op.) 
1075);  People  v.  Nakis,  184  Cal.  105,  111,  193  P.  92.^2 
Cf.  Breese  v.  U.  S.,  226  U.S.  1,  11,  57  L.ed.  97,  102.^3) 

Within  this  rule  claimed  defects  in  the  construction  of 
a  jury  list  or  jury  panel  can  be  waived.  Good  grounds 
of  challenge  to  the  array  (or  for  motion  to  strike  or  to 
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Haussener  v.  U.  S.,  4  F:2d  884,  887  (CCA.  8) ;-"  McNichol 
V.  U.  S.,  9  F.2d  623  (CCA.  G)  ;•"'  U.  S.  v.  Meyer,  113  F.2<1 
387,  396  (CCA.  7,— cert.  den.  311  U.S.  706,  85  L.ed.  459) 
and  cases  cited;  Johnson  v.  Williams,  244  Ala.  395,  13  So. 
2d  687;  Peoi)le  v.  McCrea,  303  Mich.  213,  6  N.W.2d  489, 
514;  Johnson  v.  State,  143  Tex.  Cr.  54,  156  S.W.2d  986; 
Gay  V.  City  of  Eugene,  53  Or.  289,  100  Pac.  306.) 

Tlic  iiilc  ol"  waiver  has  been  applied  to  a  clainied  im- 
proper inclusion  of  women  on  a  jury  panel  {Zito  v.  U.  S., 
64  F.2d  772  (CCA.  7)),=''  to  claimed  improper  exclusion 
of  women  (Wuichet  v.  U.  S.,  8  F.2d  561,  562  (CCA.  6,— 
cert.  den.  270  U.S.  561,  70  L.ed.  781)  and  see  Ballard  v. 
U.  S.,  329  U.S.  187,  91  L.ed.  (Adv.  Op.)  195,  196=*-)  and 
to  claimed  improper  exclusion  of  a  class  because  of  race 
or  color  (Bush  v.  Kentucky,  107  U.S.  110,  27  L.ed.  354 ;^^ 
Williams  v.  Mississippi,  170  U.S.  213,  223,  42  L.ed.  1012, 
1016  ;3^  Franklin  v.  South  Carolina,  218  U.S.  161,  167,  54 


29.  The  challenge  was  insufficient  in  form. 

30.  It  was  claimed  the  jurors  were  "repeaters"  and  did  not 
come  from  the  body  of  the  district.  Beyond  this  counsel  declined 
to  state  in  what  respect  the  jurors  were  not  properly  selected. 
Held,  that  any  point  was  waived  because  of  insufficiency  of  state- 
ment of  the  grounds  of  challenge. 

31.  The  claim  was  based  on  the  circumstance  that  less  than 
30  days  after  sentence  the  Illinois  statute  providing  for  the  in- 
clusion of  women  was  declared  unconstitutional. 

32.  This  case  held  that  tlie  point  had  not  been  Avaived  but  the 
court's  discussion  makes  it  clear  that  the  objection  tliat  women 
were  improperly  excluded  could  be  waived  and  would  be  waived 
by  failure  appropriately  to  make  the  point. 

33.  Held,  that  the  motion  to  set  aside  the  petit  jury  panel  was 
properly  overruled  "for  the  reason,  among  others,  that  the 
grounds  upon  which  it  was  rested  do  not  clearly  and  distinctly 
show  that  the  officers  who  selected  and  summoned  the  petit  jurors 
excluded  from  the  panel  qualified  citizens  of  African  decent  be- 
cause of  their  race  or  color." 

34.  The  Court  took  occasion  to  notice  "that  there  is  nothing 
direct  and  definite  in  this  allegation  either  as  to  means  or  time 
as  affecting  the  proceedings  against  the  accused." 
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L.ed.  980,  984  ;33  jj  ^  ^  Brady,  47  F.Supp.  362,^6  aff'd 
133  F.2d  476^^  (CCA.  4— cert.  den.  319  U.S.  746,  87  L.ed. 
1702  reh.  den.  319  U.S.  784,  87  L.ed.  1727) ;  Carruthers  v. 
Reed,  102  F.2d  933,  937  (CCA.  8,— c.d.  307  U.S.  643,  83  L. 
ed.  1523)  f^  State  v.  Wilson,  204  La.  24,  14  So.2d  873,  app. 
dis.  320  U.S.  714,  88  L.ed.  419;  Hicks  v.  State,  143  Ark.  158, 
220  S.W.  308  c.d.  254  U.S.  630,  65  L.ed.  447;  Washington 
V.  State,  95  Fla.  289,  116  So.  470  c.d.  278  U.S.  599,  72 
L.ed.  528.3»  Cf.  Virginia  v.  Rives,  100  U.S.  313,  25  L.ed. 
667). 


35.  "There  was  no  allegation  in  the  motion  to  quash  upon  this 
ground,  or  offer  of  proof  to  show  that  persons  of  the  African 
race  were  excluded  because  of  their  race  or  color  *  *  *."  The 
court  notices  that  it  was  "essential  to  aver"  as  well  as  prove  the 
fact  relied  upon. 

36.  At  page  367  the  court  notices  the  failure  properly  to  pre- 
sent the  point. 

37.  At  page  480  and  following  the  court  speaks  of  the  failure 
properly  to  present  the  point  as  a  "waiver."  It  said  that  "the 
failure  of  experienced  counsel,  for  reasons  of  their  own,  to  offer 
the  necessary  proof  to  support  the  charge  was  as  deliberate  and 
effective  a  waiver  as  if  the  point  had  not  been  made  at  all.  That 
a  defendant,  especially  when  represented  by  counsel,  may  make 
a  competent  and  intelligent  waiver  of  a  constitutional  right  bind- 
ing upon  him  Ls  well  established  by  repeated  decisions."  The 
point  ' '  of  racial  discrimination  was  raised  so  inadequately  *  *  * 
that  in  effect  it  was  not  raised  at  all  and  was  therefore  waived." 

38.  After  the  trial  it  was  claimed  that  negroes  were  sj'stem- 
atically  excluded  from  grand  and  petit  juries.  But  the  point  was 
not  raised  because  counsel  feared  to  prejudice  his  case  and  be- 
cause he  thought  he  had  a  good  jury.  "Where  parties,  even  in  a 
criminal  case,  knowingly  and  deliberately  adopt  a  course  of  pro- 
cedure which  at  the  time  appears  to  be  to  their  best  interest,  they 
can  not  be  permitted  at  a  later  time,  after  a  decision  has  been 
rendered  adverse  to  them,  to  obtain  a  retrial  according  to  pro- 
cedure which  they  voluntarily  discarded  and  waived." 

39.  These  three  state  cases  were  cases  of  claimed  racial  dis- 
crimination. Since  a  constitutional  right  was  involved  the  procedure 
as  well  as  the  substance  presented  a  federal  question  and  whether 
the  question  was  properly  raised  was  a  federal  question.  It  was 
so  held  in  Carter  v.  Texas,  177  U.S.  442,  447,  44  L.ed.  839,  841. 
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Where  objection  has  been  made  to  the  jury  and,  there- 
after, there  is  an  agreement  to  proceed  with  the  jury- 
in  the  box,  that  stipulation  effectively  waives  any  objec- 
tion to  the  jury.  In  Bank  of  Grottoes  v.  Brown,  8  F.2d 
382  (CCA.  4)  it  was  claimed  that  the  Court  improperly 
excluded  from  the  jury  all  persons  who  were  directors 
or  stockholders  in  any  bank  or  renters  of  safe  deposit 
boxes.  The  Court  held  it  was  unnecessary  to  consider 
the  point.  After  the  jury  retired  it  twice  reported  in- 
ability to  agree.  ''Apparently,  at  that  time,  neither  party 
wanted  to  be  put  to  the  expense  and  delay  of  a  new  trial 
and  they  mutually  stipulated  to  accept  a  majority  verdict. 
The  Bank  then  knew  who  were  on  the  jury  and  the  agree- 
ment made  was  clearly  a  waiver  of  any  objection  to  the 
way  in  which  they  were  originally  selected."  In  Hoagland 
V.  Chestnut  Farms  Dairy,  72  F.2d  729  (CA.  for  B.C.) 
a  juror  became  sick.  This  left  10  men  and  an  unmarried 
woman.  On  the  suggestion  that  the  testimony  would  be 
such  as  to  cause  her  embarrassment  the  Court  announced 
it  would  withdraw  her  and  did  so  over  the  objection  of 
plaintiff's  counsel  stating  it  would  either  discharge  the 
remaining  10  jurors  or  proceed  with  the  10.  Counsel  for 
the  parties  then  agreed  to  proceed  with  the  10.  The  Court 
said:  "It  is,  of  course,  very  clear  that  the  appellant  hav- 
ing consented  to  proceed  with  the  remaining  10  male 
jurors  cannot  now  complain."^" 

A  party  can  not  do  what  is  attempted  here.  He  can  not 


40.  Compare  tlic  related  question  of  consent  to  trial  of  a  law 
issue  on  the  equity  side  (Williamsoti  v.  Chic,  etc.  Corporation,  59 
F.2d  918,  921  (C.C.A.  8)  ;  Pcnle\i  Bros.  Co.  v.  Hall.  84  F.2d  371, 
373  (C.C.A.  1);  U.  S.  V.  Havner.  101  F.2d  161,  165  (C.C.A.  8)) 
and  consent  to  try  an  equitable  is.sue  on  tlie  law  side  {Mobile  Ship 
Building  Co.  v.  Federal  Etc.  Co.,  280  Fed.  292  (C.C.A.  7,  cert, 
den.  260  U.S.  726,  67  L.ed.  483). 
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agree  to  go  forward  witli  a  jury  in  the  box  whose  com- 
position is  known,  take  a  chance  that  he  will  receive  a 
favorable  verdict  and  then  raise  the  point  that  he  was 
prejudiced  by  the  composition  of  the  jury  if  the  result 
is  against  him.  In  the  Carruthers  Case  the  Court  pointed 
this  out  in  language  quoted  in  note  38.  Compare  Adams 
V.  U.  S.,  supra: 

"Simply  because  a  result  that  was  insistently  in- 
vited, namely,  a  verdict  by  a  Court  without  a  jury, 
disappointed  the  hopes  of  the  accused  ought  not  to  be 
suflScient  for  rejecting  it." 

In  Strang  v.  U.  S.,  supra,  45  F.2d  at  1007  the  Court 
said: 

' '  Upon  the  showing  made  after  verdict,  the  conclusion 
is  inescapable  that  appellant  was  speculating  on  his 
chances  of  being  acquitted,  intending  to  rely  on  the 
disqualification  of  the  juror  only  in  the  event  he  was 
convicted.  He  could  not  do  this,  but  must  be  held 
to  have  waived  the  ground  of  challenge  for  cause 
based  on  the  disqualification  of  the  juror." 

Compare,  also,  Riley  v.  Davis,  57  Cal.  App.  477,  484, 
207  P.  699  (hr.  den.)*^  and  Fay  v.  New  York,  332  U.S. 
1517,  91  L.ed.  (Adv.  Op.)  1517,  1528  hot.  col.  2.^^ 


41.  "Moreover,  it  is  equally  plain  that  if  any  disqualification 
existed  it  was  waived  by  the  failure  of  appellant  to  make  timely 
objection.  *  *  *  He  chose,  however,  to  take  his  chances  upon  re- 
ceiving a  favorable  verdict;  and  in  such  cases  the  just  and  well- 
established  rule  is,  that,  after  the  ease  goes  against  him,  he  can- 
not object  to  the  validity  of  the  verdict  because  of  circumstances 
within  his  knowledge  which  he  lias  declined  to  seasonably  urge. 
*  *  *  The  authorities,  indeed,  seem  to  be  uniform  that  a  known 
caase  of  challenge  is  waived  by  holding  it  until  after  verdict, 
'since  such  practice  i.s  incompatible  with  good  faith  and  fair  deal- 
ing which  should  characterize  the  administration  of  justice.'  " 

42.  "It  is  not  easy,  and  it  should  not  be  easy,  for  defendants 
to  have  proceedings  set  aside  and  held  for  naught,  on  constitu- 
tional grounds  when  they  have  accepted  as  satisfactory  all  of  the 
individual  jurors  who  sat  in  their  case  *  *  *." 


13 
B.     THERE  WAS  NO  MERIT  IN  THE  MOTION. 

The  applicable  statutes  are  set  out  in  Appendix  B.  The 
grounds  of  the  motion  to  strike  the  entire  jury  panel  (30- 
34)  which  are  still  urged  (App't's  Br.  5,  31-42)"  are: 

1.  The  "vast  majority"  of  those  selected  "are  busi- 
nessmen, business  executives,  wealthy  persons,  and  those 
in  the  higher  income  brackets,"  that  these  "constitute  an 
excessive  percentage  of  all  those  eligible  as  jurors"  and 
the  percentage  "is  grossly  disproportionate,"  a  "small 
minority"  are  "working  men  and  those  of  average  in- 
come or  less,"  they  constitute  any  "insufficient  percent- 
age *  *  *  and  said  percentage  is  grossly  disproportion- 
ate" and  this  selection  has  been  made  purposely  (Grounds 
1  and  2). 

2.  "A  larger  proportion  of  men  jurors  has  been  pur- 
posely selected  for  said  panel,  thus  discriminating  against 
women"  (Ground  3). 

3.  There  was  no  Court  order  directing  the  parts  of  the 
district  from  which  jurors  should  be  returned  and  selec- 


43.  Other  grounds  stated  in  the  motion  have  not  been  argued 
and  are  abandoned.  Ground  5  was  that  the  Court  had  made  no 
order  to  bring  about  compliance  with  the  mandate  of  the  Supreme 
Court  and  the  matter  of  selection  has  been  left  to  the  discretion 
of  the  Jury  Commissioner  and  the  Clerk.  The  Statute  commits 
this  matter  to  tlieir  discretion.    We  deal  with  this  matter  below. 

Ground  6  says  that  no  substantial  change  has  been  made  in  the 
method  of  selection  since  tlie  decision  of  the  Supreme  Court.  The 
claim  is  unsubstantiated. 

Ground  7  was  that  a  large  majoritj^  of  those  selected  was  con- 
nected with  large  biisiness  concerns  having  business  with  the  de- 
fendant or  social  connections  with  oflficials  of  the  defendant.  This 
ground  Avas  not  made  out. 

(h-ound  8  was  that  the  Clerk  and  Jury  Commissioner  purposely 
endeavored  to  obtain  jurors  of  superior  intelligence  basing  selec- 
tion solely  on  wealth  and  high  income.  This  ground  was  not  made 
out. 
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tion  was  not  made  on  any  basis  of  fair  geographic  dis- 
tribution (Ground  4). 

4.  "No  system  of  lot  or  chance  was  used  in  selecting 
jurors  for  said  panel  but  each  and  every  juror  was  per- 
sonally selected  by  said  jury  commissioner  or  said  clerk" 
(Ground  9). 

The  grounds  were  not  that  any  class  had  been  excluded 
but  rather  that  it  had  not  been  included  in  proper  pro- 
portions. Appellant's  argument  follows  the  same  lines. 
It  does  not  clami  that  any  class  was  excluded  but  rather 
that  the  proportions  of  the  classes  (as  Appellant  elects  to 
classify)  do  not  correspond  with  the  proportions  for 
the  same  classes  in  this  area  as  reflected  by  the  United 
States  census.  In  short,  the  grounds  of  motion  and  the 
argument  are  that  a  jury  panel  must  be  made  of  the 
various  "classes"  of  eligible  jurors  in  the  same  propor- 
tion that  the  classes  are  found  in  the  community.  The 
argument  is  that  there  should  be  proportional  representa- 
tion. 

Attention  first  must  be  given  to  the  decision  on  appeal 
from  the  first  judgment  (Thiel  v.  Southern  Pacific  Com- 
pany, 328  U.S.  217,  L.ed.  1181).  The  various  claims  now 
made  (perhaps  somewhat  differently  expressed,  but  in 
substance   the   same)    were  lief  ore   the   Supreme   Court.^* 


44.  The  questions  were  presented  by  notice  of  motion  filed 
November  5,  1942  (R.  No.  10,681,  p.  9-11).  The  grounds  (R.  No. 
10,681,  pp.  10,  11),  rearranged,  were: 

1.  The  judges  of  the  District  Court  failed  to  prescribe  any 
rules  of  qualification  or  otherwise  for  selection  of  jurors. 

2.  The  judges  of  the  District  Court  failed  to  provide  necessary 
facilities  or  funds  for  proper  investigation  of  prospective  jurors. 

3.  The  selection  of  jurors  "is  arbitrary  because  no  examination 
whatever  is  made  of  said  jurors  before  they  are  put  on  said  panel 
to  ascertain  their  qnalifieations  or  particularly  their  unfitness"  by 
reason  of  connections  Avith  or  prejudice  in  favor  of  "gigantic  cor- 
porations" like  respondent. 
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It  particularly  noticed  the  ground  of  want  of  proportional 
representation.^"'  It  did  not  sustain  them  but  placed  its 
decision,  as  Appellant's  brief  correctly  states  at  p.  35, 
on  "the  sole  ground"  that  there  had  been  "exclusion  of 
daily  wage  earners  from  the  panel."*" 

The  controlling  considerations  applied  by  the  Court 
(said  in  Ballard  v.  U.  8.,  329  U.S.  187,  91  L.ed.   (Adv. 

4.  No  effort  is  made  to  apportion  jurors  "by  districts." 

5.  By  the  acts  of  the  clerk  and  jury  commissioner  "which  may 
even  appear  fair  on  their  face,"  defendant  has  prevailed  in  every 
personal  injury  action  for  the  past  nine  years,  and  by  reason  of 
that  fact  it  will  be  impossible  for  plaintiff  to  prevail  and  he  will 
be  denied  trial  by  an  impartial  jury. 

6.  There  has  been  class  discrimination  in  "selecting"  jurymen 
"on  said  panel"  in  this: 

(a)  A  larger  proportion  of  men  is  selected,  thvLs  discriminat- 
ing against  women. 

(b)  There  is  no  effort  to  proportionately  or  fairly  represent 
citizens  of  all  races,  thus  systematically  excluding  Negroes  and 
Chinese. 

(c)  Mostly  business  executives  or  those  having  the  employer's 
viewpoint  are  selected,  discriminating  against  other  occupations 
and  classes,  particularly  employees  and  poor  people ;  plaintiff  was 
regularly  employed  as  a  wage  earner,  and  by  consequence  he  is 
denied  equal  protection  of  the  laws. 

Plaintiff's  own  statement  of  the  grounds  appears  at  page  40  of 
the  printed  Petition  for  Certiorari  and  Brief  in  Support  Thereof. 
The  petition  made  and  argued  the  points  that  (1)  mostly  business 
executives  were  selected  and  people  of  the  working  class  were  dis- 
criminated against  (pp.  4-6,  16,  20,  39,  40),  (2)  more  men  than 
women  were  selected  (pp.  4-6,  16,  20,  21,  40),  (3)  28  U.S.C.  §413 
was  not  complied  M'ith  and  the  names  w^re  not  properly  appor- 
tioned in  the  district  (pp.  5,  16,  40,  45),  and  (4)  the  Clerk  and 
Jury  Commissioner  personally  picked  the  names— they  did  not 
result  from  any  system  of  selection  by  chance   (pp.  2,  39,  40). 

45.  At  328  U.S.  219  and  90  L.ed.  1184  the  court  quoted  the 
stated  ground  that  "mostly  business  executives  or  those  having 
the  employer's  view-point  are  purposely  selected  on  said  panel, 
thus  giving  a  majority  representation  to  one  class  or  occupation 
and  discriminating  against  other  occupations  and  classes"  etc. 

46.  Compare  the  dissenting  opinion  of  Mr.  Justice  Frank- 
furter. In  Ballard  v.  United  States,  329  U.S.  187,  91  L.ed.  (Adv. 
Op.)  195,  the  court  stated  as  the  controlling  fact  in  the  ThicI  Case 
that  "all  persons  who  worked  for  a  daily  wage  had  been  de- 
liberately and  intentionally  excluded  from  the  jury  lists." 
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Op.)  195,  197  to  be  the  gist  of  the  ruling  and  this  language 

was  quoted)  were  stated  as  follows: 

"The  American  tradition  of  trial  by  jury,  considered 
in  connection  with  either  criminal  or  civil  proceed- 
ings, necessarily  contemplates  an  impartial  jury 
drawn  from  a  cross-section  of  the  community.*  *  * 
This  does  not  mean,  of  course,  that  every  jury  must 
contain  representatives  of  all  the  economic,  social, 
religious,  racial,  political  and  geographical  groups  of 
the  community;  frequently  such  complete  representa- 
tion would  be  impossible.  But  it  does  mean  that 
prospective  jurors  shall  be  selected  by  court  officials 
without  systematic  and  intentional  exclusion  of  any 
of  these  groups.  Recognition  must  be  given  to  the 
fact  that  those  eligible  for  jury  service  are  to  be 
found  in  every  stratum  of  society.  Jury  competence 
is  an  individual  rather  than  a  group  or  class  matter. 
That  fact  lies  at  the  very  heart  of  the  jury  system. 
To  disregard  it  is  to  open  the  door  to  class  distinc- 
tions and  discriminations  which  are  abhorrent  to  the 
democratic  ideals  of  trial  by  jury." 

The   Court   states   the   facts   to  which  these  considera- 
tions were  applied  and  its  holding  as  follows : 

**Both  the  Clerk  of  the  court  and  the  jury  commis- 
sioner testified  that  they  deliberately  and  intention- 
ally excluded  from  the  jury  lists  all  persons  who 
worked  for  a  daily  wage.  *  *  *  Thus  the  admitted  dis- 
crimination was  limited  to  those  who  worked  for  a 
daily  wage,  many  of  whom  might  suffer  financial 
loss  by  serving  on  juries  at  the  rate  of  $4  a  day  and 
would  be  excused  for  that  reason.  The  exclusion  of 
all  those  who  earned  a  daily  wage  cannot  be  justified 
by  Federal  or  state  law." 
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The  Court  ignored  the  claims  that  the  jury  list  was  im- 
proper because  "mostly  business  executives"  etc.  were 
selected  and  that  there  was  not  a  sufficient  portion  of 
women, — it  ignored  the  claim  that  there  should  be  pro- 
portionate representation, — it  ignored  the  claim  that  28 
U.S.C.  §413  had  been  disregarded  and  that  the  names  were 
not  properly  apportioned  in  the  District,  and  it  ignored 
the  claim  that  the  names  were  personally  selected  by  the 
Clerk  and  jury  commissioner  (hand-picked)  and  were  not 
selected  by  some  scheme  of  chance.  To  the  contrary  on 
this  last  it  expressly  reaffirmed  the  rule  that  this  was  a 
matter  for  the  discretion  of  those  designated  by  statute  as 
responsible  for  the  list  and  said : 

"The  choice  of  the  means  by  which  unlawful  dis- 
tinction and  discriminations  are  to  be  avoided  rests 
largely  in  the  sound  discretion  of  the  trial  courts 
and  their  officers." 

It  is  apparent  from  the  decision  in  the  Thiel  Case  and 
from  the  later  decisions  of  Ballard  v.  U.  8.,  supra  and 
Fay  V.  New  York,  332  U.S.  261,  91  L.ed.  (Adv.  Op.)  1517 
that  the  court  was  not  disturbing  established  and  well- 
understood  rules  governing  the  preparation  of  jury  panels 
and  the  determination  of  challenges  to  the  array. 
The  established  rules  can  be  shortly  stated : 
The  7th  Amendment  guarantees  to  litigants  in  Federal 
courts  "the  basic  institution  of  jury  trials  in  only  its 
most  fundamental  elements"  {Galloiray  v.  United  States, 
319  U.S.  372,  390,  87  L.ed.  1458,  1471,  reh.  den.  320  U.S. 
214,  87  L.ed.  1851;  United  States  v.  Wood,  299  U.S.  123, 
81  L.ed.  78,  reh.  den.  299  U.S.  624,  81  L.ed.  459),  as  those 
elements    were    developed    at    the    connnon   law    {Capital 
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Traction  Co.  v.  Hof,  174  U.S.  1,  43  L.ed.  873;  Thompson 
V.  Utah,  170  U.S.  343,  42  L.ed.  1061),  with  liberty  to  ad- 
just details  to  make  them  congenial  to  the  environment 
{Galloway  and  Wood  Cases;  State  v.  Mercier,  98  Vt.  368, 
127  A.  715).  The  procedure  developed  was  "not  to  enable 
the"  party  "to  select  jurors,  but  to  secure  an  impartial 
jury."  The  Constitutional  right  was  maintained,  and  a 
party  had  no  cause  of  complaint,  if  his  case  was  tried 
by  a  fair  and  impartial  jury.  {Brown  v.  New  Jersey,  175 
U.S.  172,  175,  44  L.ed.  119,  121 ;  Howard  v.  Kentucky,  200 
U.S.  164,  50  L.ed.  421 ;  Ex  parte  Spies,  123  U.S.  131,  168, 
31  L.ed.  80,  87;  Virginia  v.  Rives,  100  U.S.  313,  25  L.ed. 
667;  Fay  v.  New  York,  332  U.S.  261,  91  L.ed.  (Adv.  Op.) 
1517,  1532;  People  v.  Parman,  14  C.2d  17,  92  P.2d  387.) 
He  had  such  a  jury  if  it  was  drawn  from  a  list  so  selected 
that  the  list  could  be  said  to  be  fairly  representative  of 
the  community^^  {Glasser  v.  United  States,  315  U.S.  60, 
86  L.ed.,  680  reh.  den.  315  U.S.  827,  86  L.ed.  1222  (1942) ; 
Smith  V.  Texas,  311  U.S.  128,  85  L.ed.  84  (1940)).  It  was 
representative  of  the  community,^^  even  if  some  classes 


47.  Against  bias  or  other  disqualification  of  a  particular  jury- 
man he  was  protected  by  challenge  to  the  polls.  Aldridge  v.  United 
States,  283  U.S.  308,  75  L.ed.  1054  (class  prejudice  is  a  proper 
matter  for  inquiry  on  the  voir  dire  examination)  ;  United  States 
V.  Wood,  299  U.S.  123,  81  L.ed.  78,  reh.  den.  299  U.S.  624,  81 
L.ed.  459;  State  v.  Brooks,  57  Mont.  480,  188  P.  942  (prejudice 
against  I.W.W.).  See  also,  Reynolds  v.  U.  S.,  98  U.S.  145,  25 
L.ed.  244;  State  v.  Lloyd,  138  Wash.  8,  244  P.  130;  Vega  v. 
Evans,  128  Ohio  St.  535,  191  N.E.  757;  Sherman  v.  Ryan  &  Sons, 
126  Conn.  574,  13  A.2d  134;  State  v.  Lauth,  46  Or.  342,  80  P. 
660 ;  state  v.  Mercier,  supra. 

48.  And  "community"  must  be  understood  to  mean  only  those 
"citizens"  of  proper  age  who'  have  their  "natural  faculties"  and 
"ordinary  intelligence,"  are  "not  decrepit,"  are  "of  fair  char- 
acter and  approved  integrity,  and  of  sound  judgment, ' '  and  have 
not  been  "convicted  of  malfeasance  in  office  or  any  felony  or 
other  high  crime."  (Cal.  C.C.P.  §§198,  199,  205,  App.  B,  pp.  14  et 
seq.) 
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were  excluded,  provided  *'the  exclusion  was  not  the  result 
of  race  or  class  prejudice,"  the  persons  excluded  were  not 
such  as  "to  make  them  act  otherwise  than  those  who 
were  drawn  would  act"  and  "a  sufficient  number  of  un- 
exceptional persons  were  present."  {Rawlins  v.  Georgia, 
201  U.S.  638,  640,  50  L.ed.  899,  900  (1906);  People  v. 
Prior,  294  N.Y.  405,  63  N.E.  2d  8,  11  (1945).^«) 

Our  peculiarly  American  development  (see  note  49) 
came  in  criminal  cases  under  the  14th  Amendment  and 
the  Acts  of  1875'''"  (8  U.S.C.  Sec.  44)  and  1879  (Jud.  Cod. 
Sec.   276,   28   U.S.C.   Sec.   412).   The  result  of  the   early 


49.  Compare  People  v.  Arceo,  32  Cal.  40,  45,  quoting  Mr. 
Justice  Storey's  opinion  in  United  States  v.  Cornell,  9  Mason  91,' 
Fed.  Cas.  No.  14,868;  Shettel  v.  United  States,  113  F.2d  34  (C.A. 
for  Dist.  Col.,  quoting  the  Cornell  Case  in  note  11. 

This  goes  beyond  the  common  law.  At  common  law,  the  array 
was  not  subject  to  challenge  so  long  as  the  officer  who  prepared 
it  (at  common  law  the  sheriff)  stood  indifferently  as  to  the  parties 
and  issues.  See  3  Bl.  Com.,  359;  2  Comyns,  Digest,  3  ed.,  200 
(Challenge,  (B)  Challenge  to  the  Array)  ;  19  Halsl)ur\j's  Laws  of 
England,  2  ed.,  303  (Title  Juries,  par.'631)  ;  Proffattl  Jurxj  Trial 
(1880),  §§149  et  seq. ;  Thompson  &  Merriam,  Juries  (1882),  §126. 

The  total  absence  of  discu.ssion  of  the  question  in  the  case  at 
bar  in  Proffatt,  and  the  almost  casual  reference  to  the  decisions 
of  the  Supreme  Court  of  1880  and  1881  in  Thompson  &  Merriam, 
speak  volumes. 

50.  Before  1875  there  is  no  reference  in  any  Federal  statute 
(as  to  state  statutes  see  App.  B,  p.  10,  note  7),  nor,  so  far  as  we 
are  aware,  is  there  any  Federal  decision  (certainly  none  of  the 
Supreme  Court),  touching  on  exclusion  of  general  classes  from 
jury  service.  The  first  statute  expressly  referring  to  jurors  is  the 
Act  of  March  1,  1875  (.see  App.  B,  p.  10,  note  7),  which  applies  to 
both  state  and  Federal  courts  and  deals  only  with  classification 
on  the  basis  of  "race,  color,  or  previous  conditions  of  servitude." 
The  first  reference  to  party  affiliation  as  a  possible  line  that 
might  be  drawn  in  making  arbitrary  exclusions,  is  in  the  Act 
of  June  30,  1879,  c.  52,  §2,  21  Stat.  43  (Jud.  Cod.,  §276.  28 
TT.S.C.A.,  §412,  App.  B,  p.  7).  There  are  no  decisions  of  the  Su- 
preme Court  dealing  with  any  claimed  exclusion  to  which  one  or 
the  other  of  these  statutes  did  not  apply  except  Rawlins  v. 
Georgia,  201  U.S.  638.  50  L.ed.  899,  until  Glasser  v.  United  States, 
315  U.S.  60,  86  L.ed.  680  (1942). 
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cases'*^  was  summarized  by  the  Supreme  Court  in  1896  in 
Gibson  v.  Mississippi,  162  U.S.  565,  40  L.ed.  1075.^2  L^^gj. 
cases  have  added  little  and  have  hardly  varied  the  form 
of  expression.'""'*  The  rule  can  fairly  be  stated  to  be  this: 


51.  The  main  body  of  principles  and  rules  dealing  with  claims 
of  improper  exclusion  from  jury  lists  was  worked  out  in  five  cases 
decided  from  1880  to  1883.  Strauder  v.  West  Virginia,  100  U.S. 
303,  25  L.ed.  664;  Virginia  v.  Rives,  100  U.S.  313,  25  L.ed.  667; 
Ex  Parte  Virginia,  100  U.S.  339,  25  L.ed.  676;  Neal  v.  Delaware, 
103  U.S.  370,  26  L.ed.  567;  Bush  v.  Kentucky,  103  U.S.  110,  27 
L.ed.  354.  Wood  v.  Brush,  140  U.S.  278,  35  L.ed.  505  quotes  and 
follows  the  Neal  Case  and  is  itself  followed  in  Jugiro  v.  Brush, 
140  U.S.  291,  35  L.ed.  510. 

52.  Followed  in  Smith  v.  Mississippi,  162  U.S.  592,  40  L.ed. 
1082  and  Murratj  v.  Louisiana,  163  U.S.  101,  41  L.ed.  87. 

53.  Carter  v.  Texas,  177  U.S.  442,  44  L.ed.  839  stated  the  rule 
that  equal  protection  of  the  laws  was  denied  a  colored  defendant 
where  "all  persons  of  the  African  race  were  excluded,  solely 
because  of  their  race  or  color."  Its  statement  was  adopted  by 
quotation  in  Norris  v.  Alabama,  294  U.S.  587,  79  L.ed.  1074,  the 
court  adding  that  "this  statement  was  repeated  in  the  same  terms 
in  Rogers  v.  Alabama,  192  U.S.  226,  231,  48  L.ed.  417,  419,  24 
S.Ct.  257,  and  again  in  Martin  v.  Texas,  200  U.S.  316,  319,  50 
L.ed.  497,  498,  26  S.Ct.  338."  Franklin  v.  South  Carolina,  218 
U.S.  161, 167,  54  L.ed.  980,  985  said  the  proper  rule  was  laid  down 
in  the  Carter  and  Rogers  Cases  and  the  Martin  Case  was  quoted 
and  followed  in  Thomas  v.  Texas,  212  U.S.  278,  282,  53  L.ed.  512, 
514  and  these  last  two  were  cited  and  applied  in  Ruthenberg  v. 
United  States,  245  U.S.  480,  482,  62  L.ed.  414,  418.  Hale  v.  Ken- 
tucky, 303  U.S.  613,  616,  82  L.ed.  1050,  1052  reversed  because  the 
proof  showed  "a  .systematic  and  arbitrary  exclusion  of  negroes 
from  the  jury  lists  solelv  because  of  their  race  and  color."  Smith 
V.  Texas,  311  U.S.  128,"  129,  85  L.ed.  84,  86  uses  the  expression 
"intentionally  and  systematically  excluded  from  grand  jury  ser- 
cise  solely  on  account  of  their  race  and  color."  Glasser  v.  United 
States,  315  U.S.  60,  86,  86  L.ed.  680,  707  reh.  den.  315  U.S.  827, 
86  L.ed.  1222,  in  a  dictum,  condemned  "deliberate  selection  of 
jurors  from  the  member.ship  of  particular  private  organizations." 
Hill  V.  Texas,  316  U.S.  400,  86  L.ed.  1559  .speaks  of  the  problem 
as  one  "of  racial  discrimination,"  and  rests  heavily  on  Neal  v. 
Delaware  and  §4  of  the  Civil  Rights  Act  of  March  1,  1875  (8 
U.S.C.A.  §44).  Akins  v.  Texas,  325  U.S.  398,  89  L.ed.  1692  uses 
the  language  "arbitrary  and  purposeful  limitation,"  "purpose- 
ful discrimination,"  "deliberate  and  intentionally  limited,"  and 
says  that  "a  purpose  to  discriminate  must  be  present." 


I 
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A  party  entitled  to  a  trial  by  jury  is  entitled  to  have  the 
list  from  which  the  jurors  will  be  drawn  so  prepared  that 
class  prejudice  has  not  worked  a  systematic,  arbitrary  and 
purposeful  discrimination  against  and  exclusion  of  fellow 
members  of  a  class  determined  by  race,  color,  party 
affiliation,  or  other  consideration  irrelevant  to  the  per- 
formance of  a  high  duty  of  citizenship  and  such  that  the 
exclusion  will,  or  might  reasonably  be  expected  to,  reflect 
itself  in  the  jury's  determination,  solely  because  of  mem- 
bership in  that  class. 

The  right  is  not  of  inclusion  on  the  jury  list  of  any 
particular  person  or  class,  or  to  a  particular  sort  of  jury. 
The  right  is  only  that  there  shall  be  no  systematic,  pur- 
poseful, and  arbitrary  exclusion  of  qualified  and  non- 
exempt  persons  solely  because  of  membership  in  a  class 
determined  by  prejudice  and  irrelevant  considerations. 

"A  mixed  jury,  some  of  which  shall  be  of  the  same  race 
with  the"  party  "cannot  be  demanded,  as  of  right,  in  any 
case"  {Martin  v.  Texas,  200  U.S.  316,  50  L.ed.  497).  There 
is  no  right  to  have  on  the  list  or  jury  any  member  of  the 
class  to  which  the  challenging  party  claims  to  belong. 
{Virginia  v.  Rives,  note  51  above;  Neal  v.  Delaivare,  note 
51  above;  Bush  v.  Kentucky,  note  51  above;  Wood  v. 
Brush,  140  U.S.  278,  285,  35  L.ed.  505,  508 ;  Jugiro  v.  Brush, 
140  U.S.  291,  35  L.ed.  510;  Gibson  v.  Mississippi,  above; 
Martin  v.  Texas,  above;  Thomas  v.  Texas,  212  U.S.  278, 
282,  53  L.ed.  512,  514;  Akins  v.  Texas,  325  U.S.  398,  89 
L.ed.  1692.=^) 


54.  "Defendants  under  our  criminal  statutes  are  not  entitled 
to  demand  representatives  of  their  racial  inheritance  upon  juries 
before  whom  they  are  tried.  *  *  *  Our  directions  that  indict- 
ments be  quashed  when  negroes,  although  numerous  in  the  com- 
munity, were  excluded  from  grand  jury  lists  have  been  based  on 
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A  fortiori  a  litigant  cannot  complain  because  there  is 
no  class  representation  on  the  jury  list  or  jury  in  pro- 
portion to  population.  He  is  not  entitled  to  a  list  made 
up  of  all  classes,  or  specified  classes,  or  any  class  in  any 
given  proportion."^  {Thiel  v.  So.  Pac.  Co.,  above;  Akins 
V.  Texas,  supra ;"*  Virginia  v.  Rives,  above;  Thomas  v. 
Texas,   above ;"    Wong   Yim  v.    United  States,   118   F.2d 

the  theory  that  their  continual  exclusion  indicated  discrimination 
and   not   the   theory   that  racial   groups   must   be   recognized. 

Norris  v.  Alahama,  294  U.S.  587,  79  L.ed.  1074;  Hill  v.  Texas, 
316  U.S.  400,  86  L.ed.  1559,  and  Smith  v.  Texas,  311  U.S.  128, 
85  L.ed.  84,  all  supra.  The  mere  fact  of  inequality  in  the  num- 
ber selected  does  not  in  itself  show  discrimination.  A  purpose 
to  discriminate  must  be  present  *  *  *." 

55.  State  cases  to  the  same  effect :  Jackson  v.  State,  180  Md. 
658,  26  A.2d  815,  816 ;  State  v.  Pierre,  198  La.  619,  3  So.  2d  895, 
cert.  den.  314  U.S.  676,  86  L.ed.  541 ;  Bliera  v.  Territory,  13  N.M. 
192,  81  P.  586;  Davis  v.  Arthur,  139  Ga.  74,  76  S.E.  675;  Wash- 
ington V.  State,  95  Fla.  289,  116  So.  470,  cert.  den.  278  U.S. 
599,  73  L.ed.  528. 

56.  See  note  54.  The  Court  also  said:  "Fairness  in  selection 
has  never  been  held  to  require  proportional  representation  of 
races  upon  a  jurv.  Virginia  v.  Rives,  100  U.S.  313,  322,  323,  25 
L.ed.  667,  670,  671;  Thomas  v.  Texas,  212  U.S.  278,  282,  53 
L.ed.  512,  513.  Purposeful  discrimination  is  not  sustained  by  a 
showing  that  on  a  single  grand  jury  the  number  of  members  of 
one  race  is  less  than  that  race's  proportion  of  the  eligible  indi- 
viduals. The  number  of  our  races  and  nationalities  stands  in  the 
way  of  evolution  of  such  a  conception  of  due  process  or  equal 
protection. ' ' 

The  number  of  possible  classes  which  might  be,  or  be  claimed 
to  be,  a  class  or  classes  of  which  a  litigant  imagines  himself  a 
member  equally  "stands  in  the  way  of  evolution"  of  a  concept 
that  every  such  class  is  a  candidate  for  discrimination.  Compare 
note  59  below. 

57.  The  Court  said,  by  quotation :  "  It  may  be  that  the  jury 
commissioner  did  not  give  the  negro  race  a  full  2>>'o  '>'uta  with  the 
white  race  in  the  selection  of  the  grand  and  petit  juries  in  this 
case ;  still  this  would  not  be  evidence  of  discrimination.  If  they 
fairly  and  honestly  endeavored  to  discharge  their  duty,  and  did 
not  in  fact  discriminate  against  the  negro  race  in  the  selection  of 
the  jury  lists,  then  the  Constitution  of  the  United  States  has  not 
been  violated." 
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667  (CCA.  9— cert.  den.  313  U.S.  589,  85  L.ed.  1544) ;''-« 
Beckett  v.  United  States,  84  F.2d  731  (CCA.  6).-''') 

Indeed,  absence  of  any  given  class  from  the  jury  list 
or  jury  is  without  significance.  It  has  no  tendency  to 
show  improper  conduct.  It  does  not  show  the  "purpose  to 
discriminate"  that  must  be  present  {Akins  v.  Texas, 
above;  Fay  v.  New  York,  332  U.S.  261,  91  L.ed.  (Adv. 
Op.)  1517,  1530).  It  will  not  support  an  inference  that  the 
essential  elements  of  valid  complaint  are  present,  i.e.,  sys- 
tematic, purposeful,  and  arbitrary  discrimination  against 
members  of  a  class  solely  because  of  membership  in  that 
class.  {Virginia  v.  Rives,  above;  Bush  v.  Kentucky, 
above  ;*'«  Wood  v.  Brush,  140  U.S.  278,  35  L.ed.  505 ;  Jugiro 
V.  Brush,  140  U.S.  291,  35  L.ed.  510;  Gibson  v.  Mississippi, 


58.  The  rule  is  violated  if  "there  is  a  systematic  or  arbitrary 
exclusion  *  *  *  of  a  particular  race."  But  "the  mere  fact  that 
the  juries  drawn  from  the  lists  represented  only  certain  races, 
does  not  show  that  the  list  was  made  to  include  only  two  or  three 
races  or  that  it  was  in  any  manner  discriminatory." 

59.  "The  appellants  wholly  failed  to  produce  any  substantial 
evidence  to  establish  a  practice  to  systematic  and  arbitrary  ex- 
clusion of  negro  citizens  from  the  jury  service.  The  proofs 
affirmatively  show  that  a  substantial  number  of  colored  citizens 
of  the  district  were  on  the  jury  list.  The  fact  that  none  were 
drawn  for  trial  is,  of  course,  not  controlling.  *  *  *  We  know  of 
no  statutory  or  constitutional  mandate  which  requires  propor- 
tional representation  on  jury  lists  of  racial,  religious,  political  or 
occupational  groups  within  the  district.  Such  requirement  is  not 
imperative  to  the  drawing  of  a  fair  and  impartial  jury,  would 
make  impossible  the  functioning  of  the  court  and  nullify  the  con- 
stitutional imperative  that  commands  a  speedy  trial."  Compare 
note  56  above. 

60.  "It  might  have  been  true  that  only  white  citizens  were  se- 
lected and  summoned ;  yet  it  would  not  necessarily  follow  that  the 
officers  had  violated  the  law  and  the  special  instructions  given  by 
the  court  'to  proceed  in  the  selection  without  regard  to  race,  color 
or  previous  condition  of  servitude.'  " 
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above;  Thomas  v.  Texas,  note  57  above ;''^  Martin  v.  Texas, 
above;  Franklin  v.  South  Carolina,  218  U.S.  161,  167,  54 
L.ed.  980,  984;  Ruthenherg  v.  United  States,  245  U.S.  480, 
62  L.ed.  414;  Akins  v.  Texas,  notes  54  and  56  above.  See 
Snoifden  v.  Hughes,  321  U.S.  1,  9,  88  L.ed.  497,  503.«2) 

Lower  Federal  court  and  state  cases  are  to  the  same 
effect.^^ 

If  members  of  the  class  to  Avhich  the  challenging  party 


61.  "It  was  ruled  in  Martin  v.  Texas,  200  U.S.  316,  50  L.ed. 
497,  as  in  other  cases,  that  discrimination  in  organizing  a  grand 
jury  and  impanelling  a  petit  jury  cannot  be  established  by  merely 
proving  that  no  one  of  the  defendant's  race  was  on  either  of  the 
juries,  *  *  *." 

62.  "But  a  discriminatory  purpose  is  not  presumed,  Tarrance 
V.  Florida,  188  U.S.  519,  520,  47  L.ed.  572,  573,  23  S.Ct.  402, 
there  must  be  a  showing  of  'clear  and  intentional  discrimination,' 
Gundling  v.  Chicago,  177  U.S.  183,  186,  44  L.ed.  725,  728,  20 
S.Ct.  633;  see  Ah  Sin  v.  Wittman,  198,  U.S.  500,  507,  508,  49 
L.ed.  1142,  1145,  1146,  25  S.Ct.  756;  Bailey  v.  Alabama,  219  U.S. 
219,  231,  55  L.ed.  191,  197,  31  S.Ct.  145.  Thus  the  denial  of 
equal  protection  bj'  the  exclusion  of  negroes  from  a  jury  may  be 
shown  by  extrinsic  evidence  of  a  purposeful  discriminatory  ad- 
ministration of  a  statute  fair  on  its  face,  Neal  v.  Delaware,  103 
U.S.  370,  394,  397,  26  L.ed.  567,  573,  574;  Norris  v.  Alabama, 
294  U.S.  587,  589,  79  L.ed.  1074,  1076,  55  S.Ct.  579;  Pierre  v. 
Louisiana,  306  U.S.  354,  357,  83,  L.ed.  757,  759,  59  S.Ct.  536; 
Smith  V.  Texa^,  311  U.S.  128,  130,  131,  85  L.ed.  84,  86,  87,  61 
S.Ct.  164;  Hill  V.  Texas,  316  U.S.  400,  404,  86  L.ed.  1559,  1562, 
62  S.Ct.  1159.  But  a  mere  showing  that  negroes  were  not  in- 
cluded in  a  particular  jury  is  not  enough ;  there  must  be  a  show- 
ing of  actual  discrimination  because  of  race.  Virginia  v.  Rives, 
100  U.S.  313,  322,  323,  25  L.ed.  667,  670,  671 ;  Martin  v.  Texas, 
200  U.S.  316,  320,  321,  50  L.ed.  497-499,  26  S.Ct.  338;  Thomas  v. 
Texas,  212  U.S.  278,  282,  53  L.ed.  512,  514,  29  S.Ct.  393;  cf. 
Williams  v.  Mississippi,  170  U.S.  213,  225,  42  L.ed.  1012,  1016, 
18  S.Ct.  583." 

63.  Wong  Yim  v.  United  States,  note  58  above;  Beckett  v. 
United  States,  note  59  above;  Young  v.  United  States,  242  F.  788 
(CCA.  4,— cert.  den.  245  U.S.  656,  62  L.ed.  533)  ;  State  v. 
Brownfield,  60  S.C  509,  38  S.E.  2,  aif'd  Brownfield  v.  South 
Carolina,  189  U.S.  426,  47  L.ed.  822;  State  v.  Ryan,  141  Kan.  549, 
42  P. 2d  591,  592,  col.  1;  Merriweather  v.  Commonwealth,  118 
Ky.  870,  82  S.W.  592;  State  v.  Logan,  344  Mo.  351,  126  S.W.2d 
256. 
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claims  to  belong,  and  which  it  is  claimed  was  improperly 
excluded,  actually  appear  on  the  jury  list  or  jury,  this 
answers  the  claim  of  systematic,  purposeful  and  dis- 
criminatory exclusion  {Fay  v.  New  York,  above;  AMns  v. 
Texas,  above;  Murray  v.  Louisiana,  163  U.S.  101,  41  L.ed. 
SI',  Thomas  V.Texas,  212  U.S.  278,  53  L.ed.  512;  i?ecA;e^^  v. 
United  States,  note  59  above;  People  v.  Prior,  above; 
Miera  v.  Territory,  13  N.M.  192,  81  P.  586). 

Jury  lists  do  not  produce  themselves.  Someone  must 
prepare  them.  Under  the  Federal  statutes,  this  is  a  non- 
delegable duty  of  the  clerk  (or  his  deputy)"*  and  the  jury 
commissioner  (Jud.  Cod.  §278,  28  U.S.C.A.  §412  and  see 
App.  B,  pp.  7,  8,  note  4).  It  calls  for  the  exercise  of  judg- 
ment."^ To  perform  their  duty  they  necessarily  have  com- 
mitted to  them  a  discretion  in  making  selection  of  names 
from  which  to  draw  {Glasser  v.  United  States,  315  U.S. 
60,  85,  86  L.ed.  680,  707;""  Williams  v.  Mississippi,  170 


64.  Before  the  1917  amendment  even  a  deputy  clerk  could  not 
act.   Dunn  v.  U.  S.,  238  F.  506  (CCA.  5). 

65.  They  must  select  "citizens"  of  proper  age,  possessed  of 
"natural  faculties  and  of  ordinary  intelligence  and  not  decrepit," 
who  have  a  "sufficient  knowledge  of  the  English  language,"  (Cal. 
CCP.  §198).  They  must  avoid  persons  "convicted  of  malfeasance 
in  office  or  any  felony  or  other  high  crime"  (Cal.  CCP.  199), 
take  only  those  "of  fair  character,  and  approved  integrity,  and 
of  sound  judgment"  (Cal.  CCP.  §205),  and  should  avoid  persons 
having  any  of  the  numerous  California  exemptions  (Cal.  CCP. 
§200). 

66.  "Jurors  in  a  federal  court  are  to  have  the  qualifications 
of  those  in  the  highest  court  in  the  state,  and  they  are  to  be  se- 
lected by  the  clerk  of  the  court  and  a  jury  commissioner.  Judicial 
Code  §§275,  276,  28  U.S.C.A.  §§411,  412.  This  duty  of  selection  may 
not  be  delegated.  And,  its  exercise  must  always  accord  with  the 
fact  that  the  proper  functioning  of  the  jury  system,  and.  indeed, 
our  democracy  itself,  requires  that  the  jury  be  a  'body  truly 
representative  of  the  community,'  and  not  the  organ  of  any 
special  group  or  class.  If  that  requirement  is  observed  the  officials 
charged  with  choosing  Federal  jurors  may  exercise  some  discre- 
tion to  the  end  that  competent  jurors  may  be  called." 
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U.S.  213,  42  L.ed.  1012;  Franklin  v.  South  Carolina,  218 
U.S.  161,  168,  54  L.ed.  980,  985 ;«'  Akins  v.  Texas,  supra ;«« 
Walker  v.  United  States,  93  F.2d  383,  391  (CCA.  8,— 
cert.  den.  303  U.S.  644,  82  L.ed.  1103,  reh.  den.  303  U.S. 
668,  82  L.ed.  1124) ;«»  Wilson  v.  United  States,  104  F.2d 
81  (CCA.  5,— cert.  den.  308  U.S.  574,  84  L.ed.  481); 
Collins  V.  State,  234  Ala.  197,   174  So.  296;  Thomas  v. 


67.  The  statute  gave  "to  the  jury  commissioners  the  right  to 
select  electors  of  good  moral  character,  such  as  thej-  may  deem 
qualified  to  serve  as  jurors,  being  persons  of  sound  judgment  and 
free  from  all  legal  exceptions.  *  *  *  The  statute  simply  provides 
for  an  exercise  of  judgment  in  attempting  to  secure  competent 
jurors  of  proper  qualifications." 

68.  Names  for  the  jury  list  were  selected  by  the  commissioners. 
"This  method  of  selection  leaves  a  wide  range  of  choice  to  the 
commissioners.  Its  validity,  however,  has  been  accepted  by  this 
court. ' ' 

69.  The  clerk  and  commissioner,  seeking  information,  sent  out 
a  circular  letter  saj-ing  that  the  desire  was  "to  obtain  for  jury 
service  the  best  men  in  the  community,  men  of  intelligence,  un- 
questioned integrity,  and  who  represent  the  best  interests  of  the 
community.  "We  do  not  want  men  for  this  service  simply  because 
they  have  nothing  else  to  do  *  *  *.  We  want  men  of  business 
affairs."  There  was  a  claim  of  improper  exclusion  of  "the  wage- 
earning  class  and  unemployed  persons  and  all  persons  not  'men 
of  business  affairs.'  "  The  Court  held  the  challenge  was  properly 
overruled  and  said:  "We  think  the  contention  is  entirely  without 
merit.  This  court  has  held  that  the  exclusion  of  a  certain  part 
of  a  district  is  proper  and  that  the  court  need  not  give  any  rea- 
son, and  certainly  there  Is  a  presumption  that  it  has  exercised  a 
sound  discretion  in  making  the  order  and  the  burden  is  on  the 
party  who  seeks  to  challenge  it  as  arbitrarJ^"  It  was  further 
held  that  the  clerk  and  the  commissioner  had  not  delegated  their 
function;  that  "the  law  does  not  contemplate  that  they  must 
acquire  personal  knowledge  of  or  acquaintance  with  prospective 
jurors  so  that  they  may  act  on  their  personal  knowledge.  The 
manner  of  acquiring  information  is  for  them  to  determine.  *  *  * 
These  officers,  having  discharged  their  duty  in  a  manner  not 
tainted  by  any  suggestion  of  evil  purpose  or  fraud,  are  not  sub- 
ject to  criticism." 
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Texas,  supra).'"  This  completely  disposes  of  appellant's 
suggestion  that  selection  of  names  should  be  left  to  some 
scheme  of  chance.''^ 

Whether  the  Clerk  and  Jury  Commissioner  acted  hon- 
estly and  properly  exercised  their  discretion  necessarily 
presents  "a  question  of  fact"  {Thomas  v.  Texas,  212  U.S. 
278,  282,  53  L.ed.  512,  514).  This  issue  of  fact  is  to  be  deter- 
mined by  the  court  of  original  jurisdiction, — the  court  for 
which  the  jury  list  is  prepared.  "All  challenges,  whether 
to  the  array  or  panel  or  to  individual  jurors  for  cause  or 
favor,  shall  be  tried  by  the  court  without  the  aid  of 
triers"  (Jud.  Cod.  §287,  28  U.S.C.A.  §424,  App.  B,  p. 
13).  The  trial  court  is  competent  to  determine  the  fact 
{Wood  V.  Brush,  140  U.S.  278,  285,  35  L.ed.  505,  508 
(1891),  followed  in  Jugiro  v.  Brush,  140  U.S.  291,  35  L.ed. 
510;  Andrews  v.  Swartz,  156  U.S.  272,  39  L.ed.  422  (1895) ; 
Gibson  v.  Mississippi,  162  U.S.  565,  584,  40  L.ed.  1075, 
1079  (1896);  Pierre  v.  Louisiana,  306  U.S.  354,  83  L.ed. 
757  (1939);  Akins  v.  Texas,  below).  Its  determination  is 
entitled  to  the  same  respect  as  the  determination  of  any 
other  question  of  fact  committed  to  it.  If  it  finds  the  fact 
(a  general  finding  by  denial  of  the  challenge  is  sufficient, — 
Akins  V.  Texas,  below),  and  that  there  has  been  no  abuse 
of  discretion  by  the  clerk  and  the  jury  commissioner,  its 
finding  must  be  affirmed,  if  there  is  any  evidence  to  sup- 


70.  The  Court  quoted  from  the  opinion  of  tlie  court  below  to 
the  effect  that  want  of  full  pro  rata  representation  would  not  be 
evidence  of  discrimination  and  that  there  was  no  violation  of  the 
Constitution  if  the  jury  commissioner.s  "fairly  and  honestly  en- 
deavored to  discharge  tlieir  duty,  and  did  not  in  fact  discriminate 
against  the  negro  race  in  their  selection  of  the  jury  lists." 

71.  And  the  Supreme  Court  ignored  the  claim  on  the  earlier 
appeal  in  this  case.  See  pp.  14  et  seq.  above. 
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port  it  {Thomas  v.  Texas,  above  ;^^  Akins  v.  Texas,  325 
U.S.  398,  89  L.ed.  1692;^^  cf.  Reynolds  v.  U.  S.,  98  U.S. 
145,  156,  25  L.ed.  244,  247;  Ex  parte  Spies,  123  U.S.  131, 
179,  31  L.ed.  80,  90;  Green  v.  U.  S.,  19  F.2d  850  (CCA. 
9);^*  Robinson  v.  U.  S.,  144  F.2d  392,  398   (CCA.  6);^^ 


72.  "The  only  contention  was  that  the  Jury  Commissioners,  in 
the  selection  of  the  grand  and  petit  juries  who  returned  the 
indictment  and  tried  plaintiff  in  error,  did  in  fact  exclude  there- 
from negroes  or  persons  of  xifrican  descent  because  of  their  race 
and  color.  This  was  a  question  of  fact;  and  the  ordinary  rule 
is  that  questions  of  fact  will  not  be  reviewed  by  this  court  on 
writs  of  error  to  state  courts.  *  *  *  As  before  remarked  whether 
such  discrimination  was  practiced  in  this  ease,  was  a  question  of 
fact  and  the  determination  of  this  question  adversely  to  plaintiff 
in  error  by  the  trial  court  and  by  the  court  of  criminal  appeals 
was  decisive,  so  far  as  this  court  is  concerned,  unless  it  could  be 
held  that  these  decisions  constitute  such  abuse  as  amounted  to  an 
infraction  of  the  Federal  Constitution  which  cannot  be  presumed, 
and  which  there  is  no  reason  to  hold  on  the  record  before  us." 

73.  "As  will  presently  appear,  the  transcript  of  the  evidence 
presents  certain  inconsistencies  and  conflicts  of  testimony  in  re- 
gard to  limiting  the  number  of  negroes  on  the  grand  jury.  There- 
fore, the  trier  of  fact  who  heard  the  witnesses  in  full  and  ob- 
served their  demeanor  on  the  stand  ha.s  a  better  opportunity  than 
a  reviewing  court  to  reach  a  correct  conclusion  as  to  the  existence 
of  that  type  of  discrimination.  While  our  duty,  in  reviewing  a 
conviction  upon  a  complaint  that  the  procedure  through  which 
it  was  obtained  violates  due  process  and  equal  protection  under 
the  Fourteenth  Amendment,  calls  for  our  examination  of  evidence 
to  determine  for  ourselves  Avhether  a  Federal  constitutional  right 
has  been  denied,  expresslv  or  in  substance  and  effect,  Norris  v. 
Alahama,  294  U.S.  587,  589,  590,  79  L.ed.  1074,  1076,  1077,  55 
S.Ct.  579;  Smith  v.  Texas,  311  U.S.  128,  130,  85  L.ed.  84,  86,  61 
S.Ct.  164,  Ave  accord  in  that  examination  great  respect  to  the  con- 
clusions of  the  state  judiciary.  Pierre  v.  Louisiana,  306  U.S.  354, 
358,  83  L.ed.  757,  760,  59  S.Ct.  536.  That  respect  leads  us  to 
accept  the  conclusion  of  the  trier  on  disputed  issues  'unlass  it 
is  so  lacking  in  support  in  the  evidence  that  to  give  it  effect 
would  work  that  fundamental  unfairness  which  is  at  Avar  with  due 
process'  (citing  cases)." 

74.  These  three  cases  were  affirmed  on  certiorari  limited  to 
another  question. 
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American  Tobacco  Co.  v.  U.  S.,  147  F.2d  93,  118  (CCA. 

6)74)75 

Here  the  appellant  has  the  burden  of  showing  error — 
want  of  any  evidentiary  support  for  the  determination  of 
the  trial  court.  In  the  trial  court,  appellant  had  the 
burden  of  proof  of  his  claim  by  competent  evidence.  There 
are  no  presumptions  to  assist  him.  To  the  contrary  the 
presumptions  are  the  other  way  {Fay  v.  New  York,  332 
U.S.  216,  91  L.ed.  (Adv.  Op.)  1517,  1530;^"  Akins  v.  Texas, 
above  ;^^  Glasser' v.  U.  S.,  315  U.S.  60,  87,  86  L.ed.  680, 
708  ;^«  Lewis  v.   U.  S.,  279  U.S.  63,  73  L.ed.  615,  619  ;^» 


75.  The  rule  in  the  state  courts  is  the  same.  Herndon  v.  State 
178  Ga.  832.  174  S.E.  597,  601,  app.  dis.  295  U.S.  441,  79  L.ed. 
1530;  State  v.  Walls,  211  N.C.  487,  191  S.E.  232,  237,  app.  dis. 
and  cert.  den.  302  U.S.  635,  826  L.ed.  494;  State  v.  Henderson, 
216  N.C.  99,  3  S.E.2d  357,  361;  Lugo  v.  State,  136  Tex.  Crim. 
App.  226,  124  S.W.2d  344;  Hamilton  v.  State,  138  Tex.  Crim. 
App.  205,  135  S.W.2d  476,  second  appeal  141  Tex.  Crim.  App. 
614,  150  S.W.2d  395,  cert.  den.  314  U.S.  609,  86  L.ed.  490. 

76.  Mere  showing  of  absence  of  a  class  is  not  enough;  "there 
must  be  a  clear  showing  that  its  absence  was  caused  by  dis- 
crimination" and  "the  burden  of  proving  it  purposeful  and  in- 
tentional is  on  the  defendant"  [challenger]. 

77.  "The  burden  is,  of  course,  upon  the  defendant  to  estab- 
lish the  discrimination.  Tarrance  v.  Florida,  188  U.S.  519,  520, 
47  L.ed.  572,  573,  23  S.Ct.  402;  Martin  v.  Texas,  200  U.S.  316, 
50  L.ed.  497,  26  S.Ct.  338;  Norris  v.  Alabama,  294  U.S.  587,  590, 
79  L.ed.  1074,  1077,  55  S.Ct.  579.  An  allegation  of  discriminatory 
practices  in  selecting  a  grand  jury  panel  challenges  an  essential 
element  of  proper  judicial  procedure — the  requirement  of  fair- 
ness on  the  part  of  the  judicial  arm  of  government  in  dealing 
with  persons  charged  with  criminal  offenses.  It  cannot  be  lightly 
concluded  that  officers  of  the  courts  disregard  this  accepted  stand- 
ard of  justice." 

78.  Referring  to  a  stipulation  that  an  affidavit  might  be  ac- 
cepted as  proof:  "In  the  absence  of  such  a  stipulation,  it  is 
incumbent  on  the  moving  party  to  introduce  or  to  offer,  distinct 
evidence  in  support  of  the  motion ;  the  formal  affidavit  alone, 
even  though  uncontroverted,  is  not  enough.  Smith  v.  Mississippi, 
162  U.S.  592,  40  L.ed.  1082;  Tarrance  v.  Florida,  188  U.S.  519, 
47  L.ed.  572;  cf.  Brownfield  v.  South  Carolina,  189  U.S.  426,  47 
L.ed.  882.  *  *  *  The  failure  of  petitioners  to  prove  their  con- 
tention is  fatal." 

79.  Said  that  if  "the  contrary  is  not  expressly  shown,"  com- 
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Neal  V.  Delaware,  above ;  Bush  v.  Kentucky,  above ;  Snow- 
den  V.  Hughes,  above;  Tarrance  v.  Florida,  188  U.S.  519, 
520,  47  L.ed.  572,  573;  Brownfield  v.  So.  Carolina,  189  U.S. 
426,  47  L.ed.  882;  Martin  v.  Texas,  above;  Thomas  v. 
Texas,  above;  Franklin  v.  So.  Carolina,  above). ^'^  The 
claim  must  be  supported  by  evidence  ore  tenus.  As  the 
Glasser  Case  points  out  (note  78)  in  the  absence  of  a 
stipulation  that  it  might  be  used,  and  there  was  none^ 
the  affidavit  of  appellant's  counsel,  even  had  it  been  of- 
fered and  received  in  evidence,  and  it  was  not,  is  of  no 
weight.'''^ 

pliance  with  the  Federal  statutes  dealing  with  preparation  of 
jury  lists  "rnaj'  be  taken  as  sufficiently  established  by  the  pre- 
sumption of  regularity.  It  is  the  settled  rule  that  all  necessary 
prerequisites  to  the  validity  of  official  action  are  presumed  to  be 
complied  with  and  that  where  the  contrarj'  is  asserted  it  must 
be  affirmatively  shown." 

80.  The  holdings  of  the  lower  Federal  Courts  and  State  Courts 
are  to  the  same  effect.  Mamaiix  v.  United  States,  264  F:  816, 
819  (CCA.  6)  ;  Wolf  V.  United  States,  292  F.  673,  678  (CCA. 
6)  ;  Hindman  v.  United  States,  292  F.  679,  682  (CCA.  6)  ;  Car- 
roll V.  United  States,  16  F.2d  951,  955  (CCA.  2,— cert.  den.  273 
U.S.  763.  71  L.ed.  880)  ;  Necdham  v.  United  States,  73  F.2d  1,  2 
(C.C.A.  7,— cert.  den.  294  U.S.  705,  79  Ued.  1241);  Walker  v. 
United  States,  note  69  above;  United  States  v.  Bradij,  47  F.Supp. 
362,  368.  aff'd  133  F.2d  476,  480  (CCA.  4,— cert.  den.  319  US. 
746,  87  L.ed.  1702,  reh.  den.  319  US.  784,  87  L.ed.  1727)  ;  State 
V.  Brownfield,  60  S.C  509,  39  S.E.  2,  aff'd  189  U.S.  426,  47 
L.ed.  882 ;  Haynes  v.  State,  71  Fla.  585,  72  So.  180,  182 ;  State  v. 
Dallao,  187  La.  392,  175  So.  4,  app.  dis.  and  cert.  den.  302  U.S. 
635  and  636,  82  L.ed.  494  and  495,  reh.  den.  302  U.S.  776  and 
777,  82  L.ed.  601;  State  v.  Pierre,  198  La.  619,  3  So.2d  895, 
cert.  den.  314  U.S.  676,  86  L.ed.  541;  Davis  v.  Arthur,  139  Ga. 
74,  76  S.E.  675. 

81.  Accord:  Smith  v.  Mississippi.  162  U.S.  592,  600,  40  L.ed. 
1082,  1085 ;  Carter  v.  Texas,  177  U.S.  442,  447,  44  L.ed.  839,  891 ; 
Tarrance  v.  Florida.  188  U.S.  519,  47  L.ed.  572;  Brownfield  v. 
South  Carolina.  189  U.S.  426,  47  L.ed.  882;  Martin  v.  Texas, 
200  U.S.  316.  50  L.ed.  497  (1906)  ;  Franklin  v.  South  Carolimi, 
218  U.S.  161,  167,  54  L.ed.  980,  985;  Mamaux  v.  United  States, 
264  Fed.  816.  819  (CCA.  6;  United  States  v.  Brady,  47  F.Supp. 
362,  aff'd  133  F.2d  476  (CCA.  4,— cert.  den.  319  U.S.  746,  87 
L.ed.  1702,  reh.  den.  319  U.S.  784,  87  L.ed.  1727)  ;  Franklin  v. 
State,  85  Ark.  534,  109  S.W.  298 ;  Mont  joy  v.  Commonwealth,  262 
Ky.  426,  90  S.W.2d  362. 
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Taking  appellant's  brief  on  its  face  it  is  answered  by 
what  has  been  said.  The  real  argument,  that  proportionate 
representation  is  required,  is  answered  at  page  21  et  seq. 
above,  and  by  the  decision  in  this  case,  page  14  et  seq. 
above  (cf.  opinion  of  this  court  on  earlier  appeal).  The 
brief  insists  that  there  must  be  affirmative  inclusion  of 
classes  with  proportionate  representation.  It  overlooks 
that  the  rule  is  only  one  against  purposeful  and  dis- 
criminatory exclusion  of  classes. 

But  appellant's  brief  cannot  be  taken  at  its  face.  It 
argues  (pp.  31,  32,  34)  that  there  was  an  arbitrary  selec- 
tion of  50%  from  the  class  of  executives  or  managers  of 
firms  or  presidents  or  owners  of  business ;  that  the  in- 
tention was  to  get  an  even  balance  between  capital  and 
labor  which  does  not  exist  in  the  general  population.  The 
argument  is  based  on  a  misrepresentation  of  the  record. 
It  disregarded  the  rule  that  with  a  finding  of  fact  the 
only  question  is  whether  there  is  evidence  to  support  it 
(see  p.  27  above).  It  does  not  deal  with  the  whole  record 
fairly.  It  selects  only  those  portions  felt  to  be  favorable, 
and  mutilates  the  record  l)y  disregard  of  evidence  that 
refers  directly  to  evidence  dealt  with. 

In  the  first  place  attempt  is  made  to  use  an  affidavit 
(App.  Br.  p.  6).  Affidavits  cannot  be  used  to  support  a 
motion  or  challenge  of  the  sort  made  (p.  30  above).  Be- 
yond this  the  record  shows  that  the  affidavit  was  not 
before  the  court.  It  was  never  offered  in  evidence  (cf. 
Meade  v.  Reynolds,  120  Cal.  234,  52  P.491).  At  the  only 
point  where  reference  was  made  to  it  appropriate  grounds 
of  objection  were  stated  and  sustained  (167:21;  169 rlS).**- 


82.     The  objection  included  the  point  that  imder  the  Glasser 
and  other  cases  the  affidavit  could  not  be  used  and  the  added  ob- 
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The  only  other  showing  was  the  testimony  of  Mr.  Cal- 
breath,  the  Clerk,  and  Mr.  Mikulich,  the  Jury  Commis- 
sioner.^^  This  evidence  showed: 

The  areas  from  which  names  were  selected  was  en- 
larged in  19-iO  to  include  the  general  commuting  area 
tributary  to  San  Francisco  and  again  in  1943  when  Mr. 
Calbreath  became  Clerk  (C.  219:17  et  seq. ;  223:17;  M. 
200:20).  It  included  the  counties  of  San  Francisco,  San 
Mateo,  Alameda  and  Marin.  The  Commissioner  took  a 
few  names  from  southern  Contra  Costa.  About  50%  of  the 
names  were  from  San  Francisco,  some  20%  to  25%  from 
Alameda,  and  the  remainder  from  the  other  counties. 
"Within  each  area  the  attempt  made  was  to  get  a  geo- 
graphical cross-section  and  to  take  an  appropriate  pro- 
portion of  the  names  from  each  part.  Lists  of  registered 
voters,  city  directories  for  San  Francisco  and  Oakland, 
and  phone  directories  were  used;  about  50%  of  the  names 
came  from  the  lists  of  voters,  a  small  part  from  telephone 

jections   that   the   affidavit  was   hearsay,   conclusions  and  irrele- 
vancies   (169:19). 

Even  where  proof  can  be  made  by  affidavit,  the  affidavit  must 
meet  the  same  tests  of  admissibility  as  evidence  ore  tenus  (Willis 
V.  Lauridson,  161  Cal.  106,  108,  118  Pae.  530  ;  Bull  v.  International 
Power  Co.,  87  N.J.Eq.  1,  99  A.  Ill,  114).  Mere  conclusions  and 
generalities,  without  statement  of  evidentiary  fact,  are  insufficient 
for  anj"  purpose  {Willis  v.  Lauridson,  supra;  Bull  v.  Inter- 
national Power  Co.,  supra ;  Mason  v.  8an-Val  etc.  Co.,  1  C.2d  666, 
672,  36  P.2d  620;  A.  G.  Col.  Co.  v.  Superior  Court,  196  Cal. 
604,  615,  238  Pac.  926;  ScJnvartz  v.  Arata,  45  C.A.  596,  606,  188 
Pac.  313).  Hearsay  statements  are  without  probative  effect  when 
met  with  objection  on  that  ground  (Bull  v.  International  Power 
Co.,  supra;  A.  G.  Col.  Co.  v.  Superior  Court,  supra;  Pandolfo 
V.  United  States,  286  Fed.  8,  20  (CCA.  7,— cert.  den.  261  U.S. 
621,  67  L.ed.  831)  ;  In  re  Roth,  3  C.A.2d  226,  233,  235,  39  P.2d 
490;  Union  etc.  Bank  v.  Kolpenitsky,  125  N.J.Eq.  125,  4  A.2d 
413,  415). 

83.  In  referring  to  this  e\ndence  a  "C"  preceding  the  record 
reference  refers  to  the  Clerk's  testimony  and  an  "M"  to  the 
Commissioners. 
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directories  and  the  remainder  from  city  directories  (C. 
155:15-159:10;  214:18;  220:18;  M.  160:21-161:18;  164:17- 
19;  166:4  et  seq.;  184:7;  191:2;  195:1;  200:15;  204:1).  The 
names  were  taken  at  random,  from  the  toj)  of  one  list,  from 
the  end  of  the  next,  from  the  middle  of  the  third,  etc.  (C. 
156:21;  159:16;  215:3;  224:23;  M.  160:21-161:18;  194:17- 
'195:6). 

Using  their  best  judgment  the  attempt  was  made  to  get 
a  fair  cross-section  of  this  whole  community  within  com- 
muting distance  of  the  court  (M.  184:1  et  seq.;  191:2;  C. 
216:22;  218:14;  219:6;  224:19).  No  class  was  excluded 
for  any  reason  whether  the  class  was  one  defined  by  race, 
color,  creed,  occupation,  economic  status  or  otherwise.  In 
this  respect  a  change  had  been  made  and  included  were 
those  working  for  an  hourly  or  daily  wage.  The  only  ex- 
clusions were  those  of  people  disqualified  or  exempt  as 
provided  in  the  California  statute.^*  No  class  was  excluded. 
(C.  157:24;  220:3  et  seq.;  221:4;  M.  201:2-202:15;  170; 
221)  Indeed,  in  many  instances  the  business  connection  of 
a  person  whose  name  was  selected  was  not  known.  The 
salary,  financial  and  economic  status  of  the  persons  se- 
lected were  not  known.  No  attention  was  paid  to  occupa- 
tion unless  it  showed  exemption  or  disqualification^*  and 
except  that  if  one  class,  e.g.,  insurance  people,  was  too 
heavily  represented,  an  adjustment  was  made  so  the  list 
would  fairly  represent  all  classes  (C.  156:25  et  seq.; 
215:16  et  seq.;  218:22;  220:13  et  seq.;  M.  165:10;  184:20; 
193:18;  201:5).  There  was  no  attempt  to  get  people  of 
higher  intelligence  or  other  than  ordinary  intelligence 
and  there  was  no  information  on  this  except  as  occupation 
showed  it  (M.  191:21,  C.  214:3). 


84.     Statutes  set  out  in  Appendix  B,  jjp.  14  et  seq. 
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The  argument  advanced  is  grounded  on  a  twisting  of 
the  testimony  of  the  Clerk  on  the  hearing  of  June  6,  1946, 
and  a  misrepresentation  of  the  testimony  of  the  Jury 
Commissioner. 

On  June  6,  1946,  Mr.  Calbreath  testified  (158)  that  he 
tried  to  select  approximately  half  of  the  proposed  jurors 
from  the  working  class,  making  no  distinction  between" 
those  who  worked  for  a  daily  wage  and  those  who  worked 
for  a  weekly  or  monthly  wage.  It  is  asserted  that  the 
other  50%  was  made  up  "of  the  executives  or  managers 
of  firms  or  presidents  or  owners  of  business"  (see  App. 
Br.,  p.  31)  but  this  was  not  his  testimony.  His  testimony 
was : 

''The  other  50%  that  made  up  the  list  were  made 
up  of  some  of  the  executives  or  managers  of  firms 
or  presidents  or  owners  of  business;  the  colored 
population  was  taken  into  consideration ;  we  put  some 
15  to  20  colored  people  in  the  jury  box  and  also 
put  the  same  number  of  Chinese  into  the  jury  box  " 
(158:8) 

In  other  words  50%  were  from  the  working  class  and 
the  other  50%  were  from  all  other  classes: 

"Q.  So  that  fifty  percent  in  that  classification  of 
truck  drivers,  carpenters,  plumbers,  longshoremen, 
people  of  that  general  classification  that  we  call  work- 
ing people  and  their  wives  made  up  about  half  the 
list? 

A.      That  is  correct. 

Q.  And  the  other  half  was  made  up  of  everybody 
else? 

A.    Yes. 

Q.  Was  that  other  half  restricted  to  high-salaried 
executives  of  corporations? 
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A,  Well,  I  don't  know  what  a  high-salaried  execu- 
tive of  a  corporation  is,  but  I  do  put  in  some  vice- 
presidents  of  banks.  I  put  them  in  there — tellers  of 
banks,  general  managers  of  plants,  owners  of  small 
businesses.  For  instance,  I  put  a  tailor,  a  man  who 
owns  a  tailoring  business,  I  put  him  in  that  class. 

Q.     And  a  cleaner  and  dyer? 

A.     If  he  owns  a  business,  I  put  him  in  that  class. 

Q.     Neighborhood  grocery  store? 

A.    Yes. 

Q.  Or  a  meat  or  grocery  concessionaire  in  a  large 
market? 

A.    Yes. 

Q.     You  put  them  in  that  classification? 

A.     Yes."  (222:19-223:12) 

He  did  not  try  to  get  a  group  of  a  particular  class  or 
discriminate  by  excluding  any  particular  class,  or  by  over- 
loading or  including  any  particular  class  and  in  this  sense 
endeavored  to  equalize ;  if  he  found  he  was  overweighed  by 
department  store  clerks  or  insurance  people  he  balanced 
by  taking  carpenters  or  butchers  or  other  people  of  that 
class  (221:2). 

The  Jury  Commissioner  was  asked  what  percentage  of 
businessmen,  executives,  managers  and  owners  of  business 
he  selected  and  replied  by  asking  what  was  meant  by 
executives  (167:1-168:24).  The  term  was  not  thereafter 
used.  He  then  said  that  he  endeavored  to  divide  between 
"people  who  were  working  for  a  wage,  daily  or  by  the 
month,  laboring  people,  business  people  *  *  *  about  half 
the  names  of  business  people  in  and  the  other  half  those 
that  are  working  for  wages";  trying  to  get  a  balance; 
"50%  of  employers,  businessmen,  and  so  forth,  as  against 
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50%  of  people  earning  wages,  daily  or  weekly"  (171:5-172: 
4;  174:21).  He  made  it  clear  that  by  "business  people"  he 
did  not  mean  owners,  officers  of  corporations  or  principal 
executives  of  large  business  concerns.  He  testified  that  on 
the  list  as  a  whole  there  had  been  an  increase  of  labor- 
ing people  (188:2),  that  from  25  to  30%  represented 
manual  laborers  (174:25-175:8;  183:15)  and  that  by  busi- 
ness people  he  did  not  mean  managers  and  executives; 
that  there  were  very  few  executives  (205:25);  that  there 
were  not  50%  of  managers  and  executives  (207:9;  208:5); 
that  among  business  people  he  included  all  people  who 
were  connected  with  business;  that  business  people  would 
include  people  operating  small  businesses  of  their  own,  such 
as  a  storekeeper,  a  market  keeper,  a  butcher  having  a 
concession,  department  managers,  buyers  and  people  of 
that  class,  employees  of  business  houses  as  salesmen  and 
accountants;  that  he  did  not  intend  the  expression  to  mean 
officers  of  corporations  or  executives  (203:7-25);  that  a 
young  lady  who  was  a  clerk  would  be  a  business  person 
and  he  would  include  clerks,  stenographers,  solicitors,  and 
salesmen  (205-206:21): 

**Q.  I  present  again  that  the  record  is  indefinite. 
Counsel  said  in  the  other  fifty  per  cent  you  put  in 
— and  we  have  been  talking  here  about  a  fifty  per 
cent  and  I  don't  know  whether  that  is  this  fifty  per 
cent  or  not,  but  fifty  per  cent  or  half  of  the  people 
on  your  list  are  managers  and  presidents  and  officers 
of  corporations,  and  business  people  of  that  type! 
A.    No,  they  are  not. 

Q.  So,  you  are  talking  about  business  people  and 
you  mean  people  connected  with  what  you  would  call 
a  business  house,  an  insurance  concern  or  a  stationery 
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or  a  department  store,  whatever  their  occupation  or 
position  might  be  there? 

A.    Yes,  that  is  my  interpretation  of  business. 


That  may  include  some  department  heads? 

Yes. 

But  it  would  also  include  a  salesgirl? 

Yes. 

Or  a  stockroom  clerk? 

Yes. 

Or  salesman  or  solicitor,  people  of  that  type? 

Yes."  (208:5—208:21) 


''I  am  telling  you  my  idea  of  business  people  are 
people  that  are  connected  with  business.  I  wouldn't 
call  a  hod  carrier  a  business  man,  but  I  think  a  clerk, 
a  salesman,  a  man  connected  with  a  business,  any 
type  of  business,  are  business  people."  (209:7-11) 

The  case  makes  apparent  the  insuperable  difficulty  of 
attempting  to  get  classifications  for  a  jury  list.  This  was 
pointed  out  in  Fay  'V.  New  York,  supra.  So  long  as  we  are 
dealing  with  only  two  mutually  exclusive  classes  as  the 
black  and  the  white  races,  there  is  little  difficulty.  But 
there  is  no  agreement  on  social  and  economical  classifica- 
tion, and  the  classes  are  not  mutually  exclusive.  The  hired 
man  of  a  corporation  working  on  a  salary  may  be  wealthy, 
prominent  and  of  enviable  social  position  or  he  may  be 
just  the  reverse.  The  proprietor  and  chief  executive  of  a 
business,  whether  it  is  large  or  small  may  be  rich  or  poor 
and  whether  one  or  the  other  may  be  respected  or  in  ill- 
repute.  The  owner  of  a  small  business  (on  this  jury  there 
was  a  sign  painter  who  had  his  own  l)usiness)  socially 
and  economically  may  be  of  the  same  class  as  a  journey- 
man plumber  working  for  an  hourly  or  a  daily  wage.  A 
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butcher  may  be  a  member  of  the  Armour  family,  a  depart- 
ment head  of  Swift  &  Co.,  the  proprietor  of  the  meat 
concession  in  the  Rex  Market  on  Polk  Street  or  a  clerk 
behind  the  counter  at  a  Safeway  Store.  Ministers  and 
teachers  are  traditionally  poor.  Gamblers,  if  we  can  be- 
lieve the  daily  papers  and  the  difficulties  of  the  telephone 
company,  are  rich.  Negroes  and  women  appear  all  along 
the  social  and  economic  scale.  This  need  not  be  enlarged 
upon.  We  respectfully  refer  the  Court  to  Mr.  Justice 
Jackson's  opinion  in  the  Fay  Case. 

The  problem  presented  by  the  inclusion  of  women  is  a 
specific  instance  of  the  difficulty.  The  Clerk  indicated  he 
endeavored  to  select  50%  women, — from  40%  to  50% 
(157:14;  211:21).  The  Jury  Commissioner  endeavored  to 
get  40%  (188:12;  189:1;  190:1;  195:16).  The  actual  per- 
centage of  the  panel  as  finally  sworn  was  slightly  lower. 
It  is  to  be  compared  with  7000  out  of  60,000  on  the  general 
panel  in  the  Fay  Case  and  30  out  of  approximately  2911 
on  the  special  panel  where,  in  Note  4,  citing  the  Akins 
Case,  it  was  said  it  was  almost  frivolous  to  argue  that  any 
bias  against  women  was  shown.  The  opinion  (91  L.ed. 
(Adv.  Op.)  at  1532)  points  out  that  the  considerations 
affecting  the  inclusion  of  women  are  historical  as  well  as 
logical.  A  few  of  the  practical  considerations  are  that 
it  is  more  difficult  to  determine  the  occupation  and  eco- 
nomic status  of  a  woman  or  of  her  husband  (if  not  work- 
ing she  is  listed  merely  as  housewife)  and  so  to  get  a 
proper  balance  in  other  classifications.  Women  whose 
names  are  drawn  from  the  box  are  less  likely  to  present 
individual  claims  of  exemption  or  excuses  on  the  ground 
of  hardship.    There  is  a  real  likeliliood  that  if  the  names 
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put  into  the  box  are  60%  men  and  40%  women,  the  panel 
finally  selected  may  well  be  50%  of  each.  But  the  point 
need  not  be  over-worked.  There  is  no  requirement  of  pro- 
portional representation  of  women  (see  p.  22  above).  The 
point  was  made  when  this  case  was  before  the  Supreme 
Court  of  the  United  States  and  was  there  ruled  against 
appellant  sub  silencio  (see  p.  14  above).  And  see  the 
earlier  opinion  of  this  court,  149  F.2d  783. 

There  is  nothing  to  the  point  that  the  names  were 
selected  by  the  Clerk  and  the  Jury  Commissioner  at  ran- 
dom from  lists  of  voters  and  directories.  There  is  no 
requirement  that  the  names  be  selected  by  some  scheme  of 
chance  or  according  to  some  mathematical  formula.  In- 
deed, this  would  be  a  violation  of  the  statute.^^  The  statute 
commits  the  matter  to  the  discretion  of  the  Clerk  and  the 
Jury  Commissioner  (see  p.  25).  This  point  was  made 
when  this  case  was  before  the  Supreme  Court  of  the 
United  States  and  was  given  silent  treatment. 

There  is  nothing  to  the  point  that  there  was  no  order 
directing  the  parts  of  the  district  from  which  the  jurors 
should  come.  The  statute  contemplates  that  they  may 
not  come  from  the  whole  district  and  it  is  no  objection 
because  they  do  not  (App.  B,  p.  9).  The  practice  followed 
here  was  one  that  had  been  followed  consistently.  Indeed, 
it  was  the  practice  for  30  years  under  Mr.  Calbreath's 
predecessor  as  Clerk  and  under  Mr.  Mikulich  (see  Appel- 
lee's Brief  in  CCA.  9  No.  10681  where  references  are 
given  to  the  testimony  of  Mr.  Maling  and  Mr.  Mikulich). 
It  was  a  practice  adopted  on  the  instruction  of  the  Court, 
and  certainly  received  tacit  approval  of  the  District  Court. 


85.     28  U.S.C.  §  412.   See  Appendix  B,  p.  7. 
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But  there  is  sometliing  more  important.  Before  the  names 
for  this  panel  were  drawn  two  judges  of  the  District 
Court,  Judges  Goodman  and  Roche,  on  June  6,  1946,  had 
an  open  hearing  and  inquired,  among  other  things,  of  the 
parts  of  the  district  from  which  the  names  had  been 
selected.  With  that  information  the  Court  then  made 
a  finding  that  the  names  "have  been  properly  selected," 
and  made  a  formal  order  for  drawing  the  names.  If  a 
formal  order  was  required  it  was  made  (161:19).  (Cf. 
Leivis  V.  U.  8.,  279  U.S.  63,  73  L.ed.  615.) 

Nothing  else  needs  be  considered.  The  burden  was  on 
the  challenger  to  make  and  sustain  claims  of  irregularity. 
All  gaps  are  filled  by  the  presumption  of  regularity  in  the 
conduct  of  the  Clerk  and  the  Jury  Commissioner.^"  There 
is  nothing  to  meet  or  overcome  this  presumption  even 
where  testimony  was  introduced. 

Some  reference  has  been  made  to  the  37  talesmen  drawn 
in  this  case.  This  can  have  no  bearing  on  how  the  Clerk 
and  Commissioner  acted  (see  page  23  above).  But  the 
statements  made  are  inaccurate.  We  summarize  the  record 
in  Appendix  D. 

Ill 

THE  EVIDENCE  SUSTAINS  THE  VERDICT 
AND  JUDGMENT 
A.     BASIC  FACTS. 

On  the  first  appeal  on  the  merits,  it  was  claimed  the 
evidence  did  not  support  the  verdict.  This  court  consid- 
ered and  rejected  that  claim  (CCA.  9,  No.  10681;  149 
F.2d  738,  788).  The  evidence  on  the  second  trial  was  sub- 


86.     See  the  Lewis  Case,  quoted  in  note  79  above. 
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stantially  the  same,  except  that  in  some  respects  the  evi- 
dence strengthened  the  defendant's  position."^  Our  state- 
ment of  the  case  will  follow  that  in  our  brief  on  the 
earlier  appeal  with  appropriate  reference  to  this  record. 
Appellant's  brief,  as  on  the  jury  question,  tells  only  part 
of  the  story.  It  disregards  the  rule  that  the  verdict  has 
resolved  all  conflicts  in  favor  of  appellee,  disregards  in- 
ferences favorable  to  appellee  and  distorts  the  evidence 
by  selecting  only  those  parts  of  it  thought  to  help  appel- 
lant. This  makes  it  necessary  briefly  to  review  the  evidence. 
Most  of  the  testimony  of  what  occurred  before  the  day 
of  the  accident,  comes  from  appellant.  He  testified,  as  well, 
to  what  happened  on  the  day  of  the  accident  up  to  the 
time  he  jumped  from  the  train.  In  view  of  the  claim  of 
mental  abnormality,  it  is  significant  that  he  testified,  in 
some  detail,  from  his  own  recollection.^* 

1.    Appellant's  Actions  Up  to  the  Day  of  the  Accident. 

Appellant,  his  fiance,  whom  he  had  known  about  3 
months,  and  his  friend,  Johnnie  Morris,  left  San  Fran- 
cisco on  Saturday,  February  17th,  1940,  and  arrived  in 


87.  Testimony  and  evidence  by  interrogatories  and  documents 
M-as  exactly  the  same  of  course  and  the  testimony  of  4  witnesses, 
Wilcox,  the  express  messenger,  conductor  Cosgrove,  Dr.  Bernard, 
and  Carl  Smith,  investigator  for  the  California  Motor  Vehicle  De- 
partment, was  exactly  the  same  because  given  by  reading  their 
testimony   of   the   first   trial. 

Witnesses  who  were  not  called  at  the  first  trial  were  engineer 
Tassi,  called  by  the  plaintiff  and  the  ambulance  driver  Laity  and 
deputy  Sheriff  Parks,  called  by  the  defendant. 

88.  He  said  that  in  testifying  on  his  deposition  in  April.  1941, 
on  the  first  trial  in  November,  1942  and  on  this  trial  he  was 
testifying  from  his  "own  memory  and  not  what  someone  else 
told"  him  (483,  484).  Compare  our  brief  on  the  earlier  appeal, 
p.  41,  note  85.  Dr.  Anderson  testified  that  one  of  the  aspects  of 
alcoholic  psychosis  is  loss  of  memory  (647,  657-&59).  He  had  no 
loss  of  memory. 


42 

Reno  next  morning.  The  object  of  the  trip  was  his  marriage 
to  his  fiance.  They  were  married  in  Reno  on  the  18th  (373, 
412,  413,  484-494).  All  three  went  to  the  Senator  Hotel,«« 
about  8  blocks  from  the  Southern  Pacific  Depot,  and 
stayed  there  through  Friday,  the  23rd  (414,  485,  494-496). 
On  Monday,  the  19th,  appellant  quarreled  with  his  wife®" 
and  started  drinking'*^  (413,  485,  486,  496,  498).  Monday 
through  Thursday  he  drank  and  gambled.  His  drinking 
was  in  the  hotel  room  with  Morris;  they  drank  about  one 
bottle  of  bourbon  a  day,  and  perhaps  had  some  drinks  in 
a  bar^2  (374,  501-504).  Possibly  by  Friday,  and  certainly 
by  Saturday  morning,  he  had  lost  all  their  money— they 
were  all  broke  (413,  501,  504).  He  was  not  sure  whether 
he  drank  on  Friday  (504).  At  any  rate,  on  Saturday  they 
were  out  of  money  and  left  the  Senator  Hotel  with  their 
bill  unpaid,  leaving  their  bags  (514,  516).  On  deposition 


89.  He  did  not  remember  the  names  of  the  proprietor  or  the 
room  number.  When  asked  Avhether  he  registered  as  "George 
Wendell  and  wife— Marin  County"  he  said  "A.  No,  it  is  not— 
not  that  I — no.";  that  if  he  used  another  name  he  was  drunk 
(494,  495). 

He,  his  wife  and  Morris  did  not  use  their  right  names  (769- 
773).  They  occupied  rooms  338  and  337  (1044)  and  the  names 
registered  for  room  338  were  "George  Wendell  and  wife,  Marin 
County,  California"  (771,  772). 

90.  He  said  his  wife  told  him  she  had  been  married  twice  before 
and  didn't  care  for  him;  that  he  had  known  her  and  her  father 
about  3  months  but  had  not  known  she  had  been  married ;  that  he 
had  so  testified  on  deposition  and  on  an  earlier  trial  and  now  so 
testified  (487,  488).  Yet  the  affidavit  for  marriage  license  which 
he  signed  showed  she  had  been  married  before!  (488,  489 
493).  V       >         , 

91.  After  he  was  asked  whether  he  registered  at  the  hotel 
under  a  fictitious  name  (.see  note  89)  he  was  inclined  to  move 
some  of  the  drinking  up  to  Sunday  the  18th  (495-497).  Earlier, 
on  his  deposition  (498)  and  on  the  first  trial  (500)  he  said  he 
started  after  the  quarrel  on  Monday. 

92.  Hardly  enough  to  produce  DTs  in  view  of  the  fact  Mrs. 
Tbiel  drank  some  of  the  whisky  (503). 


43 
he  testified  that  on  Saturday  he  had  only  10  cents  left, 
in\t  this  in  a  slot  machine,  got  80  cents,  and  with  this 
bought  whisky"^  (505  et  seq.)- 

Appellant  says  that  on  Saturday,  the  24th,  he  was 
nervous,  upset  and  sick;  that  he  had  hallucinations®^  (489, 
515) ;  that  he  was  out  of  money  and  anxious  about  getting 
home  (515).  Saturday  night  he  and  his  wife  stayed  at  a 
different  hotel  (414,  485,  489). 

Appellant  had  nothing  to  drink  for  over  24  hours  before 
he  jumped  out  the  train  window.**^  The  amounts  of  alcohol 
he  had  taken  were  not  excessive;  give  no  foundation  for 
hallucinations  that  harm  threatened.®"  There  is  nothing 
to  show  that  he  was  not  fully  oriented,  that  he  did  not 
fully  appreciate  his  surroundings,  know  where  he  was  and 
what  he  was  doing.  He  did  not  try  to  run  away. 


93.  On  the  trial  he  tried  to  move  this  to  Sunday  morning 
(505).  But  the  rest  of  the  record  makes  it  clear  he  drank  nothing 
on  Sunday  and  the  date  was  not  corrected  on  the  deposition 
though  other  dates  were  (505-513).  See  note  95. 

In  any  event  it  wa*i  stipulated  that  he  was  sober  when  he  got 
on  the  train  and  he  so  testified  (541,  587). 

94.  On  this  trial  for  the  first  time  appellant  enlarged  on 
the  claimed  Saturday  night  hallucinations ;  said  that  he  spent 
all  night  on  top  of  a  dresser,  did  not  go  to  bed,  did  not  take  his 
clothes  oft',  threw  sticks  down  a  light  well,  etc.  Yet,  in  the  same 
breath,  he  says  his  wife  was  with  him  all  the  time  and  was  un- 
moved by  his  antics  (516,  et  seq.).  His  deposition  clearly  in- 
dicated that  he  did  go  to  bed  (516).  He  says  that  he  did  not 
change  his  clothes  (489,  490).  Evidence  of  his  neat  appearance 
the  next  day  contradicts  his  story. 

95.  At  one  point  he  said  he  drank  nothing  even  on  Saturday 
(514)  and  on  his  deposition  said  the  slot  machine  episode  may 
have  been  on  Friday  (see  505-513  and  note  93).  In  any  event  it 
was  stipulated  he  was  not  drunk  Sunday  afternoon  and  evening. 

96.  His  fears  were  also  for  Morris  and  Mrs.  Thiel,  he  says 
(415,  433,  439,  557)  a  subjective  symptom  said  by  plaintiif's 
witness  Dr.  Anderson  not  to  be  a  symptom  of  alcoholic  psychosis 
(647,  660).  He  says  he  feared  for  his  wife  on  the  train.  But  he 
left  her  alone  (557). 
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2.    Appellant's  Actions  on  Sunday,  Feb.  25,  1940,  Until  Just 
Before  Train  Time. 

Appellant  says  that  on  Sunday,  the  25th,  he  was  nervous, 
and  afraid.''*^ 

Appellant  had  nothing  to  drink  on  Sunday,  the  day  of 
the  accident  (484,  525-530;  see  notes  93  and  95).  He  got 
up  about  6  a.  m.,  before  sun-up,  and  left  the  hotel.  Al- 
though he  claims  to  have  been  in  fear,  before  sun-up,  he 
wandered  around  Reno,  alone  (418,  489,  525-530).  When 
he  left  he  asked  his  wife  to  meet  him  at  the  Southern 
Pacific  Depot  at  11  o'clock.  About  11  o'clock  he  met  her 
and  Morris  there.  That  was  the  first  time  he  had  been 
there  or  had  any  contact  with  appellee  since  arrival  in 
Reno  (418,  419,  428:1;  489,  522,  525,  526).  From  the  time 
he  arrived  at  the  Southern  Pacific  Depot  until  he  boarded 
train  No.  9  he  stayed  in  the  waiting  room,  in  front  of  the 
ticket  office,  except  when  all  three  left  for  the  Western 
Union  office  (376,  427,  428,  530). 

Before  4  o'clock  Mrs.  Thiel  phoned  her  mother  collect 
to  have  money  wired.  Appellant  told  his  wife  what  to  say 
(431,  532).  All  three  waited  at  the  station  for  a  reply  until 
about  6  P.  M.  (427,  428,  530,  545),  when  they  heard  the 
money  had  been  wired,  left,  and  walked  to  the  telegraph 
office"  (427,  431,  432,  530,  533).  It  was  then  dark  (537, 
538).  From  there  they  walked  to  the  police  station  and 
were  interviewed  (377,  434  et  seq.,  531),  the  police  saw  no 
reason  to  detain  them  and  suggested  they  take  their  train 
for  San  Francisco''^  (1032,  1033,  1035-1041),  they  walked 

97.  Although  he  says  he  was  afraid  and  the  money  was  wired 
to  his  wife  he  could  not  or  would  not  say  why  he  went  with  them 
instead  of  staying  at  the  station  (538). 

98.  There  is  no  claim  the  railroad  knew  anything  about  what 
happened  at  the   police   station.    Each   of   the   three   was   inter- 
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to  the  Senator  Hotel,  paid  their  bill,""  got  their  bags  (436, 
531,  539),  walked  back  to  the  railroad  station,  arriving 
about  8  o'clock,  having  stopped  to  eat  on  the  way  (430, 
436,  437,  531,  539,  540,  545),  and  were  there  till  the  train 
arrived  (531). 

3.    Appellant's  Actions  From  the  Time  He  Returned  to  the 
Depot  Until  He  Went  Through  the  Train  Window. 

The  railroad  station  was  lighted  and  there  were  people 
in  the  waiting  room  (538).  Tickets  for  San  Francisco  were 
bought  (546).  When  the  train  arrived  appellant,  his  wife 
and  Morris  got  on  the  head  end  of  the  second  coach,  on 
the  station  side,  practically  in  front  of  the  waiting  room, 
went  into  the  second  coach  and  took  seats.  Appellant  got 
on  without  assistance  (549  et  seq.,  619).  Ripi^etoe  followed 
immediately  behind  them.  This  was  the  first  time  Rippetoe 
noticed  appellant.  Nothing  had  attracted  his  attention  to 
the  three  people  (614,  619,  620).  Yet  he  had  been  in  the 
depot  since  about  4:30  (618). 

After  the  train  left  Reno,  appellant,  Morris  and  Rippetoe 

viewed  by  Detective  Sergeant  Castlebury  and  Thiel  said  he  was 
in  danger  and  was  being  followed  (1029-1031).  Thiel  did  not 
appear  drunk  and  there  was  no  odor  of  alcohol  (1032).  Castle- 
bury,  after  observing  and  interviewing  them  advised  them  to 
take  their  train  to  San  Francisco  and  said  he  had  no  facilities 
"to  guard  anyone  who  apparently  didn't  need  any  assistance 
along  that  line,"  and  that  since  he  was  accompanied  by  "two 
normal  adults,  that  he  felt  that  he  was  in  perfect  safety"  (1033). 
The  Reno  police  had  facilities  for  caring  for  people  who  might 
harm  themselves.  When  in  his  judgment  there  was  such  a  case 
Castlebury  used  these  (1041).  But  he  never  assumed  that  Thiel 
should  be  detained  or  guarded  (1040)  ;  he  was  coherent,  knew 
where  he  was  and  looked  normal  (1037-1039)  and  no  effort  was 
made  to  detain  him  and  no  record  or  report  was  made  because 
it  was  not  thought  warranted  (1035-1036). 

99.  Although  he  says  he  was  acting  queerly  and  his  wife  and 
Morris  knew  it,  he  was  given  the  money  received  and  paid  the 
hotel  bill!   (539). 
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went  from  the  second  coach  to  the  smoker  (370,  453,  552, 
556,  557,  560,  611,  614,  623).  Appellant  and  Morris  took  a 
seat,  Thiel  next  to  the  window,  and  Morris  on  the  aisle. 
Eippetoe  was  in  the  seat  ahead  (450,  561,  612,  613,  633). 
There  was  a  trainman  in  the  back  of  the  car  (450,  451,  561, 
905). 

About  20  minutes  out  of  Reno,  but  still  in  Nevada,  the 
conductor  came  through  lifting  transportation  (452,  561, 
562,  608,  613,  1074).  Wlien  he  reached  Morris  and  appel- 
lant, Morris  stood  up.  According  to  appellant  Morris  was 
standing  talking  to  the  conductor  (562,  624,  626),  and 
according  to  the  conductor  the  conductor  had  passed  on 
a  step  or  two  (1077,  1095)  when  appellant  suddenly  opened 
the  window  and  leaped  out  (454,  562-565,  613-615). 

Appellant  undertook  to  testify  in  detail  to  what  hap- 
pened in  the  smoker,  how  and  why  he  went  out  the  window 
and  what  led  up  to  this.  But  when  he  was  not  testifying  in 
his  own  law  suit  his  statements  were  different.  At  Truckee 
he  was  helped  by  Carl  E.  Smith,  an  employee  of  the  Cali- 
fornia Motor  Vehicle  Department  (1053).  He  told  Smith 
he  had  been  on  relief,  looking  for  a  position  in  Reno,  was 
desperate,  did  not  know  what  to  do  and  that  was  why  he 
jumped  (1054). 

William  H.  Laity  drove  the  ambulance  which  took  Thiel 
to  Reno.  It  was  a  converted  seven-passenger  standard  au- 
tomobile. To  get  the  ambulance  couch  in  it  was  rebuilt. 
The  right  half  of  the  front  seat  was  removed  and  the 
couch  extended  into  the  automobile  so  the  patient's  head 
was  next  to  the  driver  (926-928,  936).  On  the  way  in  Laity 
and  Thiel  talked  intermittently  (931,  934).  Laity  asked 
what  happened  and  Thiel  said : 

"Well,  I  really  don't  know."  He  said,  "There  were 
three  of  us  sitting  in  front  of  the  coaches,  and  the 
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otlier  gentleman  and  T  went  forward  to  the  smoker," 
and  he  said  that,  "We  were  sitting  there,  and  on  the 
spur  of  the  moment  I  raised  the  window  and  jumped," 
and  then  he  said,  "I  don't  know  why  I  did  it."  He 
said,  "I  don't  want  to  die  now.  At  that  time  I  did." 
(932:12-18) 

Thiol  said:  "I  don't  know  what  came  over  me.  I  raised 
the  window  and  jumped  out"  and  gave  no  reason  at  all 
(935). 

Next  morning,  in  the  hospital,  about  24  hours  before 
he  was  seen  by  Dr.  Wyman  (675,  692),  Parks,  chief  crim- 
inal investigator  for  the  District  Attorney  and  Sheriff  at 
Reno  (948),  after  receiving  permission  from  the  head 
nurse,  talked  to  Thiel  in  the  presence  of  the  head  nurse 
(949,  950,  953,  955).  Thiel  told  Parks  that  "he  jumped  on 
the  spur  of  an  impulse,  and  before  he  reached  the  ground 
he  was  sorry  he  had  jumped"  (959). 

Months  later  at  the  San  Francisco  Hospital  he  signed 
a  statement  that  he  was  "confused  about  the  details  of  the 
accident  and  at  the  present  time  cannot  remember  exactly 
how  it  happened.  Patient  states  he  had  not  been  drinking" 
(569-573). 

4.    Appellant^s     Testimony     of     His     Mental     Condition     and 
Claimed  Notice  to  Appellee. 

This  case  presents  grave  questions  of  appellant's  ver- 
acity. He  has  testified  to  what  he  thinks  are  new  helpful 
details  of  his  Saturday  night  hallucinations,  now  disclosed 
for  the  first  time  to  anyone  (see  note  94)  to  an  untruthful 
statement  that  he  did  not  know  his  wife  had  been  married 
before  (see  note  90),  hesitated  and  then  denied  that  he 
registered  under  a  fictitious  name  (see  note  89)  and  was 
squarely    contradicted    repeatedly.    We    might    omit    any 
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reference  to  his  testimony.  The  jury  was  entitled  to  dis- 
regard all  of  it.  But  this  is  what  he  says: 

On  Sunday  he  feared  he,  his  wife  and  Morris  would  be 
harmed  (see  note  96).  He  complained  to  others  (415,  432). 
People  in  the  station  looked  like  they  were  practically  all 
after  him  (437).  Just  before  he  jumped  he  saw  a  man 
ahead  in  the  smoker  who  appeared  to  have  a  knife  in  his 
chest  (454).  On  the  first  trial  he  said  he  did  not  know 
the  train  was  moving  (R.  574).  But  after  his  witness,  Dr. 
Anderson,  testified  that  appellant  told  him  he  became 
frightened  as  the  train  swung  around  a  curve  (E.  635,  636), 
this  pretense  was  given  up,  and  appellant  testified  that 
he  went  to  the  smoker  and  the  conductor  came  through, 
after  the  train  left  Reno  (561).^  On  this  trial  there  was  no 
such  pretense  (561).  He  further  testified: 

After  he  first  arrived  at  the  station  two  ticket  sellers 
were  on  duty  (429).  He  told  one  that  he  was  afraid  to 
leave  the  station,  and  to  call  a  policeman.  He  heard  Morris 
asked  for  a  policeman,  and  say  he  could  not  handle  appel- 
lant^  (428,  432,  437,  440).  Morris  made  similar  statements 
after  return  from  the  telegraph  office  (439,  440).  Appellant 
asked  for  a  policeman  to  ride  the  train,  and  was  told  one 
would  be  along  soon  (437,  438). 

After  the  tickets  were  bought  a  railroad  policeman,  in 
uniform,  arrived  (438,  546),  and  appellant  asked  the  officer 
to  ride  the  train  (439-443,  736). 

After  the  train  arrived  the  policeman  did  not  get  on 
the  train,  so  appellant  got  off,  found  him,  and  the  police- 


1.  See  Appellee's  Brief  in  No.  10,681  at  page  45. 

2.  If  Morris  made  such  a  statement  it  was  untrue.  There  is 
no  evidence  anyone  had  trouble  handling  appellant.  But  appel- 
lant's testimony  does  indicate  a  consciousness  that  he  had  com- 
mitted himself  to  Morris's  care. 
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man  got  on  the  train  and  sat  near  appellant^  (445,  550, 
738-741).  Later  appellant  noticed  that  the  policeman  was 
gone  and  became  frightened  (448). 

5.    Further  Testimony  as  to  Appellant's  Appearance,  Conduct, 
and  as  to  Alleged  Conversations. 

Appellant's  witness,  Dr.  Anderson,  testified:  Patients 
with  delirium  tremens  have  hallucinations;  they  are 
anxious,  have  "a  flushed  face",  perspire  profusely,  have 
a  course  tremor,  jerky  movements,  and  rapid  pulse;  these 
signs  would  be  quite  apparent  to  lay  people  (655,  656). 
(No  witness,  not  even  appellant,  testified  to  the  presence 
of  any  of  these  signs.)  He  also  said  the  fears  are  for 
self,  not  others^  (647,  660). 

Mr.  Forsyth  was  the  ticket  agent  from  8  a.m.  to  4:30 
p.m.  (794-796).  He  first  noticed  appellant  and  his  com- 
panions when  they  came  to  the  ticket  window,  between 
10  a.m.  and  noon,  to  have  him  accept  a  collect  telegram 
wiring  for  money.  He  could  not,  and  suggested  that  they 
'phone  collect.  They  came  back  from  time  to  time  to 
inquire  for  a  reply  (796-798).  The  party  was  under  his 
observation  until  he  went  off  duty  (798,  799). 

Morris  was  about  5  feet,  10  inches  tall,  and  weighed 
at  least  160  lbs.  The  woman  was  tall  for  a  woman  and 
very  heavily  built.  Appellant  was  not  over  5  feet  6  inches, 
and  slim  (796,  797).  All  were  neat  in  appearance  (797). 
Morris  and  the  woman  were  sober,  coherent  and  normal 
(799).  Appellant  looked  like  a  man  who  had  a  hangover. 
He  talked  coherently  and  was  oriented.  He  did  not  have 
the  ''shakes",  and  appeared  normal.  He  knew^  where  he 


3.  Every  otlun-  witness  on  tlie  subject  contradicted  this. 

4.  See  note  96.    The  reaction  is  to  shield  self  from  harm ;  it  is 
not  the  attitude  of  one  seeking  harm  but  exactly  the  opposite. 
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was  and  with  whom;  he  did  not  stumble  or  stagger;  his 
face  was  not  flushed;  his  movements  were  not  jerky; 
he  caused  no  disturbance  or  commotion ;  there  was  no  loud 
talk  or  gesticulation.  He  was  not  extremely  nervous  and 
restless;  no  more  than  hundreds  of  passengers  who  wait 
for  a  train  (799-801,  805,  811,  812). 

Someone  said  that  appellant  had  been  drinking  (810). 
He  learned  that  appellant  was  afraid  to  leave  the  station 
but  not  why  (807).  Nothing  was  said  about  fear  of  life, 
nor  were  inquiries  made  about  police  (801).  When  Mr. 
Wogan  came  on  duty  Mr.  Forsyth  told  him  that  the  party 
was  waiting  for  money,  and  that  apparently  appellant  was 
afraid  to  leave  the  station  (810). 

Mr.  Wogan,  a  ticket  clerk  at  Reno  for  18  years,  was 
on  duty  from  4  p.m.  until  midnight  (813).  Mr.  Forsyth 
told  him  that  appellant  appeared  afraid  to  leave  the 
station  (814,  837).  The  statement  lost  significance  when, 
later,  appellant  did  leave  (821).  Mr.  Forsyth  also  told  hun 
of  the  'phone  call  for  money  (814).  Mr.  Wogan  observed 
the  party  from  time  to  time.  They  were  well  dressed.  He 
talked  only  to  Mrs.  Thiel.  She  inquired  about  the  money 
and  a  restaurant  (813-817).  Later  they  left  the  depot  (821). 
There  was  no  other  conversation  before  they  left  (814- 
816).  They  returned  about  an  hour  and  a  half  later  (816). 
Throughout  appellant  was  attended  by  his  two  com- 
panions (813).  Because  of  what  Forsyth  had  said  Mr. 
Wogan  gave  them  close  attention.  He  saw  no  basis  for 
the  remark.  His  description  of  the  party  corresponded 
with  Mr.  Forsyth's  (817,  824).  Mrs.  Thiel  and  Morris  were 
sober,  normal,  and  under  no  incapacity  (817,  818).  Appel- 
lant appeared  entirely  normal  (817,  818,  824,  825,  830,  836). 
He  was  not  demented  (842).  He  did  not  have  the  shakes, 
his  face  was  not  flushed,  and  his  movements  were  neither 
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irregular  nor  jerky  (821).  Tliere  was  no  gesticulating, 
argument,  noise,  row  or  anything  of  that  sort  (818,  823). 
Thiel  was  nervous,  but  not  more  so  than  normal  passen- 
gers. He  did  not  look  drunk  or  alcoholic  (817,  818,  8;U). 
He  did  not  tlien  ai)pear  to  liave  a  hang-over  (834).  The 
party  appeared  to  be  in  proper  condition  to  be  sold  tickets 
(834,  836,  837). 

Mr.  Wogan  had  no  conversation  with  either  of  the  men 
(816,  817,  819).  About  8  o'clock  he  sold  Mrs.  Thiel  3 
coach  tickets  (816,  819).  Although  appellant  looked  normal, 
in  view  of  what  Forsyth  had  said,  he  asked  Mrs.  Thiel, 
as  the  best  source  of  information,  whether  anything  was 
wrong  with  appellant.  She  said  that  he  was  somewhat 
nervous,  but  for  no  definite  reason;  that  it  might  be  the 
altitude;  that  he  was  disturbed  by  too  many  people.  She 
declined  to  take  a  drawing  room  (819,  833,  835).  Mr. 
Wogan  flatly  denied  any  such  conversations  as  appellant 
had  testified  to  that  appellant  was  afraid,  or  police  pro- 
tection was  requested  (819,  826).  Because  of  what  Mr. 
Forsyth  said,  when  the  railroad  policeman  came  on  duty 
Mr.  Wogan  asked  him  to  observe  appellant  (822,  836). 

Mr.  Sorenson,  a  railroad  police  officer  regularly  com- 
missioned by. the  Governor  of  Nevada,  but  paid  by  South- 
ern Pacific  Company,  came  on  duty  in  uniform  and  with 
his  badge  at  about  8:30  p.  m.  (443,  582,  585,  842-844).  He 
observed  appellant  and  his  companions,  but  had  no  con- 
versation there  with  either  Mr.  or  Mrs.  Thiel  in  the  station 
(845,  874),  Morris  said  that  Thiel  had  been  drinking 
heavily  lately,  was  "acting  crazy",  and  that  Morris  had 
come  to  bring  him  home ;  that  Thiel  had  tried  to  run  away 
once;  "After  I  get  him  on  the  train  then  I  will  be  all 
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right"  (595,  844,  848,  875,  876-886).^  He  observed  the  party 
until  the  train  left  (849),  but  had  no  further  conversation, 
except  as  noticed  below.  Appellant  looked  normal  and  was 
not  drunk  (849,  850,  879,  887,  888,  890,  891).  Mr.  Sorenson 
denied  that  he  was  asked  to  ride  the  train,  or  was  told 
appellant  was  afraid  or  would  harm  himself,  or  would 
not  go  without  protection  or  that  he,  Sorenson,  said  he 
would  go  along  (845).  Mr.  Sorenson  followed  the  party 
to  the  train,  but  did  not  go  in  the  car.  Before  the  train 
left  he  got  on  the  car  platform  and  looked  in,  as  he  often 
did,  but  he  did  not  go  in  (850,  851,  875). 

While  Mr.  Sorenson  was  on  the  station  platform,  appel- 
lant came  out,  but  returned  at  Mr.  Sorenson 's  suggestion. 
He  did  not  ask  Mr.  Sorenson  to  go  Avith  him.  Later  Morris 
came  along  and  Mr.  Sorenson  said  that  Thiel  had  stepped 
out  of  the  car,  to  which  Morris  replied  that  it  was  all 
right,  "I'll  take  care  of  him  now"  (850,  851,  878).  Before 
the  train  left  Mr.  Sorenson  told  a  brakeman  that  appellant 
had  apparently  been  drinking,  and  suggested  that  he  keep 
an  eye  on  him  (892-902). 

Mr.  Sherman,  the  brakeman,  testified  that  he  was  not 
at  the  car  entrance  all  the  time,  but  that  while  he  was 
there  Morris  came  out  and  said  to  the  policeman,  ''It  is 
all  right,  I  will  look  out  for  him",  which  prompted  Sher- 
man to  ask  what  was  the  matter.  The  policeman  said,  "I 
think  he  has  been  drinking"  (903-905).  Appellant  did  not 
look  drunk.  There  was  nothing  wrong  with  him  that  Mr. 
Sherman  saw  (906,  918). 

Mr.    Cosgrove,"   the   conductor,   first   noticed   appellant 

5.  Thiel  claims  to  have  been  present  at  the  conversation  (735 
u  .^^V:  ^S^^"  Sorensen  testified  plaintiff  made  some  objection 
but  planitiff  himself  put  in  the  same  matter  without  limitation 
by  reading  an  answer  to  an  interrogatory  (595). 

6  He  died  before  the  second  trial  and  his  testimony  at  the 
farst  trial  was  read  so  it  was  exactly  the  same. 
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when  he  was  collecting  the  tickets;  that  till  then  there 
was  no  conversation  with  appellant  or  any  of  his  com- 
panions (1075,  1076,  1085).  He  noticed  nothing  unusual 
with  appellant.  He  was  just  sitting  quietly  in  his  seat 
(1078,  1114). 

Appellant's  witness  Rippetoe  had  been  at  the  station 
since  4:30.  He  got  on  the  train  just  behind  appellant  and 
his  companions.  Nothing  attracted  his  attention  to  them. 
He  sat  behind  Thiel.  He  did  not  notice  appellant  before 
he  got  on  the  train;  there  was  no  loud  talk  or  arguing, 
and  he  heard  nothing  said  about  appellant  not  wanting  to 
stay  on  the  train.  Thiel  did  not  talk  to  the  conductor. 
While  the  policeman  got  up  on  the  car,  he  did  not  come 
in  and  sit  down  as  appellant  testified  (612-615,  619-621, 
625,  626).  There  was  nothing  unusual  in  the  smoker  (633). 

Appellant's  witness  Buck  was  a  passenger.  He  got  on  at 
the  rear  and  walked  through  to  the  smoker.  He  saw 
nothing  unusual.  His  attention  was  first  attracted  by  the 
commotion  when  appellant  went  through  the  window  (708, 
709). 

6.    Appellant's  Condition  Was  Not  in  Fact  Such  as  to  Require 
Special  Care  or  Attention  From  Appellee. 

The  claim  that  appellant  was  in  an  abnormal  mental 

condition  before  he  jumped  can  be  supported  only  by  what 
appellant  himself  said  as  a  witness  and  by  his  testimony 
of  hearsay  conversations.  And  plaintiff's  veracity  as  a 
witness  was  open  to  grave  question.'^ 

The  conversations  prove  nothing.  They  were  admissible, 
in  an  attempt  to  impute  notice,  but  are  no  evidence  of  the 


7.  His  testimony  is  inherently  inconsistent.  It  does  not  square 
with  his  own  modieal  evideneo  (see  note  iXJ  above).  It  is  contra- 
dicted in  almost  every  particular  where  others  were  present  and 
available  to  contradict  it,  including:  his  own  witnesses.  It  is  con- 
tradicted by  his  own  conduct  and  statements.  See  note  8  below. 
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fact.  They  are  untrue.  If  Morris  said  appellant  was  acting 
crazy,  was  hard  to  handle,  and  had  tried  to  run  away,  it 
was  untrue.  There  was  no  basis  in  appellant's  conduct. 
The  only  basis  could  be  what  appellant  said.  Appellant 
may  have  said  that  he  was  in  fear.  He  had  quarreled  with 
his  wife.  What  motive  of  self-pity,  to  attract  attention  or 
sympathy,  he  had  he  does  not  say.  It  is  a  legitimate  in- 
ference that  he  was  talking  for  effect.^ 

But  there  is  something  more  substantial.  There  was 
nothing  unusual  in  appellant's  appearance.  Not  even  he 
testified  to  any  abnormality  in  appearance  or  action,  or 
any  outward  sjinptom  of  D.  T.'s.  To  anyone  who  saw  him 
he  was  normal."  There  was  nothing  wrong  with  his  per- 
ception or  recollection.^"  He  described  in  detail  the  events 
of  the  week  in  Reno.  Although  he  claims  to  have  been  in 
fear  of  injury,  he  wandered  around  Reno  in  the  dark 
early  on  Sunday  morning.  He  had  little,  if  anything,  to 
drink  since  Friday.  His  speech  was  normal,  coherent  and 
rational.  He  claimed  to  remember  conversations.  He  re- 
membered and  recited  in  detail  the  events  of  the  day  of 
the  accident,  and  the  construction  and  arrangement  of 
the  station  (534etseq. ;  795).  He  knew  who  he  was  with, 
what  he  was  doing  and  where  he  was  going.  He  recognized 
policemen,  ticket  sellers,  the  Western  Union  office,  hotels, 
a  police  station,  a  place  to  eat,  etc.  He  knew  he  needed 


8.  He  never  explained  why  he  registered  at  the  Senator  Hotel 
under  a  fictitious  name  (note  89  above)  or  how  he  could  have 
been  ignorant  of  his  wife's  previous  marriage  when  the  fact  was 
stated  in  hi.s  affidavit  on  application  for  a  marriage  license  (see 
note  90  above). 

9.  Compare  the  conclusion  and  conduct  of  his  own  witness 
Castlebury  (note  98  above). 

10.  Want  of  memory  is  one  of  the  symptoms  of  DTs.  His 
Dr.   Anderson  so  testified    (647,   657-659).  See  note  88  above. 
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money  and  what  to  do  to  get  it.  There  was  no  loud  talking 
or  unruly  conduct,  gesticulation  or  commotion.  He  required 
no  assistance.  He  moved  normally.  He  knew  he  was  getting 
on  a  railroad  train,  and  where  it  was  going.  He  knew  with 
whom  he  got  on.  He  got  on  willingly.  He  knew  tickets  must 
be  bought  and  surrendered.  On  the  train  he  appreciated 
where  he  was,  and,  after  the  train  left  Reno,  that  it  was 
moving.  At  all  times  he  was  accompanied  by  two  people 
capable  of  caring  for  any  need,  one  of  whom,  with  his 
acquiescence,  had  assumed  to  do  so  and  so  stated. 

B.  APPELLEE  WAS  NOT  GUILTY  OF  NEGLIGENCE  IN  BEING  UN- 
ABLE TO  PREVENT  APPELLANT  FROM  LEAPING  FROM  THE 
TRAIN. 

Since  the  sufficiency  of  the  evidence  was  argued  to  this 
Court  and  passed  upon  we  will  not  enlarge  on  the  cases. 
Most  of  our  cases  were  cited  to  the  Court  on  the  earlier 
appeal  and  were  abstracted  and  quoted  for  the  convenience 
of  the  Court,  in  Appendix  H  to  our  Brief.  Most  of  the 
cases  which  appellant  cites  were  dealt  with  in  Appendices 
D  and  I.  This  matter  is  available  to  the  Court  and  we 
do  not  repeat  it. 

It  is  argued  that  appellee  owed  to  appellant  the  duty 
of  the  highest  care  and  is  liable  for  slight  negligence. 
While  ordinarily  as  to  transportation  a  common  carrier 
owes  that  duty,  this  rule  does  not  apply  where  the  risk 
realized  was  injury  to  the  passenger  from  his  own  con- 
duct. {Fagerdahl  v.  Coast  T.  Co.,  178  Wash.  482,  35  P.2d 
46.)  A  passenger's  disability,  if  any,  does  not  change  the 
carrier's  duty  or  increase  the  degree  of  care  required.  It  is 
only  a  circumstance  in  view  of  which  care  is  to  be  used. 
(See  Appendix  D  of  our  brief  on  the  earlier  appeal,  es- 
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pecially  Alabama  etc.  R.  Co.  v.  Alseep,  101  F.2d  157 
(CCA.  5) ;  Gulf  etc.  R.  Co.  v.  Conley,  113  Tex.  472,  260 
S.W.  561,  563.)  Under  any  rule  the  carrier  "is  bound  to 
guard  only  against  those  occurrences  which  can  be  reason- 
ably anticipated,"  and  a  "reasonable  man  *  *  *  will  neither 
neglect  what  he  can  foresee  as  probable,  nor  waste  his 
anxiety  on  events  that  are  barely  possible."  {Atchison  etc. 
Co.  V.  Calhoun,  213  U.S.  1,  9,  53  L.ed.  671,  675;  Kansas 
City  Southern  Ry.  Co.  v.  Pinson,  23  F.2d  247  (CCA.  5).) 

Nor  is  there  any  occasion  to  discuss  intoxication  and 
negligence  or  contributory  negligence.  Intoxication  does 
not  excuse  negligence,  nor  does  it  affect  defendant's  duty, 
except  only  where  a  plaintiff  is  obviously  so  intoxicated 
as  to  be  helpless,  and  is  seen  in  a  dangerous  position. 
This  was  discussed  in  Appendix  E  of  our  brief  on  the 
•first  appeal."  There  is  no  case  where  intoxication  affected 
the  result,  except  where  the  injured  party  was,  to  the 
knowledge  of  the  carrier,  incapable  of  caring'  for  himself. 

Appellee  was  entitled  to  judgment  as  matter  of  law 
unless  appellant  was  under  a  known  disability.  (See  appel- 
lant's brief,  pp.  61,  62.) 

The  first  essential  is  the  existence  in  fact  of  the  requisite 
disability.    The   only  disability  claimed  was  mental. 

Just  any  mental  incapacity — any  deviation  from  the 
normal  sober  person — will  not  do.  The  evidence  must 
show  "need  of  special  attention"  and  "that  the  passenger 
is  at  the  time  incapable  of  taking  care  of  himself." 
{Welch  V.  Spokane  etc.  R.  Co.  91  Wash.  260,  157  P.  679, 
681.)   The  passenger  must  be  "in  a  helpless  condition," 


11.  To  the  cases  there  cited  can  be  added  Pennix  v.  Winton, 
61  C.A.2d  761,  143  P.2d  940  (hr.  den.)  ;  San  Antonio  etc.  Co. 
V.  Fraser,  91  S.W.2d  948  (Tex.  C.A.)  ;  Bageard  v.  Consol.  Tr. 
Co.,  64  N.J.L.  316,  45  A.  620;  Fisher  v.  W.  Va.  etc.  Co.,  42  W. 
Va.  138,  24  S.E.  570. 
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{Gates  V.  Bisso  Ferry  Co.,  172  So.  829  (La.  App.).)  Special 
attention  is  required  only  "under  special  circumstances" 
and  ''the  mere  fact  that  a  passenger  is  drinking  or  under 
the  influence  of  liquor  is  not  enough";  "intoxication  that 
does  not  produce  helplessness  or  incapacity"  will  not  do; 
if  the  passenger  is  "merely  rendered  less  cai)able  of  pro- 
tecting himself  from  accident  or  injury,  than  he  otherwise 
would  be,  or  his  condition  induces  him  to  become  more 
indifferent  to  his  safety,  he  must  take  the  consequences 
of  his  own  recklessness,"  and  "his  right  to  recover  is  no 
greater  than  would  be  that  of  a  sober  person."  {Louisville 
Ry.  Co.  V.  Gregory's  Adm'r,  141  Ky.  747,  133  S.W.  805; 
L.  d  N.  R.  Co.  V.  Barnes'  Adm'x,  297  Ky.  616,  180  S.W.2d 
547.)  This  requirement  is  not  confined  to  drunks;  in  other 
cases  it  must  render  the  passenger  "unable  to  care  for 
himself."  {St.  Louis  etc.  Ry.  Co.  v.  Adams,  163  S.W.  1029 
(Tex.  Civ.  App.).)^^  The  incapacity  must  have  relation  to 
what  it  is  claimed  the  carrier  failed  to  do.  If  the  loss  of  a 
leg  requires  special  care,  it  does  not  impose  liability  for 
failure  to  prevent  suicide. 

At  least  until  appellant  went  through  the  window^^  he 
was  not  incapable  of  caring  for  himself.  If  there  were  any 


12.  See  also  Paris  etc.  B.  Co.  v.  Robinson,  104  Tex.  482,  140 
S.W.  434;  Louisville  etc.  Co.  v.  Mudd's  Admr'x,  173  Ky.  330, 
191  S.W.  102;  Dabuey  v.  R.  Co..  140  111.  App.  269  and  R'  Co.  v. 
Carr,  47  111.  App.  353  quoted  in  the  Welch  Case  above;  L.  &  N. 
K.  Co.  V.  Phelps'  Admr'x,  181  Ky.  689,  205  S.W.  793. 

13.  Even  this  does  not  necessarily  indicate  that  at  that  time 
appellant  was  suffering  such  mental  derangement  as  to  require 
attention  from  anyone.  A  deliberate  and  thoughtful  intention  to 
harm  one's  self  is  not  a  disability  within  the  rule  we  are  dis- 
cussing. 

But  even  if  it  could  be  assumed  that  this  act  alone  was  evi- 
dence from  which  an  inference  could  bo  drawn,  it  was  evidence 
of  a  mental  condition  only  at  that  time.  It  is  no  evidence  of 
mental  attitude  at  an  earlier  time.  All  the  other  evidence,  upon 
which  he  relies,  indicates  that  he  was  in  fear  of  harm,  sought 
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deviation  from  normal,  it  was  an  unfounded  fear  of  harm 
and  a  desire  to  avoid  it,  with  mental  capacity  to  know 
how;  not  a  mind  that  invited  injury."  (Cf.  Chicago  etc. 
Ry.  Co.  V.  Sears,  210  S.W.  684  (Tex.  Com.  App.).) 

Even  if  the  requisite  disability  exists,  this  is  not  enough. 
Its  existence  must  be  known  to  the  carrier.  The  carrier 
has  no  duty  to  examine  passengers.  It  can  presume  they 
are  sane  and  sober  until  it  has  actual  knowledge  to  the 
contrary.  The  doctrine  of  constructive  notice  has  no  appli- 
cation. {Fagerdahl  v.  North  Coast  T.  Co.,  above  ;^^  Watts 
V.  Spokane  etc.  R.  Co.,  88  Ore.  192,  171  P.  901,  906;  8.  P. 
Co.  V.  Buntin,  54  Ariz.  180,  94  P.2d  639  ;i«  Paris  etc.  Co.  v. 
Robinson,  104  Tex.  482,  140  S.W.  434,  439  ;i7  Shipman  v. 


protection  from  it,  and  knew  what  steps  to  take  to  get  protec- 
tion from  the  harm  he  feared  (compare  Chicago  etc.  Ry.  Co.  v. 
Sears).  Moreover,  while  we  have  this  evidence  of  his  rash  acts 
before  us  now,  as  one  of  appellant's  cases,  Dokus  v.  Palmer,  130 
Conn.  247,  33  A.2d  315,  318,  points  out  "the  defendants  at  the 
time  of  the  accident  had  not." 

14.  If  his  condition  were  as  claimed  by  him  and  appellee 
knew  it,  it  could  reasonably  anticipate  this  and  act  accordingly. 
See  Dr.  Anderson's  testimony,  p.  49  above. 

15.  Stating  the  rule  by  quotation  from  Sullivan  v.  Seattle 
Elec.  Co.,  51  Wash.  71,  97  P.  1109,  1112,  and  Welsh  v.  Spokane 
etc.  R.  Co.,  91  Wash.  260,  150  P.  679.  The  Sullivan  Case,  opinion 
by  Rudkin,  J.,  later  Senior  Circuit  Judge  of  this  Circuit,  held 
an  instruction  prejudicially  erroneous  which  permitted  recovery 
if  the  carrier's  agents,  although  they  did  not  know  of  the  dis- 
ability, should  have  known  of  it.  In  the  Welsh  Case  it  was  said 
that  there  was  not  even  a  duty  of  "observation"  to  ascertain  the 
passenger's  condition. 

16.  "But  if  the  carrier  does  not  know  of  the  abnormality  it 
owes  no  more  care  to  the  abnormal  than  it  would  to  a  normal 
passenger,  and  it  is  under  no  duty  to  make  an  investigation  to 
determine  the  condition  of  the  passenger." 

17.  Accord  with  the  cases  above  that  there  is  no  duty  of 
examination  or  even  of  observation:  So.  P.  Ry.  Co  v  Hayne 
209  Ala.  187,  95  So.  879;  III.  C.  R.  Co.  v.  Cruse,  123  Ky  463' 
96  S.W.  821;  Willets  v.  Buffalo  etc.  K.  Co.,  14  Barb.  (N.Y.) 
585;  Gulf  etc.  R.  Co.  v.  Garner,  115  S.W.  273  (Tex.  Civ.  App  )'• 
W.  &  A.  R.  Co.  v.  Earwood,  104  Ga.  127,  29  S.E.  913:  Scott 
v.  U.  P.  R.  Co.,  99  Neb.  97,  155  N.W.  217. 
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United^  etc.  Co.,  70  R.  I.  454,  40  A.2d  730.)  If  the  passen- 
ger's condition  is  revealed  only  by  tlie  accident,  there  is 
no  liability.  {Welsh  v.  Spokane  etc.  R.  Co.,  supra;  note  13.) 

But  more,  the  carrier  must  have  actual  notice  of  the 
precise  kind  of  disability.  If  it  has  notice  of  one  disability 
it  cannot  be  held  for  failure  to  guard  for  a  diiferent  dis- 
ability. {Fagerdahl  v.  North  Coast  T.  Co.,  above;  St.  Louis 
etc.  Co.  V.  Adams,  136  S.W.  1029  (Tex.  Civ.  App.) ;  Chic, 
etc.  Ry.  Co.  v.  Sears,  above.  Compare  Welsh  v.  Spokane 
etc.  Co.,  above;  Watts  v.  Spokane  etc.  Co.,  88  Ore.  192, 
171  P.  901,  906;  S.  P.  Co.  v.  Buntin,  above;  St.  Louis  etc. 
R.  Co.  V.  Dohyns,  54  Okla.  643,  157  P.  735,  738.) 

What  was  appellee's  knowledge?  There  was  nothing  in 
appellant's  appearance  or  actions  to  indicate  mental  dis- 
turbance. Passing  from  what  appellee  could  observe  to 
what  appellant  claims  was  told  (whether  true  or  untrue),^* 
and  assuming  knowledge  of  the  railway  policeman  is  ours 
(a  matter  not  free  from  doubt,  to  say  the  least ),^^  it  re- 


18.  His  claims  were  denied. 

19.  For  notice  to  an  agent  to  be  imputed  to  the  principal  the 
agent  must  recive  it  while  acting  within  the  scope  of  his  authority 
and  for  his  principal,  it  must  touch  or  concern  some  matter 
within  the  scope  of  his  agency,  and  must  be  a  matter  he  is  under 
a  duty  to  communicate  to  his  principal.  {Paine  v.  Trustees,  7  P. 
2d  174,  176;  Missouri  etc.  Co.  v.  Belcher,  88  Tex.  549;  32  S.W. 
518,  519.)  This  rule  has  been  applied  to  notice  of  the  condition 
of  a  passenger.  {Chicago  etc.  R.  Co.  v.  Sears,  210  S.W.  684; 
Pinson  V.  So.  Ry.  Co.,  85  S.C.  355,  67  S.E.  464,  466.) 

Where  railroad  policemen  are  appointed  under  authority  of 
statute,  although  paid  by  the  railroad  company,  they  are  exercis- 
ing authority  conferred  upon  them  by  the  State,  and  while  pursu- 
ing that  authority  are  not  agents  of  the  railroad.  The  Nevada 
statute  and  the  cases  on  this  general  proposition  are  dealt  Avith 
in  Appendix  E.  Here  railroad  police  officer  Sorenson  was  ap- 
pealed to  as,  and  because  he  was,  a  police  officer.  He  was  not 
appealed  to,  and  was  not  acting,  as  an  agent  of  the  Southern 
Pacific  Company.  He  was  acting  under  the  autliority  conferred 
upon  him  by  the  Governor  of  Nevada.    When  it  was  sought  to 
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mains  that  what  was  told  comes  to  this:  Appellant  did 
not  like  crowds,  feared  someone  would  harm  him,  was 
afraid  to  leave  the  station  (although  he  did  leave  it)  and 
wanted  protection — not  general  protection,  but  protection 
from  gangsters.  That  appellee  was  told  he  had  been  drink- 
ing, was  meaningless.  He  was  not  then  drunk,  and  did 
not  appear  to  be.  There  is  no  claim  appellee  was  told 
(1)  he  would  harm  himself  or  had  threatened  to,  or  (2)  did 
not  want  to  go  on  the  train.  He  had  not  tried  to  harm  him- 
self. His  mental  attitude  was  one  of  avoiding  harm.  He 
did  want  to  go  on  the  train.  He  offered  no  resistance,  and 
had  no  attitude  of  resistance. 

There  was  no  one  threatening  appellant.  Appellee  knew 
this.  So  it  comes  to  this :  We  are  told  that  appellant  wants 
protection  from  non-existent  harm  from  non-existent  per- 
sons. As  matter  of  law  or  fact,  what  steps  should  we  have 
taken  to  protect  him  from  a  non-existent  threat  of  harm? 
What  could  we  anticipate  from  a  non-existent  condition? 
(Compare  the  Sears  and  Adams  Cases.) 

We  knew  nothing  which  would  give  rise  to  a  reasonable 
anticipation  that  harm  would  come  to  appellant.  We  had 
no  notice  of  any  mental  condition  such  that  harm  would 
result,  or  that  appellant  was  in  a  position  of  danger  when 
there  was  still  time  to  act  to  prevent  injury.  Until  appel- 
lant went  out  the  window  he  never  was  in  danger.  (See 
note  14,  p.  58  above.) 

Even  w^hen  passengers  are  disabled,  from  drink  or  other- 
wise, and  are  unattended,  if  not  in  a  position  of  danger 

introduce  evidence  of  conversations  with  him  this  precise  objec- 
tion was  made,  but  was  overruled.  See  particularly  the  decision 
of  this  Court  in  Red  River  Lumber  Co.  v.  Cardenas,  95  F.2d 
157,  noticing  at  159  that  "the  acts  of  a  special  policeman  are 
presumed  to  have  been  done  in  his  capacity  as  a  public  officer." 
To  the  same  effect  Erie  R.  Co.  v.  Johnson,  106  F.2d  550  (CCA. 
6).  See  Appendix  E. 
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the  carrier  need  not  act  against  a  risk  not  then  present. 
It  need  not  guard  the  passenger  "to  prevent  him  from 
injuring  himself,  or  placing  himself  in  a  place  of  danger". 
(St.  Louis  etc.  R.  Co.  v.  Carr,  47  111.  App.  353 ;  the  Welsh 
Case  above.)  The  rule  has  been  applied  to  a  passenger  on 
a  bench  in  a  waiting  room  (Fagerdahl  v.  North  Coast  T. 
Co.,  above) ;  asleep  on  a  bench  on  a  ferry  boat  {Gates  v. 
Bisso  Ferry  Co.,.  above) ;  on  a  platform  of  a  car  stopped 
on  a  trestle  {Louisville  Ry.  v.  Gregory's  Adm'r,  above) ; 
seated  in  moving  railroad  cars  {Olson  v.  Minn.  etc.  Ry.  Co., 
V.  Adams,  43  N.D.  371,  175  N.W.  371.  See  also  Sullivan  v. 
Seattle  Elec.  Co.,  51  Wash.  71,  97  P.  1109,  and  Thixton  v. 
III.  C.  R.  Co.,  29  Ky.  910,  96  S.W.  548). 

Where  a  passenger  under  a  mental  disability  is  with 
an  attendant  or  companion  apparently  capable  of  caring 
for  him,  the  carrier  owes  no  duty  of  special  attention,  and 
is  not  liable  if  the  passenger  hurts  himself.  {Gates  v.  Bisso 
Ferry  Co.,  above;  Boyd  v.  Alabama  etc.  Co.,  Ill  Miss.  12, 
71  So.  164,  and  655;  Olson  v.  Minn.  etc.  R.  Co.,  above.  Cf. 
Fagerdahl  v.  North  Coast  T.  Co.,  above.  These  cases  deal 
with  intoxicated  or  otherwise  mentally  incapacitated  pas- 
sengers. Compare:  So.  Ry.  Co.  v.  Hayne,  209  Ala.  186, 
95  So.  869;  Arnett  v.  C.  d  0.  Ry.  Co.,  198  Ky.  742,  248 
S.W.  1040;  L.  S  N.  R.  Co.  v.  Dyer,  152  Ky.  264,  153  S.W. 
194.) 

Appellee,  as  to  the  claim  of  failing  to  provide  a  guard, 
was  entitled  to  a  directed  verdict.  But,  if  not,  without 
regard  to  appellee's  evidence,  there  was  a  jury  question. 
If  appellee's  evidence  was  believed,  and  it  was,  there  is 
no  liability.  The  only  claim  of  notice  is  through  the  police- 
man and  two  ticket  sellers.  The  ticket  sellers  denied  any 
conversations  which  could  convey  notice  of  any  incapacity. 
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If  it  cannot  be  said  as  matter  of  law  that  the  policeman 
was  acting  only  under  his  commission,  in  view  of  the  pre- 
sumption (see  note  19,  pp.  59,  60)  if  for  no  other  reasons, 
the  jury  could  find  as  a  fact  that  he  was  appealed  to  in  his 
official  capacity  and  was  acting  under  state  authority  and 
not  as  our  agent. 

The  jury  could  and  did  find  that  even  if  we  had  notice 
of  appellant's  condition,  there  was  no  breach  of  duty 
in  the  circumstances  of  this  case.-" 

But  there  is  a  shorter  answer.  Morris  was  in  the  seat 
with  appellant.  Rippetoe  was  immediately  ahead.  Con- 
ductor Cosgrove  was  a  step  away.  Appellant  went  so 
fast  that  no  one  could  stop  him.  Another  attendant  could 
not  have  done  more.  Any  failure  to  provide  a  guard 
was  not  a  cause  of  injury  {St.  Louis  etc.  Ry.  Co.  v. 
Adams,  above). 

For  closely  parallel  facts  see: 

Chicago  etc.  By.  Co.  v.  Sears,  210  S.W.  684  (Tex. 

Com'n.  App.) ; 
St.   Louis   etc.  Ry.   Co.  v.  Adams,  163   S.W.   1029 

(Tex.  Civ.  App.); 
Boyd  V.  Alabama  etc.  Co.,  Ill  Miss.  12,  71  So.  164 
and  655. 

With  these  should  be  compared: 

Olson  V.  Minn.  etc.  R.  Co.,  43  N.D.  371,  175  N.W. 

371; 
Gates  V.  Bisso  Ferry  Co.,  172  So.  829  (La.  App.); 


20.  Appellant  makes  some  reference  to  a  circular  and  rules  put 
out  by  appellee  (Plf.  Ex.  1).  (1)  The  circulars  clearly  state 
to  what  they  apply.  They  apply  only  to  "demented"  passengers, 
or  passengers  who  are  incapable  of  taking  care  of  themselves. 
(2)  Even  if  they  did  apply,  the  question  of  negligence  was  still 
for  the  jury. 
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Fagerdahl  v.  North  Coast  T.  Co.,  178  Wash.  482, 

35  P.2d  46; 
Paris  etc.  R.  Co.  v.  Robinson,  104  Tex.  482,  140  S. 

W.  434; 
L.  S  N.  R.  Co.  V.  Mudd's  Adm'x,  173  Ky.  330,  191, 

S.W.  102. 

In  the  Sears  and  Adams  Cases  the  mental  aherration 
clamied  was  the  same  as  here, — hallucination  of  danger 
from  robbers. 

No  case  supports  appellant's  claim.  The  farthest  any 
goes  is  to  hold  that  there  was  a  jury  question,  and  these 
are  distinguishable.  The  cases  above  hold  that  the  carrier 
was  entitled  to  judgment  as  matter  of  law.  Appellant's 
cases  are  reviewed  in  Appendix  I  of  our  brief  in  No. 
10,681.21 

C.     THERE  WAS  NO  NEGLIGENT  DELAY  IN  STOPPING  THE  TRAIN 
AFTER  APPELLANT  WAS  OUT  THE  WINDOW. 

Taking  estimates  from  men  admittedly  in  no  position 
to  estimate  correctly,  and  disregarding  what  actually  was 
done,  appellant  claims  delay  in  stopping  the  train. 

Rippetoe  estimated  he  was  holding  appellant,  dangling 
from  the  window,  from  1  to  5  minutes  (616)  but  said  that 
in  the  circumstances  it  was  very  hard  to  judge  time-- 
(628).  Appellant  was  kicking,  trying  to  get  loose  (627, 
635).    He  testified  that  the  conductor  said  ''Let  him  go" 


21.  Additional  cases  cited  are  of  the  same  sort, — they  hold 
no  more  than  that  there  Avas  a  question  for  the  jnrj'. 

22.  On  his  deposition  taken  by  the  plaintiff  August  3,  1942 
(628)  Rippetoe  said  "You  know  time.  You  are  not  mucli  of  a 
judge  of  time  then,"  (629);  that  his  best  estimate  was  "Well, 
something  like  a  minute."  (630). 
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(617).  This  was  denied,-^  but  could  have  no  bearing  be- 
cause appellant  was  not  turned  loose;  he  was  held  until 
his  coat  broke  and  he  slipped  from  it  (616,  617). 

The  conductor  testified  that  after  he  had  passed  just 
beyond  appellant  and  Morris  he  heard  a  window  open  and 
someone  holler  (1077,  1078,  1095).  He  immediately  turned, 
got  appellant's  collar,  and  held  until  the  coat  tore  and 
appellant  fell.-^  Up  to  that  time  his  whole  attention  was 
centered  on  Thiel  (1078,  1080,  1095,  1096,  1098,  1102,  1113). 
He  did  not  remember  Rippetoe  having  a  hold  (1078, 1096, 
1097).  As  soon  as  Thiel  fell  he  gave  a  stop  signal  (1080, 
1102).  He  could  not  say  whether  anyone  else  did  (1102, 
1114),  but  by  the  time  he  signaled  the  train  was  stopping 
(1080,  1099).-'^  The  time  from  the  time  appellant  "went 
through  the  window"  "for  said  train  to  come  to  a  stop" 
he  estimated  at  a  minute  or  less  (1101,  1107). 

The  brakeman,  back  in  the  smoker  (905),  saw  the  con- 
ductor lifting  tickets.  As  the  conductor  turned  the  window 
went  up  and  a  man  went  out.  He  was  grabbed  immediately 
by  Morris  and  the  conductor  (906,  911).  Immediately, 
appellant  still  being  held,  Sherman  gave  a  stop  signal 
(906).  The  brakes  were  applied  at  once  (907,  912).  Sher- 
man immediately  got  his  lantern  and  went  to  the  rear 
platform  of  the  car.  As  he  opend  the  door  someone  said 
"He  is  gone."  He  gave  a  stop  signal,  a  "wash-out"  with 
his  lantern  (907,  912).  There  was  an  attempt  to  suggest 
that    Sherman   was   too   short   to   reach   the   signal   cord. 


23.  The  conductor  flatly  denied  he  made  any  such  statement 
(1113).  Clark  across  the  aisle  heard  no  such  statement  (786). 
Brakeman  Sherman  testified  that  he  heard  someone  say  "He  is 
gone"   (907). 

24.  Clark  corroborates  this  (790). 
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but  he  pointed  out  that  he  had  been  doing  it  for  33  years 
(907). 

Sherman  is  corroborated  by  Buck.  lie  was  at  the  front 
of  the  smoker,  reading  (702,  706).  A  commotion  in  back 
attracted  him,  he  stood  and  immediately  turned  (704, 
707,  709).  He  saw  a  group  and  a  brakeman  with  his  hand 
up  (704).  He  though  the  brakeman  couldn't  reach  the 
cord,  but  "I  could  not  swear  to  it."  He  pulled  the  cord. 
The  brakeman  signaled  to  do  it  again  (704,  705,  707,  708). 

Engineer  Tassie  testified:  He  was  running  about  40 
miles  per  hour  (717,  722).  He  received  a  stop  signal  and 
acted  at  once  with  the  heaviest  brake  application  he  could 
make  safely  and  made  the  fastest  possible  stop  (711,  712, 
717,  718,  720).  He  stopped  in  about  1000  feet,— he  could  not 
have  stopped  in  500  feet  (712).  He  paid  no  attention  to 
whether  the  signal  was  repeated  (720,  723).  They  then 
backed.  It  was  a  dangerous  move  to  back  into  the  face 
of  a  following  train  (714-716). 

It  is  fantastic  to  suppose  that  in  the  circumstances  any 
man  could  estimate  time  accurately.  The  time  elements 
are  better  spoken  by  what  the  men  did,  than  by  what  they 
say. 

Immediately  appellant  went  out  the  window  he  was 
grabbed.  His  coat  tore  at  once  and  he  fell.  The  conduc- 
tor immediately  signaled  the  train  to  stop.  But  the  signal 
already  had  been  given  by  Sherman  or  Buck,  or  both, 
and  the  engineer  had  acted. 

D.     THERE  WAS  NO  NEGLIGENT  FAILURE  TO  RENDER  AID. 

On  the  first  trial  it  was  claimed  that  Dr.  Bernard  was 
negligent.    On  the  second  trial  I)y  stipulation  this  claim 


66 
was  abandoned  (1013,  1014)  and  is  not  now  argued.    To 
the  contrary  a  new  attempt  is  made, — an  attempt  to  rely- 
on  the  California  First  Aid  Kit  Law.    This  is  dealt  with 
in  dealing  with  the  instructions. 

On  the  eve  of  trial  appellant,  over  objection,  added  a 
new  claim, — failure  to  render  aid.  Appellee  filed  written 
objections  and  moved  to  strike  (16  et  seq.). 

The  amendment  asserted  a  new  and  additional  cause  of 
action.  A  ground  of  objections  was  that  the  statute  of 
limitations  had  run  (16  et  seq.).  Appellee  was  not  re- 
quired to  file  a  written  answer,  but  by  Court  order  it  was 
deemed  that  the  amendment  was  "denied  and  answered" 
(p.  4,  note  12,  above). 

''Liability  for  a  tort  depends  upon  the  law  of  the  place 
of  the  injury."  {Young  v.  Masci,  289  U.S.  253,  258,  77 
L.ed.  1158,  1161;  W.  W.  Clyde  S  Co.  v.  Dyers,  126  F.2d 
719  (CCA.  10,— cert.  den.  317  U.S.  638,  87  L.ed.  514; 
Loranger  v.  Nadeau,  215  Cal.  362,  366,  10  P.2d  63;  Re- 
statement, Conflict  of  Laws,  §§  377-388;  3  Beale,  Conflict 
of  Laws,  §§  378.2,  378.4,  379.1,  383.1,  384.1).  Nevada  law 
governs  substantive  rights  and  duties.  Rules  of  procedure 
and  the  applicable  statute  of  limitations,  however,  are  those 
of  the  forum,  California.  {Michigan  Ins.  Bank  v.  Eldred, 
130  U.S.  693,  32  L.ed.  1080;  Royal  Trust  Co.  v.  McBean, 
168  Cal.  642,  646,  144  P.  139;  Restatement,  Conflict  of 
Laws,  §  603;  3  Beale,  Conflict  of  Laws,  §  603.1.)  In  Cali- 
fornia actions  for  personal  injury  are  Imrred  in  one  year 
(CCP.  §§  335,340  (3)). 

Federal  Rules  of  Civil  Procedure,  Rule  15(c),  provid- 
ing that  an  amendment  relates  back  does  not  apply  to  a 
different  and  additional  cause  of  action.  (L.  E.  Whitham 
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Const.  Co.  V.  Remur,  105  F.2d  371  (CCA.  10) ;  Commis- 
sioner V.  Reick,  104  F.2d  294  (CCA.  3).)  Under  tests 
universally  applied  the  allegations  added  by  amendment 
were  the  statement  of  a  new  and  distinct  cause  of  action, 
{Phoenix  L.  Co.  v.  Houston  Water  Co.,  94  Tex.  456,  61 
S.W.  707 ;  McKnight  v.  Gilzean,  29  CA.2d  218,  84  P.2d  213, 
lir,  den.)  The  new  matter  does  not  seek  recovery  for  the 
same  injury  as  the  original  claim  {McKnight  v.  Gilzean, 
supra;  Em  el  v.  Standard  Oil  Co.,  117  Nev.  418,  220  N.W. 
685;  Westover  v.  Hoover,  94  Neb.  596,  143  N.W.  946; 
Box  V.  Chicago  Ry.  Co.,  107  Iowa  660,  78  N.W.  694).  The 
duty  to  render  first  aid,  if  there  is  a  duty,  and  certainly 
a  claim  of  violation  of  a  California  statute  is  separate 
and  in  the  nature  of  things  could  arise  only  after  the 
original  occurrence.  {Cf.  Hartniann  v.  Time,  Inc.,  10  Fed. 
Rules  Service  94  (CCA.  3) ;  Summers  v.  Dominguez,  29 
CA.2d  308,  84  P.2d  237;  Restatement,  Torts,  §  322,  par- 
ticularly conmient  D.)  A  claim  of  breach  of  this  duty  is 
necessarily  distinct.  It  was  barred  by  the  California  one- 
year  statute. 

Assuming  it  Avas  not  barred,  still  no  negligence  was 
shown.  As  soon  as  the  train  could  be  backed — i.e.,  pro- 
tected against  a  following  train — it  was  backed  to  appel- 
lant (907,  1080).  Sherman  got  a  stretcher  from  the  bag- 
gage car,  appellant  was  put  in  the  baggage  car  (714, 
721,  920,  922,  1046,  1081),  and  rushed  to  a  doctor  (721, 
1051,  1081,  1083,  1109). 

Conductor  Cosgrove  was  the  first  one  to  reach  appellant 
(1107).  Inquiry  was  made  of  the  Pullman  porter  for 
first  aid  equipment,  usually  carried  in  the  Pullman  car, 
but  there  was  none  (922,  1107).  However,  while  appellant 
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had  bled,  he  was  not  bleeding  much  (1107,  1109),  The  con- 
ductor fearing  infection,  did  not  bandage  with  sheets  from 
the  Pullman  car  (1107).  If  he  had  wasted  time  looking  for 
string  or  wrapping  it  would  have  taken  another  25  to  30 
minutes.  In  that  time  they  got  appellant  to  the  doctor 
(1108).  It  was  the  conductor's  idea  to  get  him  to  Truckee 
as  fast  as  possible  (1109). 

Mr.  Wilcox,  the  express  messenger,  made  space  for  ap- 
pellant in  the  baggage  car.  Mr.  Wilcox  had  two  banks  of 
steam  pipes  in  the  baggage  car.  One  was  on.  He  turned 
on  the  other,  the  double  bank.  It  was  hot  in  the  car. 
Appellant  was  not  bleeding  badly.  He  lost  about  a  pint. 
All  haste  was  used  to  get  to  Truckee  (1046-1052;  cf.  696). 
Dr.  Bernard  attended  appellant  at  Truckee  (1063,  1064). 
Appellant  was  suffering  from  shock,  and  open,  dirty 
wounds  (1063).  There  had  been  and  was  very  little  bleed- 
ing. The  crushing  nature  of  the  injuries  had  controlled 
the  flow  of  blood.  A  tourniquet  was  not  called  for.  He 
had  not  bled  enough  to  affect  him  (1067,  1068,  692,  693, 
1070,  1071).  Dr.  Bernard  and  Dr.  Wyman  both  testified 
that  the  immediate  first  aid  required,  and  given  by  Dr. 
Bernard,  was  of  such  character  that  it  could  not  have 
been  given,  even  by  a  registered  nurse  (694). 

The  testimony  of  Drs.  Anderson  and  Wyman  shows  that 
the  steps  taken  for  appellant  were  proper;  that  the  im- 
mediate steps  were  to  control  bleeding,  splint  obvious  frac- 
tures, keep  the  patient  warm  and  combat  shock  and  get 
him  to  a  doctor  (648-650,  662,  666,  667).  A  tourniquet  only 
controls  bleeding  (649,  664,  692).  If,  as  a  result  of  a  trau- 
matic wound,  bleeding  is  controlled,  a  tourniquet  is  not 
needed  (665,  693).  Dr.  Bernard,  who  saw  the  man,  testified 
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that  no  tourniquet  was  necessary.  As  to  splinting,  Dr. 
Anderson  testified  tliat  15  minutes  would  be  better  spent 
in  getting  the  man  to  a  doctor  than  taking  time  to  hunt 
up  a  splint  and  to  apply  it  (666,  667;  cf.  695-697),  that  an 
open  wound  with  dirt  ground  in  could  not  be  cleaned  ex- 
cept by  use  of  instruments,  operating  room  equipment  and 
anesthetic  (661,  663,  694)  and  what  should  be  done  is  a 
matter  for  the  person  on  the  scene  (669),  that  if  there 
were  any  infection,  it  would  have  come  from  the  wounds 
at  the  time  of  injury  (661,  663)  and  that  if  a  wound  would 
not  come  in  contact  with  anything,  it  would  be  better  to 
leave  it  exposed  to  the  air  than  risk  infection  by  bandag- 
ing with  material  not  known  to  be  sterile  (664,  694). 

The  train  crew  did  the  only  things  they  should  have 
done.  Of  first  importance  was  to  get  appellant  to  a  doctor, 
and  then  to  a  hospital.  Proof  of  the  wisdom  of  the  course 
pursued  is  that  appellant  is  alive.  There  is  not  a  word 
of  evidence  that  any  injuries  resulted  from  or  were  ag- 
gravated by  what  was  done  for  him. 

IV 

OTHER  MATTERS  SUGGESTED 
A.     CLAIMED  ERROR  IN  DENIAL  OF  THE  MOTION  TO  PRODUCE. 

Granting  a  motion  to  produce  documents  obtained  by 
the  adversary  in  preparation  for  trial  is,  at  most,  dis- 
cretionary. Nothing  has  been  suggested  which  would 
show  an  abuse  of  discretion  here.  This  case  had  been 
fully  tried  once.  Counsel  for  the  plaintiff  knew  the  de- 
fense he  would  meet.  He  had  had  ample  opportunity 
to  learn  what,  if  any,  proper  documents  existed.  His 
demand  was  first  made  at  the  pre-trial  conference.    Full 
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objection  was  made  that  the  foundation  had  not  been 
laid;  that  there  would  be  no  objection  to  things  which 
were  normal  matters  of  record,  but  objection  would  be 
made  to  an  attemi)t  to  obtain  the  defendant's  prepara- 
tion. Plaintiff's  attorney  then  stated  that  he  was  "not 
asking  for  anything  which  they  obtained  by  means  of 
investigation  or  otherwise"  (262,  263).  Defendant  asked 
that  he  "designate  for  us  with  particularity"  what  was 
required  "so  I  can  identify  them"  (263).  When,  later, 
the  motion  was  renewed,  the  documents  claimed  to  exist 
were  specified  and  identified  by  affidavit  on  "information 
and  belief"  only.  This  was  met  by  an  affidavit  that  there 
were  no  such  documents  (70).  The  Court  found  that 
this  was  true  (85-93). 

B.     USE  OF  INTERROGATORIES. 

Under  old  Rule  33  interrogatories,  if  used,  were  used 
against  the  party  answering  as  admissions.  The  party 
answering  could  not  use  them  on  this  basis.  The  rule 
was  so  obviously  unfair  that  it  was  amended  and  is  not 
in  effect  after  March  19,  1948.  The  plaintiff  attempted 
to  take  advantage  of  the  old  rule  by  picking  and  select- 
ing among  answers  to  a  large  number  of  interrogatories. 
He  then  objected  when  the  defendant  attempted  to  use 
other  answers  by  the  same  person  upon  the  same  subject, 
which  explained  what  was  said  in  the  answers  used.  The 
Court,  quite  properly,  permitted  this.  Under  Rule  43 
evidence  is  admissible  under  a  statute  of  the  United 
States,  any  rule  heretofore  applied  in  the  Courts  of  the 
United  States,  or  any  rule  of  the  Courts  of  the  State  in 
which  the  trial  is  held.  "In  any  case,  the  statute  or  rule 
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which    favors    the    reception    of   the    evidence    governs." 

Cal.  C.  C.  P.  §1854  provides: 

"When  part  of  an  act,  declaration,  conversation, 
or  writing  is  given  in  evidence  by  one  party,  the  whole 
of  the  same  subject  may  be  inquired  into  by  the 
other  *  *  *  and  when  a  detached  act,  declaration,  con- 
versation, or  writing  is  given  in  evidence,  any  other 
act,  declaration,  conversation  or  writing,  which  is 
necessary  to  make  it  understood,  may  also  be  given 
in  evidence." 

The  only  purpose  the  defendant  had  in  offering  other 
answers  was  that  truncated  and  partial  statements  would 
not  appear,  to  be  argued  to  the  jury,  as  the  written  state- 
ment of  the  witness  to  contradict  his  statement  on  the 
stand.  The  interrogatories  read  by  the  defendant  did  no 
more  than  cover  what  the  witnesses  had  testified  to.  Under 
Rule  61  they  could  not  be  ground  for  reversal  even  if 
errors. 

But  there  was  no  error.  The  court  carefully  limited  the 
defendant  to  reading  such  answers  as  fell  within  the  Cali- 
fornia Code  Section.  Appellant  could  not  have  picked  a 
better  example  than  Interrogatory  No.  38.  That  had  to  do 
with  the  conductor's  conduct  when  plaintiff  went  out  the 
window.  It  asked  whether  the  conductor  grabbed  plaintiff's 
coat.  Physically  and  logically  it  fell  between  interroga- 
tories and  answers  read  by  appellant,  touching  Cosgrove's 
conduct.  These  were  36,  39  and  41  which  asked  whether  the 
conductor  did  anything  to  guard  the  plaintiff  before  he 
went  through  the  window  and  whether  the  conductor  gave 
an  emergency  stop  signal  after  he  saw  plaintiff  through  the 
window  and  when  the  stop  signal  was  given  (602,  603). 
It  certainly  was  proper  to  read  an  intervening  interroga- 
tory which  showed  that  between  the  time  plaintiff  first 
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went  through  the  window  and  the  time  the  conductor  gave 
a  stop  signal  he  was  trying  to  hold  the  plaintiff.  {Reeves 
V.  Ballow,  16  C.2d  95,  104  P.2d  1017;  Hinton  v.  Welch, 
179  Cal.  463,  177  D.  282 ;  Davis  v.  Forrest,  Fed.  Cas.  No. 
3634;  Wright  v.  Bragg,  96  Fed.  729,  733  (CCA.  7) ;  Craiv- 
ford  v.  U.S.,  212  U.S.  183,  198,  53  L.ed.  465,  472.) 

C.  REFUSAL  TO   PERMIT   PHOTOGRAPHS   OR   VIEWS   OF  PLAIN- 
TIFF'S INJURIES. 

Appellant's  Brief  recognizes  that  the  verdict  having 
been  for  the  defendant  on  the  merits  refusing  to  permit 
the  jury  to  view  plaintiff's  injuries  or  to  see  pictures  of 
them  was  not  prejudicial  (p.  60).  Nor  was  the  ruling 
error.  It  was  a  matter  for  the  Court's  discretion.  (CCP. 
§1954;  Leonard  v.  Hume,  5  C.A.2d  41,  41  Pac.2d  965; 
People  V.  Mead,  47  CA.2d  91,  117  Pac.2d  424.)  Indeed,  it 
has  been  held  error  to  admit  such  evidence  where,  as  here, 
the  injuries  were  not  disputed  {Dean  v.  Seenan,  42  S.  D. 
577,  176  N.W.  649). 

D.  CLAIMED  ERROR  IN  THE  CHARGE. 

The  argument  of  error  in  the  charge  shows  a  number  of 
misconceptions :  It  overlooks  the  rule  that  we  were  entitled 
to  have  instructions  given  on  our  theory  of  the  facts. 
{Thomas  v.  Visalia  etc.  Co.,  169  Cal.  658,  661,  147  P.  972; 
Richey  v.  Watson,  204  Cal.  387,  268  P.  345.)  We  and  the 
jury  were  not  bound  by  plaintiff's  theory.  His  testimony 
was  open  to  grave  question  and  was  contradicted.  The 
jury  was  not  required  to  believe  he  had  hallucinations. 
Secondly,  the  argument  forgets  that  there  can  be  various 
degrees  of  not  being  in  one's  "normal  mind".  All  devia- 
tions do  not  result  in  helplessness.  Thirdly,  the  jury  could 
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find  various  degrees  of  notice  to  defendant  varying  from 
notice  that  he  was  normal,  to  notice  of  fear  of  non-existent 
threats.  Fourth,  if  there  were  notice  of  deviation  from 
normal  what  to  do  was  a  matter  of  judgment.  It  is  con- 
fessed that  if  plaintiff's  conduct  is  not  excused  because 
he  could  not  control  it,  he  clearly  was  guilty  of  negligence 
(see  p.  62).  Finally,  the  argument  does  what  the  jury  was 
told  not  to  do  (963), — it  selects  a  part  only  of  the  charge 
and  argues  error  by  wrenching  instructions  from  their 
context. 

At  page  61  it  is  argued  that  it  was  error  to  instruct 
that  if  plaintiff  was  not  helpless  and  incapable  of  caring 
for  himself,  knew  where  he  was,  and  appreciated  his  sur- 
roundings, he  was  under  a  duty  to  exercise  reasonable  care 
and  was  not  relieved  of  this  because  he  was  not  in  liis 
"normal"  mind;  that  if  he  were  guilty  of  contributory 
negligence  he  would  not  be  relieved  of  its  effects  by  drunk- 
enness or  the  effects  of  excessive  drinking.-^  It  is  said 
that  this  puts  limits  to  the  conditions  under  which  a  de- 
mented passenger's  failure  to  use  care  will  not  bar  re- 
covery. There  are  such  limits,  in  law  and  in  fact.  They 
depend  upon  the  degree  of  deviation  from  normal.  Thiel 
was  capable  of  using  some  care.  The  jury  was  instructed 
that  a  person  not  mentally  normal  is  not  held  to  the  degree 
of  care  of  the  ordinary  reasonable  man,  but  only  to  such 
a  degree  of  care  as  he  can  exercise  (975:13-16).  This  was 
more  favorable  than  appellant  was  entitled  to.  The  in- 
struction complained  of  must  be  read  with  what  immediate- 
ly follows  (996:7-15).  It  told  the  jury  that  if  he  could  not 


25.  This  does  not  say  intoxication  is  contribntory  negligence 
(it  may  be — see  App.  E  of  our  brief  in  No.  lOOSl)  but  that  if 
lie  could  exercise  care  but  did  not  drinking  or  its  effects  won't 
excuse  this. 
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protect  himself  or  appreciate  danger  to  himself,  and  this 
were  known  to  us,  negligence  could  not  be  charged  to  him 
and  that  the  defendant,  if  it  knew  or  should  have  known 
his  condition,  was  bound  to  exercise  care  commensurate 
with  his  ability  to  guard  himself,  and  to  give  such  care 
and  protection  as  his  condition  required  commensurate 
with  his  ability  to  guard  himself  (973:13-974:2). 

Appellant's  real  difficulty  is  in  thinking  that  the  court 
should  have  instructed  as  matter  of  law  that  plaintiff 
was  not  guilty  of  contributory  negligence.  This  was  for 
the  jury,  and  it  was  proper  to  deny  instructions  which 
would  have  taken  it  from  the  jury.  So  plaintiff  com- 
plains of  refusal  of  his  request  No.  24.  This  would  have 
told  the  jury  that  if  he  were  deranged  (in  any  degree, 
however  slight),  and  the  railroad  failed  to  exercise  the 
highest  degree  of  care  (without  limiting  this  to  time  or 
claim  of  negligence-")  contributory  negligence-^  could  not 
be  invoked.  This  is  not  the  rule.  Complaint  is  made  of 
refusal  of  request  No.  35A,  that  if  plaintiff  had  hallucina- 
tions and  the  defendant  knew  or  in  the  exercise  of  reason- 
able care  should  have  known  (this  goes  beyond  the  cases, 
— see  p.  58  above)  and  failed  to  exercise  care,  con- 
tributory negligence  was  not  available.  According  to  this, 
if  Forsyth  failed  to  exercise  care  on  Sunday  morning, 
plaintiff's  later  contributory  negligence  would  not  be  a 
defense.  It  must  be  remembered  that  the  jury  was  in- 
structed that  it  was  enough  to  find  that  defendant  was 
guilty  of  any  one  act  of  negligence  (971:19-24),  and  that 


26.  This  degTee  of  care  was  certainly  not  that  owed  as  to  first 
aid.  If  any  care  was  owed  it  was  only  ordinary  care. 

27.  Which  could  be  found  only  if  he  were  capable  of  exer- 
cising some  care. 
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if  there  were  no  negligence  in  accepting  plaintiff  as  a 
passenger,  but  the  conductor  or  brakeman  failed  to  act 
after  plaintiff  was  out  the  window,  the  defendant  was 
"negligent  and  liable  to  plaintiff "-'»  (971:25-972:11).  The 
court  instructed  on  last  clear  chance  (977:20,  et  seq.)  and 
specifically  applied  this  doctrine  to  Sorenson  (975:17- 
976:2),  Cosgrove  and  Sherman  (971:25-972:19). 

At  one  with  this  is  complaint  (p.  65)  of  the  standard 
definition  of  contributory  negligence  and  its  effect.  It 
was  a  complete  defense  to  antecedent  or  concurrent  negli- 
gence of  the  defendant,  if  any.  Subsequent  negligence,  if 
any,  was  covered  by  the  last  clear  chance  instruction. 

It  is  argued  (p.  62)  that  it  was  error  to  instruct  that 
payment  of  Sorenson's  salary  by  defendant  "without 
more"  and  "if  there  is  no  other  proof"  did  not  make  him 
defendant's  agent;  that  he  was  defendant's  agent  as  matter 
of  law.  The  instruction  was  correct  (see  Appendix  E). 
It  was  another  way  of  stating  that  a  commissioned  police 
officer  is  presumed  to  be  acting  in  his  official  capacity 
(see  note  19  at  p.  60  above).  It  must  be  read  with  that 
which  said  that  the  mere  fact  that  he  was  commissioned  did 
not  preclude  his  being  our  agent  and  that  payment  of  his 
salary  was  "some  evidence"  that  he  was  our  agent  (977:8- 
14).  Other  instructions  told  the  jury  that  he  might  be  an 
agent  of  the  defendant  and  that  if  he  were  and  were 
negligent  his  negligence  was  defendant's  (975:17  et  seq.; 
991:5).  The  instructions  were  more  favorable  to  plaintiff 
than  he  was  entitled  to,  for  they  said  that  if  defendant 
had  a  right  to  direct  and  control  his  activity  he  was  its 


28.     As  to  this  there  was  no  qualification  for  plaintiflf's  negli- 
gence— a  verdict  was  instructed. 
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agent  (977:14-19).  This  is  wrong.  We  might  have  the 
right  to  direct  him  in  some  things  but  if,  at  the  moment, 
were  not  and  he  Avas  acting  as  a  police  officer  under  his 
commission  remote  right  to  direct  would  not  make  him 
our  agent  (see  Appendix  E).  If  mere  payment  of  salary 
made  Sorenson  our  agent  at  all  times  and  in  all  things 
the  cases  in  Appendix  E  and  note  19,  page  59  above, 
are  wrong,  for  in  all  the  policeman  was  paid  by  the  party 
sought  to  be  charged. 

It  is  argued  (p.  63)  that  it  was  error  to  instruct  that 
if  plaintiff  was  not  capable  of  caring  for  himself  but  was 
accompanied   "by   an   attendant   who   was   competent   to 
adequately   care   for   him"   defendant   need   not   provide 
another  guard  etc.    The  objection  stated   (1006:12)   was 
not  adequate  and  did  not  suggest  the  points  now  raised. 
The  argument  ignores  the  fact  that  the  instruction  ap- 
plied only  where  there  was  an  attendant  "competent  to 
adequately  care  for"  plaintiff.    The  charge  did  not  over- 
look that  defendant  was  always  under  a  duty  to  exercise 
the  highest  care.    The  jury  was  fully  instructed  on  this 
(972:25-975:12;  974:6-17;  973:13-974:5;  974:21-975:1).  The 
argument  ignores  what  immediately  followed  stating  that 
the  carrier  need  not  voluntarily  offer  assistance  where  the 
reasonable  anticipation  is  that  assistance  from  the  rail- 
road is  unnecessary  ])ut  that  if  special  care  is  promised 
and  the  promise  is  not  fulfilled  the  defendant  is  not  ex- 
cused   because    the    plaintiff    was    accompanied    (990:20- 
991:15).  Indeed,  had  the  instructions  stood  alone,  it  was 
correct  (see  cases  at  page  61  above). 

It   is   argued    (p.   64)    that   if  the   defendant  had   con- 
structive   knowledge    of   mental    incapacity    (degree    not 
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si^ecified)  it  was  required  to  give  special  care  and  that 
it  was  error  to  instruct  that  there  was  no  increased  duty 
in  the  absence  of  actual  knowledge  or  notice.  The  in- 
struction was  correct  (see  cases  p.  58  above).  It  would 
have  been  correct  if  it  had  turned  on  knowledge  alone. 
If  the  plaintiff  wanted  notice  defined  he  should  have  re- 
quested instructions.  Indeed,  he  did.  The  instructions  were 
given.  The  jury  was  told  that  if  plaintiff  were  suffering 
from  use  of  alcohol  or  mentally  ill  (degree  not  stated) 
and  defendant  knew  ''or  in  the  exercise  of  reasonable  care 
should  know"  his  condition  it  had  to  use  commensurate 
care  (973:13-974:2);  that  if  defendant  "had  reasonable 
notice  that  plaintiff  was  mentally  ill"  it  was  under  a  duty 
to  make  reasonable  inquiry  and  if  it  did  not  it  "did  not 
exercise  the  utmost  care  and  diligence  to  guard  him" 
(975:2-12).  These  instructions  were  much  more  favorable 
than  necessary.  (See  cases  p.  58  above.) 

It  is  argued  (p.  66)  that  it  was  error  to  instruct  that  if 
Morris  and  plaintiff" 's  wife  were  his  agents  to  look  after 
him  their  negligence,  if  any,  was  his.  The  instruction  was 
correct.  Elsewhere  the  jury  was  told  that  mere  concurring 
negligence  of  some  third  person  with  defendant's  was  not 
a  defense  (976:3-12).  There  was  ample  evidence  that  he 
had  committed  himself  to  the  care  of  his  wife  and  Morris. 
Direct  evidence  was  not  necessary.  He  says  he  was  present 
when  Morris  talked  to  the  ticket  seller  and  the  police 
officer  for  he  testified  to  the  conversation.  So  he  heard 
Morris  say  that  he  had  come  up  to  take  Thiel  home;  that 
in  some  circumstances  he  would  not  be  responsible  for 
Thiel  (439,440,442,  595).  He  turned  the  railrond  tickets 
over  to  Morris  and  asked  him  to  take  care  of  them  (453, 
558).  Morris,  in  the  smoker,  told  the  conductor  that  he  had 
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to  keep  his  eye  on  Tliiel  (1088).  In  each  instance  he  ac- 
quiesced.  That  he  was  looking  to  his  wife  to  care  for  him 
was  implicit  in  his  statement  that  "I  don't  think  she  would 
go  without  me  and  leave  we  there"  (538:13).  But  more  im- 
portant is  the  whole  course  of  conduct,  not  only  in  the 
station  but  before  arrival  there  and  at  the  police  station 
where  the  detective  sergeant  did  not  detain  Thiel  for  the 
expressed  reason  that  he  was  accompanied  by  two  normal 
adults  (1033).  It  is  evident  throughout  the  whole  record 
that  Thiel  had  committed  himself  to  the  care  of  his  wife 
and  Morris.  Not  once  did  he  remonstrate  in  any  of  the 
instances  in  which  he  heard  statements  that  care  of  him 
had  been  assumed,  nor  when  it  was  assumed.  Of  course, 
it  is  not  necessary  to  have  a  commercial  transaction  to 
have  an  agency  (1  Restatement,  Agency,  §§1,  15,  16,  26). 
Appellant  quotes  a  case  for  the  proposition  that  it  is  pre- 
sumed a  person  acts  for  himself  and  not  for  another.  But 
facts  overcome  the  presumption.  In  undertaking  to  care 
for  the  plaintiff  neither  his  wife  nor  Morris  was  acting 
for  himself  but  for  Thiel,  and  he  acquiesced.  (Cf.  Johnson 
V.  Gulf  etc.  Co.,  2  Tex.  Civ.  App.  139,  21  S.W.  274,  276, 
holding  noted  in  Hines  v.  Welch,  229  S.W.  681,  683  (Tex. 
C.A.) ;  N.  Y.  etc.  Co.  v.  Kistler,  66  Oh.  St.  326,  64  N.E.  130, 
135.) 

The  plaintiff  complains  (p.  67)  because  the  court  in- 
structed that  the  jury  was  not  to  draw  any  inference 
unfavorable  to  witnesses  or  defendant  because  statements 
or  reports  had  not  been  offered  by  the  defendant  or  re- 
ceived in  evidence.  The  argument  overlooks  the  back- 
ground and  meaning  of  the  instruction.  The  plaintiff 
had  moved  that  the  defendant  be  ordered  to  produce 
specified  reports.    The  court  denied  the  motion  and  found 
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there  were  no  siich  reports  as  specified.  On  cross-examina- 
tion it  developed  that  statements,  undescribed  and  un- 
identified as  to  content  had  been  taken.  These  were  not 
requested.  The  only  ones  referred  to  were  those  of  people 
who  testified  and  were  cross-examined  fully.  Then,  on 
argument,  utterly  without  foundation,  by  using  this  cross- 
examination  as  an  excuse,  the  attorney  for  plaintiff  was 
guilty  of  the  grossest  misconduct  in  accusing  the  witnesses 
and  counsel  for  the  defendant  of  perjury  and  subordina- 
tion of  perjury  (1189-1192).  The  instruction  was  given 
because  of  this  intemperate  language.  The  objection  to 
the  instruction  was  that  it  dealt  with  failure  to  offer 
the  statements  in  evidence  and  "there  has  been  no  con- 
tention *  *  *  that  its  statements  should  have  been  offered 
in  evidence  or  were  properly  admissible";  that  the  con-, 
tention  was  that  the  statements  should  have  been  shown  to 
the  witnesses.  The  objection  recognized  that  the  instruc- 
tion said  that  the  jury  might  consider  that  reports  were 
made  and  had  not  been  shown  to  the  witnesses  (1009, 1010). 
The  very  objection  answers  the  argument.  There  is  no 
room  to  complain  of  suppression  of  evidence  by  the  de- 
fendant when  the  evidence  would  not  have  been  admis- 
sible."^ The  instruction  says  nothing  about  producing  re- 
ports or  use  of  them  by  the  plaintiff  and  had  nothing 
to  do  with  cross-examination  or  impeachment. 

Complaint  is  made  (p.  70)  because  instructions  on  the 
California  First  Aid  Kit  Law  were  refused.  The  accident 
happened  in  Nevada  and  the  California  statute  had  no 
ap])lication  (see  p.  66  above).  The  instructions  as  proposed 


29.     They  could  not  have  been  used  even  to  refresh  recollection 
because  no  refreshing  was  needed. 
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would  have  made  the  statute  apply  without  regard  for 
time  or  place;  would  have  permitted  the  jury  to  find 
that  a  California  statute  was  violated  by  conduct  in 
Nevada.  They  ignored  §4  of  the  statute.^"  There  was  no 
attempt  to  show  any  of  the  conditions  necessary  to  show 
violation  of  the  statute,^^ 

CONCLUSION 

It  is  respectfully  submitted  that  there  was  no  error. 
The  jury  panel  was  properly  constructed.  Any  objection 
to  it  was  waived.  The  case  was  fairly  tried  and  the  jury 
was  fully  and  fairly  instructed, — indeed,  the  instructions 
resolved  every  doubtful  question  of  law  in  favor  of  the 
plaintiff  and  were  more  favorable  to  him  than  the  court 
was  required  to  give. 

It  is  submitted  that  the  judgment  must  be  affirmed. 

Dated  at  San  Francisco,  California,  April  5,  1948, 

Abthub  B.  Dunne, 
Dunne  &  Dunne, 

Attorneys  for  Appellee. 

(Appendices  Follow) 


30.  Allows  the  railroad  "not  to  exceed  three  days"  in  which 
"to  I'eplace  any  package  or  packages  after  the  use  of  same  has 
been  reported  by  the  employees  in  charge  of  said  train  or  steam 
engine." 

31.  See  note  30  just  above. 

Moreover,  there  was  no  evidence  to  show  that  want  of  a  first- 
aid  kit  had  any  causal  relation  to  any  injury  claimed.  The 
statutory  kit  Avas  one  of  bandages  only.  Bandages  have  no  medici- 
nal properties.  They  could  only  serve  to  keep  out  further  in- 
fection and  there  is  no  evidence  any  further  infection  was  or 
could  have  been  introduced. 
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STATUTES  DEALING  WITH  SELECTION  OF 
FEDERAL  PETIT  JURIES 
FEDERAL  STATUTES.i 

Judicial  Code,  i;275,  28  U.S.C.A.  §411.-  (R.S.  §800;  June 
30,  1879,  c.  52,  §2,  21  Stat.  43;  Mar.  3,  1911,  c.  231,  §275,  36 
Stat.  1164.)  Jurors;  qualifications  and  exceptions.  Jurors 
to  serve  in  the  courts  of  the  United  States,  in  each  state 
respectively,  shall  have  the  same  qualifications,^  subject  to 
the  provisions  hereinafter  contained,  and  be  entitled  to  the 
same  exemptions,^  as  jurors  of  the  highest  court  of  law  in 
such  state  may  have  and  be  entitled  to  at  the  time  when 
such  jurors  for  service  in  the  courts  of  the  United  States 
are  summoned. 

Judicial  Code,  §276,  28  U.S.C.A.  §412.*  (June  30,  1879, 
c.  52,  §2,  21  Stat.  43;  Mar.  3,  1911,  c.  231,  §276,  36  Stat. 


1.  We  use  the  wording  of  the  United  States  Code. 

2.  This  section,  with  §4  of  the  Civil  Rights  Act  of  March  1,  1875 
(8  U.S.C.A.  §44),  Judicial  Code,  §278,  28  U.S.C.A.  §415  and 
Judicial  Code  §286,  28  U.S.C.A.  §423  are  the  only  Federal  statutes 
dealing-  directly  with  general  qualifications  and  exemptions  of 
jurors.  No  Federal  statute  restricts  the  power  of  judges  of  Fed- 
eral courts  to  excuse  qualified  and  non-exempt  jurors,  in  the  ex- 
ercise of  their  discretion,  on  a  showing  personal  to  the  juror  not 
amounting  to  an  exemption.  50  U.S.C.A.  §57  deals  with  employees 
of  U.S.  arsenals. 

3.  The  California  statutes  are  set  out  below. 

Only  "qualifications"  and  "exemptions"  are  determined  by 
state  law.  "In  respect  to  the  qualifications  and  exemptions  of 
jurors  to  serve  in  the  courts  of  the  United  States,  the  state  laws 
are  controlling.  But  Congress  has  not  made  the  laws  and  usages 
relating  to  the  designation  and  impaneling  of  jurors  in  the  state 
courts  applicable  to  the  courts  of  the  United  States"  except  as  the 
statutes  of  the  United  States,  before  1911,  permitted  adoption  of 
state  practice  by  rule  or  order.  (Pointer  v.  United  States,  infra 
note  4,  and  note  4;  Bidlard  v.  U.  8.,  329  U.S.  187,  91  L.ed.  (Adv. 
Op.)   195,  197.) 

4.  The  method  of  obtaining  the  names  has  not  always  been  the 
same.  Under  R.S.  §800  the  Federal  courts  could  "by  rule  or  order, 
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1164;  Feb.  3,  1917,  c.  27,  39  Stat.  873.)  Same;  manner  of 
drawing.  All  such  jurors,  grand  and  petit,  including  those 
summoned  during  the  session  of  the  court,  shall  be  publicly 
drawn  from  a  box  containing,  at  the  time  of  each  drawing, 
the  names  of  not  less  than  three  hundred  persons,  possess- 
ing the  qualifications  prescribed  in  the  section  last  preced- 
ing, which  names  shall  have  been  placed  therein  by  the 
clerk  of  such  court,  or  a  duly  qualified  deputy  clerk  and  a 
commissioner,  to  be  appointed  by  the  judge  thereof,  or  by 
the  judge  senior  in  commission  in  districts  having  more 
than  one  judge,  which  commissioner  shall  be  a  citizen  of 
good  standing,  residing  in  the  district  in  which  such  court 
is  held,  and  a  well-known  member  of  the  principal  political 

conform  the  designation  and  impanelling  of  juries,  in  substance,  to 
the  laws  and  usages  relating  to  jurors  in  the  State  courts."  Under 
the  Act  of  1879  any  judge  could  order  "the  names  of  jurors  to  be 
drawn  from  the  boxes  used  by  the  State  authorities  in  selecting 
jurors."  (See  Pointer  v.  United  States,  151  U.S.  396,  406,  38  L.ed. 
208,  213  (1894);  Thompson  and  Merriam,  Juries  (1882),  §48  et 
seq.)  But  even  under  these  provisions  the  state  practice  was  not 
followed  in  the  absence  of  a  rule  or  order  of  court.  "Congress  has 
not  made  the  laws  and  usages  relating  to  the  designation  and  im- 
paneling of  jurors  in  the  respective  state  courts  applicable  to  the 
courts  of  the  United  States,  except  as  the  latter  shall  by  general 
standing  rule  or  by  special  order  in  a  particular  case  adopt  the 
state  practice  in  that  regard.  In  the  absence  of  such  rule  or  order 
*  *  *  the  mode  of  designating  and  impaneling  jurors  for  the  trial 
of  cases  in  the  courts  of  the  United  States  is  within  the  control  of 
those  courts,  subject  only  to  the  restrictions  Congress  has  pre- 
scribed." {Pointer  v.  United  States,  supra,  quoted  in  St.  Clair  v. 
United  States,  154  U.S.  134,  147,  38  L.ed.  936,  941  (1894)  ;  Apgar 
V.  United  States,  255  F.  16,  18  (CCA.  5,  1919,— cert.  den.  250 
U.S.  642,  63  L.ed.  1185).) 

The  provisions  permitting  use  of  the  state  practice,  or  names 
from  the  state  boxes,  were  removed  in  1911.  Since  then  the  only 
method  of  getting  names  has  been  that  of  the  designated  Federal 
court  officials  placing  names  in  a  Federal  jury  box.  The  Federal 
court  officials  designated  in  the  statute  can  not  delegate  their  func- 
tions. (Glasser  v.  United  States,  315  U.S.  60,  85,  86  L.ed.  680, 
707  (1942)  ;  Dunn  v.  United  States,  238  F.  506  (CCA.  5,-1917 
— holding  that  before  the  1917  amendment  the  Clerk's  deputy 
could  not  act  for  the  Clerk).) 
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party  in  the  district  in  which  the  court  is  held  opposing 
that  to  which  the  clerk,  or  a  duly  qualified  deputy  clerk 
then  acting,  may  belong,  the  clerk,  or  a  duly  qualified 
deputy  clerk,  and  said  commissioner  each  to  place  one 
name  in  said  box  alternately  without  reference  to  party 
affiliations^  until  the  whole  number  required  shall  be 
placed  therein. 

Judicial  Code,  5^277,  28  U.S.C.A.  §413.  (R.S.  §802;  Mar. 
3,  1911,  c.  231,  §277,  36  Stat.  1164.)  Same;  apportioned  in 
district.  Jurors  shall  be  returned  from  such  parts  of  the 
district,''  from  time  to  time,  as  the  court  shall  direct,  so  as 


5.  This  reference  to  political  affiliations  was  introduced  by  the 
statute  of  1879.  This  is  the  first  mention  in  a  Federal  statute  or 
Federal  decision,  of  party  affiliations  as  a  matter  for  consideration 
in  the  selection  of  names  for  jury  lists. 

6.  It  has  been  held,  repeatedly,  that  names  need  not  be  re- 
turned from  the  whole  district.  To  the  contrary,  the  court  may 
direct  that  jurors  be  returned  from  a  part  of  the  district  only, 
under  the  plain  wording  of  the  statute.  A  jury  drawn  from  names 
of  persons  residing  in  a  part  only  of  the  district  is  not  subject 
to  challenge  on  that  account.  The  court  can  "draw  and  summon 
jurors  from  the  entire  district"  but  "it  was  not  necessary,  how- 
ever, that  this  be  done."  (Lewis  v.  United  States,  279  U.S.  63, 
72,  73  L.ed.  615,  619  (1929).  Ace,  Agnew  v.  United  States,  165 
U.S.  36,  42,  41  L.ed.  624,  626  (1897)  ;  Riithenberg  v.  United 
States,  245  U.S.  480,  482,  62  L.ed.  414,  418  (1918)  ;  Jarl  v.  United 
States,  19  F.2d  891,  894,  895  (CCA.  8,— 1927— citing  earlier 
cases)  ;  Frantz  v.  United  States,  62  F.2d  737,  738  (CCA.  6,— 
1933 — following  the  Jarl  Case  and  citing  the  Lewis  and  Riithen- 
berg Cases)  ;  Ncedham  v.  United  States,  73  F.2d  1,  2  (CCA.  7, 
—1934— cert.  den.  294  U.S.  705,  79  L.ed.  1241)  ;  Walker  v.  United 
States,  93  F.2d  383,  392  (CCA.  8,— 1937— cert.  den.  303  U.S. 
644,  82  L.ed.  1124)  ;  Seadlund  v.  United  States,  97  F.2d  742,  747 
(CCA.  7,-1938)  ;  Walker  v.  United  States,  116  F.2d  458,  462 
(CCA.  9,-1940).) 

In  the  Ruthenherg  and  Seadlund  Cases  it  was  held  that  the  6th 
Amendment  does  not  require  that  the  jury  be  drawn  from  the 
whole  district  and  Judicial  Code  §277  is  referred  to  as  indicating 
that  the  i)ractice  has  been  otherwise.  The  Ruthenherg  Cases,  an- 
swering the  argument  that  the  jurors  were  not  drawn  from  the 
entire  district,  said:  "The  proposition  disregards  the  plain  text 
of   the    6th   Amendment,   the   contemporary   construction   placed 
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to  be  most  favorable  to  an  impartial  trial,  and  so  as  not  to 
incur  an  unnecessary  expense,  or  unduly  burden  the  citi- 
zens of  any  part  of  the  district  with  such  service. 

28  U.S.C.A.  §414  deals  with  juries  in  the  District  of  In- 
diana. 

8  U.S.C.A.  §44.'  (Mar.  1,  1875,  c.  114,  §4,  18  Stat.  336.) 
Exclusion  of  jurors  on  account  of  race  or  color.  No  citizen 

upon  it  by  the  Judiciary  Act  of  1789  (Chap.  20,  1  Stat,  at  L.  73, 
88,  §29)  expressly  authorizing  the  drawing  of  a  jury  from  a  part 
of  the  district,  and  the  continuous  legislative  and  judicial  practice 
from  the  beginning.  §802,  Rev.  Stat.  §277,  Judicial  Code  [36  Stat, 
at  L.  1164,  Chap.  231  Comp.  Stat.  1916,  §1254].  (Citing  earlier 
cases.) " 

7.  This  is  the  first  Federal  statute  to  deal  in  terms  -with  exclu- 
sion from  jury  service  of  any  class  of  person.  It  was  one  of  the 
statutes  adopted  as  part  of  the  Congressional  scheme  of  "recon- 
struction" after  the  war  between  the  States.  It  was  part  of  the 
attempt  to  secure  to  the  negroes  enjoyment  of  recently  acquired 
civil  rights. 

On  Dec.  18,  1865  the  Secretary  of  State  proclaimed  the  adoption 
of  Amendment  XIII.  Two  companion  measures  were  then  intro- 
duced in  Congress,  the  Freedman's  Bureau  Bill  and  the  Civil 
Rights  Bill  of  April  9,  1866,  c.  31,  14  Stat.  27  (see  8  U.S.C.A. 
§41.  For  the  later  history  of  §2  of  the  Act  (now  Crim.  Cod.  §20, 18 
U.S.C.  §52)  see  Screws  v.  U.  S.,  325  U.S.  91,  89  L.ed.  1495).  The 
Civil  Rights  Bill  did  not  in  terms  refer  to  jurors.  It  did  secure  to 
all  "the  same  right  *  *  *  to  make  and  enforce  contracts,  to  sue,  to 
be  parties,  give  evidence,  and  to  the  full  and  equal  benefit  of  all 
laws  and  proceedings  for  the  security  of  persons  and  property, 
as  is  enjoved  by  white  citizens."  In  Strauder  v.  West  Vir- 
ginia, 100  U.S.  303,  25  L.ed.  664,  (1880)  a  statute  confining  jurors 
to  "white  males"  was  held  to  violate  Amendment  XIV.  As  part 
of  its  argument  the  opinion  quotes  the  provisions  of  the  Act  of 
1866  and  says  they  "partially  enumerate  the  rights  and  immuni- 
ties intended  to  be  guaranteed  by  the  Constitution."  The  clear 
implication  is  that  the  Act  was  broad  enough  to  strike  at  dis- 
crimination for  race  or  color  in  selecting  names  for  jury  lists.  But 
that  case  was  not  decided  until  1880. 

There  were  grave  doubts  as  to  the  constitutionality  of  the  Act 
of  1866, — whether  it  was  sustained  by  Amendment  XIII.  (The 
question  was  argued  in  Blyew  v.  United  States,  13  Wall.  581,  20 
L.ed.  638,  1872)  but  the  court  found  it  unnecessary  to  pass  on  the 
question.)  One  of  the  piarposes  of  Amendment  XIV  was  to  re- 
move these  doubts.  (See  Civil  Rights  Cases,  109  U.S.  3,  22,  27 
L.ed.  835,  843   (1883)  ;  Mr.  Justice  Field,  dissenting  in  Ex  parte 
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possessing  all  other  qualifications  which  are  or  may  he  pre- 
scribed by  law  shall  be  disqualified  for  service  as  grand  or 
petit  juror  in  any  court  of  the  United  States,  or  of  any 
State  on  account  of  race,  color,  or  previous  condition  of 
servitude;  and  any  officer  or  other  person  charged  with 
any  duty  in  the  selection  or  summoning  of  jurors  who 
shall  exclude  or  fail  to  summon  any  citizen  for  the  cause 
aforesaid  shall,  on  conviction  thereof,  be  deemed  guilty  of 
a  misdemeanor,  and  be  fined  not  more  than  $5,000.00. 

Virginia,  100  U.S.  339,  L.ed.  676  (1880),  and  in  San  Mateo  v.  So. 
Pac.  R.  Co.,  13  F.  145,  149  (1882)  ;  Flack,  Adoption  of  the 
Fourteenth  Amendment,  esp.  at  40;  Swisher,  American  Constitu- 
tional Development,  312-316;  McLaughlin,  A  Constitutional  His- 
tory of  the  United  States,  stud,  ed.,  653.)  Amendment  XIV  was 
proclaimed  by  the  Secretary  of  State  on  July  28,  1868.  The  first 
acts  for  the  enforcement  of  Amendments  XIV  and  XV  were 
adopted  in  1870  and  the  Civil  Rights  Bill  of  April  9,  1866  was 
"re-enacted  with  some  modifications  in  sections  16,  17,  18  of  the 
Enforcement  Act  passed  May  31,  1870"  c.  114,  16  Stat.  144. 
{Civil  Rights  Cases,  109  U.S.  at  16,  27  L.ed.  at  841;  San  Mateo 
V.  So.  Pac.  R.  Co.,  supra  at  151.) 

Charles  Sumner  was  insisting  that  a  supplementary  civil  rights 
bill  be  adopted  and  on  May  13,  1870  introduced  a  bill  which  be- 
came the  Civil  Rights  Act  of  Mar.  1,  1875  (Storey,  Charles  Sum- 
ner (30  Am.  Statesmen  Series),  401  et  seq. ;  Flack,  op.  cit.,  218). 
See  Report  of  Attorney  General  (1873),  p.  17. 

The  Act  of  Mar.  1,  1875  was  the  "culmination  of  the  efforts  of 
Congress  to  enact  laws  for  the  enforcement  of  the  Fourteenth 
Amendment."  (Flack,  op.  cit.,  277)  "With  this  the  record  of  par- 
tisan legislation  on  reconstruction  was  closed."  (Dunning,  Recon- 
struction (22  Am.  Nation  Series),  255.)  Section  4  of  that  act  is 
the  statute  here  set  out  and  is  now  8  U.S.C.A.  §44.  This  is  the 
first  Federal  Statute  to  deal  in  express  terms  with  discrimination 
in  selecting  names  for  jurors.  (It  was  anticipated  in  Tennessee  in 
1868  and  in  Louisiana  in  1870.  Proffatt,  Jury  Trial,  §116  at  p. 
163.) 

Section  4  of  the  Act  of  Mar.  1,  1875,  was  sustained,  as  applied 
to  state  officers,  in  Ex  parte  Virginia,  100  U.S.  339.  25  L.ed.  676 
(1880).  (And  see  Neal  v.  Delaware,  103  U.S.  370,  385,  26  L.ed. 
567,  570  (1881)  ;  Civil  Rights  Cases,  109  U.S.  3,  16,  27  L.ed.  835, 
841  (1883)  ;  Gibson  v.  Mississippi,  162  U.S.  565,  580,  40  L.ed. 
1075,  1078  (1896).)  But  in  1883  §§  1  and  2  of  the  Civil  Rights 
Act  of  Mar.  1,  1875  were  held  to  be  beyond  the  power  of  Con- 
gress (Civil  Rights  Cases,  109  U.S.  3,  27  L.ed.  567  anticipated  in 
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Judicial  Code,  §278,  28  U.S.C.A.  §415.«(Jime  30,  1879, 
c.  52,  §2,  21  Stat.  43;  Mar.  3,  1911,  c.  231,  §278,  36  Stat. 
1165.)  Same;  not  disqualified  because  of  race  or  color.  No 
citizen  possessing  all  other  qualifications  which  are  or  may 
be  prescribed  by  law  shall  be  disqualified  for  service  as 
grand  or  petit  juror  in  any  court  of  the  United  States  on 
account  of  race,  color,  or  previous  conditions  of  servitude. 

Judicial  Code,  §297,  28  U.S.C.A.  §416  deals  with  the  is- 
suance and  service  of  writs  of  venire  facias  to  bring  per- 
sons into  court  to  serve  as  jurors. 

Judicial  Code,  §280,  28  U.S.C.A.  §417  deals  with  return- 
ing of  "jurymen  from  the  bystanders"  where  the  panel  is 
exhausted  without  obtaining  a  jury. 

28  U.S.C.A.  §417a  empowers  the  court  to  select  alternate 
jurors.  This  is  not  required,  but  is  committed  to  the  court's 
discretion.  This  section  also  provides  how  such  jurors  shall 
be  impaneled.  Compare  Fed.  Rules  of  Civ.  Pro,  Rule 
47(b). 

Judicial   Code,    §§282-285,    28   U.S.C.A.    §§419-422   deal 
with  grand  jurors. 
Judicial  Code,  §286,  28  U.S.C.A.  §423.  (R.S.  §812;  June 

Uiiited  States  v.  Harris,  106  U.S.  629,  27  L.ed.  290  (1883))  This 
la*  §\^^  t^c  o"ly  substantive  provision  of  the  Act  of  Mar  1 
1«75.  It  now  stands  alone,  torn  from  its  original  context  It  is 
easy  to  forget  its  background  and  real  purpose.  It  was  part  of 
the  Congressional  scheme  of  "reconstruction";  part  of  an  attempt 
to  solve  the  negro  problem.  This  was  its  orientation.  The  primary 
objective  was  the  problem  of  the  colored  citizen  rather  than  the 
jury  system  generally. 

1  ^f'onl^^^  ^^  °^^y  ^  re-enactment  in  1879  of  §4  of  the  Act  of  Mar 
1,  1875,  restricted  m  application  to  the  Federal  courts  Whatever 
doubts  theremay  have  been  as  to  the  validity  of  §4  of  the  Act  of 
Mar.  1,  187D,  until  it  was  su.stained  in  1880  (see  note  7  above) 
there  could  be  no  doubt  about  a  statute  restricted  in  application 
to  the  courts  of  the  United  States. 
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30,  1879,  c.  52,  §2,  21  Stat.  43;  Mar.  3,  1911,  e.  231,  §286, 
36  Stat.  1166.)  Jurors  not  to  serve  more  than  once  a  year. 
No  person  shall  serve  as  a  petit  juror  in  any  district  court 
more  than  one  term  in  a  year;  and  it  shall  be  sufficient 
cause  of  challenge  to  any  juror  called  to  be  sworn  in  any 
cause  that  he  has  been  summoned  and  attended  said  court 
as  a  juror  at  any  term  of  said  court  held  within  one  year 
prior  to  the  time  of  such  challenge. 

Judicial  Code,  ^^287,  28  U.S.C.A.  §424.  (R.S.  §819;  Mar. 
3,  1911,  c.  231,  §287,  36  Stat.  1166.)  Challenges.  When  the 
offense  charged  is  treason  or  a  capital  offense,  the  defend- 
ant shall  be  entitled  to  twenty  and  the  United  States  to  six 
peremptory  challenges.  On  the  trial  of  any  other  felony, 
the  defendant  shall  be  entitled  to  ten  and  the  United  States 
to  six  peremptory  challenges;  and  in  all  other  cases,  civil 
and  criminal,  each  party  shall  be  entitled  to  three  peremp- 
tory challenges;  and  in  all  cases  where  there  are  several 
defendants  or  several  plaintiffs,  the  parties  on  each  side 
shall  be  deemed  a  single  party  for  the  purposes  of  all  chal- 
lenges under  this  section.  All  challenges,  whether  to  the 
array  or  panel,  or  to  individual  jurors  for  cause  or  favor, 
shall  be  tried  by  the  court''  without  the  aid  of  triers. 


9  Appellate  courts  will  give  the  same  deference  to  the  deter- 
mination of  a  fact  by  the  trier  of  facts  upon  a  challenge  to  the 
array  or  to  individual  jurors,  as  to  any  other  determination  of 
fact  by  the  court  to  which  that  function  is  committed.  (Ahtm 
V  Teias,  325  U.S.  398,  89  L.ed.  1692,  65  Supp.  Ct.  Rep.  1279 
(1945)  •  Pierre  v.  Louisiana,  306  U.S.  354,  358,  83  L.ed.  757, 
760  (1939);  Thomas  v,  Texas,  212  U.S.  278,  281,_  53  L.ed. 
512  513  (1909)  ;  Gibson  v.  Mississij^pi,  162  U.S.  565,  584,  40 
Led  1075,  1079  (1896);  Wood  v.  Brush,  140  U.S.  278,  285, 
35  L.ed.  505,  508  (1891)  ;  Ex  parte  Spies,  123  U.S.  131,  179, 
31  Led  80  90  (1887);  Reynolds  v.  United  States,  98  U.S. 
145  156  25  Led.  244,  247  (1879)  ;  Press  Pub.  Co.  i:  McDonald, 
73  P  440  (CCA.  2,— 1896— cert.  den.  163  U.S.  700,  41  L.ed. 
320)  •  Robinson  v.  United  States,  144  F.2d  392,  398  (CCA.  6,— 
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28  U.S.C.A.  §425  deals  with  peremptory  challenges  "in 
the  trial  of  a  capital  offense." 

Judicial  Code,  §288,  28  U.S.C.A.  §426  deals  with  dis- 
qualification of  jurymen  and  talesmen  "in  any  prosecution 
for  bigamy,  polygamy,  or  unlawful  cohabitation  under  any 
statute  of  the  United  States." 

CALIFORNIA  STATUTES — CODE  OF  CIVIL  PROCEDURE. 

§198.  Persons  competent  to  act  as  jurors.  A  person  is 
competent  to  act  as  juror  if  he  be: 

1.  A  citizen  of  the  United  States  of  the  age  of  twenty- 
one  years  who  shall  have  been  a  resident  of  the  state  and 
of  the  county  or  city  and  county  for  one  year  immediately 
before  being  selected  and  returned; 

2.  In  possession  of  his  natural  faculties  and  of  ordinary 
intelligence  and  not  decrepit; 

3.  Possessed  of  sufiicient  knowledge  of  the  English  lan- 
guage.^" 

§199.  Who  not  competent  to  act  as  juror.  A  person  is 
not  comjietent  to  act  as  a  juror; 

1.  Who  does  not  possess  the  qualifications  prescribed 
by  the  preceding  section; 

1944 — aff'd  on  certiorari  limited  to  another  question,  324  U.S. 
282,  89  L.ed.  (Adv.  Op.)  635  (1945).  The  determination  of  the 
trial  court  will  not  be  disturbed  unless  an  abuse  of  discretion  is 
shown.  {Green  v.  United  States,  19  F.2d  850  (CCA.  9,-1927— 
aff'd  on  certiorari  limited  to  que,stion  of  wire  tapping,  277  U.S. 
438,  72  L.ed.  944)  ;  Robinson  v.  TJnited  States,  supra.)  And  see 
Fay  V.  New  York,  332  U.S.  261,  91  L.ed.  (Adv.  Op.)  1517. 

The  practice  in  state  courts  is  the  same.  (Herndon  v.  State,  178 
Ga.  832,  174  S.E.  597,  601  (1934)  app.  dis,  295  U.S.  441,  79  L.ed. 
1530  (1935)  ;  State  v.  Walls,  211  N.C  487,  191  S.E.  232,  237 
(1937)  app.  dls.  and  cert.  den.  302  U.S.  635,  82  L.ed.  494  (1937)  ; 
State  V.  Henderson,  216  N.C  99,  3  S.E.2d  357,  361  (1939).) 

10.  A  requirement  that  the  person  be  "assessed  on  the  last 
assessment-roll  *  *  *  on  property  belonging  to  him"  was  in  this 
section  until  1915. 
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2.  Who  has  been  convicted  of  malfeasance  in  office  or 
any  felony  or  other  high  crime ;  or 

3.  Who  has  been  discharged  as  a  juror  by  any  court  of 
record  in  this  state  within  a  year,  as  provided  in  section 
200  of  this  code,  or  who  has  been  drawn  as  a  grand  juror 
in  any  such  court  and  served  as  such  within  a  year  and 
been  discharged;  or  who,  in  a  county  or  city  and  county 
containing  a  population  of  not  less  than  three  hundred 
thousand  as  ascertained  by  the  last  preceding  census  taken 
under  the  authority  of  the  congress  of  the  United  States, 
or  the  legislature  of  the  state  of  California,  during  the 
preceding  two  years  shall  have  actually  served  on  twenty 
days  as  a  trial  juror  in  the  trial  of  cases  in  a  court  of 
record  in  this  state;  but  a  juror  must  in  any  event  com- 
plete his  service  as  such  juror  in  the  trial  of  a  case  in 
which  he  may  be  actually  engaged.  The  clerk  shall  im- 
mediately remove  from  the  jury  list  the  name  of  any  juror 
who  becomes  disqualified  under  this  section. 

4.  A  person  who  is  serving  as  a  grand  juror  in  any 
court  of  record  in  this  state  is  not  competent  to  act  as  a 
trial  juror  in  any  such  court.  Any  person  who  is  serving 
as  a  trial  juror  in  any  court  of  this  state  is  not  competent 
to  act  as  a  grand  juror  in  any  such  court, 

§200.  Exemptions  From  Jury  Service.  A  person  is  ex- 
empt from  liability  to  act  as  a  juror  if  he  be: 

1.  A  judicial,  civil,  naval  or  military  officer  of  the 
United  States,  or  of  this  State  while  on  active  duty; 

2.  A  person  holding  a  county,  city  and  county,  city, 
town  or  township  office  of  profit ; 

3.  An  attorney  at  law,  or  the  clerk,  secretary,  or 
stenographer  of  an  attorney  at  law; 
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4.  A  minister  of  the  gospel,  or  a  priest  of  any  de- 
nomination following  his  profession; 

5.  A  teacher  in  a  university,  college,  academy  or  school ; 

6.  A  practicing  physician,  or  practicing  licensed  den- 
tist, practicing  chiropodist,  or  practicing  registered  op- 
tometrist, or  druggist,  actually  engaged  in  the  business  of 
dispensing  medicines; 

7.  An  officer,  keeper  or  attendant  of  an  almshouse,  hos- 
pital, or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or 
attendant  of  the  State  prison  or  of  a  county  jail; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters 
of  this  State; 

10.  An  express  agent,  mail  carrier,  or  a  superintendent, 
employee,  or  operator  of  a  telegraph  or  telephone  com- 
pany, doing  a  general  telegraph  or  telephone  business  in 
this  State,  or  keeper  of  a  public  ferry  or  tollgate; 

11.  An  active  member  of  the  National  Guard  of  Cali- 
fornia,^^ or  an  active  member  of  a  paid  fire  department  of 
any  city  and  county,  city,  town  or  village  in  this  State,^^ 
or  any  exempt  member"  of  a  duly  authorized  fire  com- 
pany. 

12.  A  superintendent,  engineer,  fireman,  brakeman, 
motorman,  or  conductor  on  a  railroad ; 

13.  A  person  drawn  as  a  juror  in  any  court  of  record 
in  this  State,  upon  a  regular  panel,  who  has  served  as  such 
within  a  year,  or  a  person  drawn  or  summoned  as  a  juror 


11.  Compare  Cal.  Mil.  and  Vet.  Cod.,  §391. 

12.  Cal.  Health  and  Safety  Cod.,  §14855  also  exempts  "officers 
and  members  of  unpaid  fire  companies  regularly  organized  and  ex- 
empt firemen." 

13.  "Every  fireman  who  has  served  five  years  in  an  organized 
fire  company  in  this  State  is  an  'exempt  fireman'."  Cal.  Health 
and  Safety  Cod.,  §14856. 
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in  any  such  court,  who  has  been  discharged  as  a  juror 
within  a  year  as  hereinafter  provided ;  or  a  person  who  is 
incompetent  under  Subdivision  3  of  the  preceding  section ; 
provided,  however,  that  in  counties  having  less  than  5,000 
population  the  exemption  provided  by  this  subdivision 
shall  not  apply;  or, 

14.  A  practitioner  who  treats  the  sick  by  prayer  in  the 
practice  of  the  religion  of  any  well  recognized  church  or 
denomination,  or  a  reader  whose  duty  is  to  conduct  regu- 
lar religious  services  of  such  church  or  denomination. 

§205.  Selection  and  listing  of  jurors.  The  selections  and 
listings  shall  be  made  of  persons"  suitable  and  competent 
to  serve  as  jurors,  and  in  making  such  selections  they  shall 
take  the  names  of  such  only  as  are  not  exempt  from  serv- 
ing, who  are  in  the  possession  of  their  natural  faculties, 
and  not  infirm,  or  decrepit,  of  fair  character  and  approved 
integrity,  and  of  sound  judgment. 

§602.  Challenges  of  jurors  for  cause;  Grounds  of  chal- 
lenge. Challenges  for  cause  may  be  taken  on  one  or  more 
of  the  following  grounds: 

1.  A  ivant  of  any  of  the  qualifications  prescribed  by 
this  code  to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity  ivithin  the  fourth  degree  to 
any  party  or  to  an  officer  of  a  corporation  which  is  a 
party ; 

3.  Standing  in  the  relation  of  guardian  and  ward, 
master  and  servant,  employer  and  clerk,  or  principal  and 
agent,  or  debtor  and  creditor,  to  either  party  or  to  an 
officer  of  a  corporation  which  is  a  party,  or  being  a  mem- 
ber of  the  family  of  either  party;  or  a  partner  in  busi- 
ness with  either  party ;  or  surety  on  any  bond  or  obligation 


14.     Until  1915  the  names  were  to  be  taken  from  "those  assessed 
on  the  last  preceding  assessment-roll." 
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for  either  party,  or  being  the  holder  of  bonds  or  shares  of 
capital  stock  of  a  corporation  which  is  a  party,  or  having 
stood  within  one  year  previous  to  the  filing  of  the  com- 
plaint in  the  action  in  the  relation  of  attorney  and  client 
with  either  party  or  with  the  attorney  for  either  party. 

4.  Having  served  as  a  juror  in  a  civil  action  or  been  a 
witness  on  a  previous  trial  between  the  same  parties,  for 
the  same  cause  of  action;  or  having  served  as  a  juror 
within  one  year  previously  in  any  civil  action  or  proceed- 
ing in  which  either  party  was  plaintiff  or  defendant. 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action,  ex- 
cept his  interest  as  a  member  or  citizen  or  taxpayer  of  a 
county,  city  and  county,  incorporated  city  or  town,  or  other 
political  subdivision  of  a  county,  or  municipal  water  dis- 
trict. 

6.  Having  an  unqualified  opinion  or  belief  as  to  the 
merits  of  the  action  founded  upon  knowledge  of  its  ma- 
terial facts  or  of  some  of  them. 

7.  The  existence  of  a  state  of  mind  in  the  juror  evinc- 
ing enmity  against  or  bias  to  either  party. 

8.  That  he  is  a  party  to  an  action  pending  in  the  court 
for  which  he  is  drawn  and  which  action  is  set  for  trial 
before  the  panel  of  which  he  is  a  member. 

CONSTITUTION  OF  CALIFORNIA. 

Art.  I  §4.  "*  *  *  and  no  person  shall  be  rendered  incom- 
petent to  be  a  witness  or  juror  on  account  of  his  opinion 
on  matters  of  religious  belief;  *  *  *." 

Art.  XX  §11.  "Laws  shall  be  made  to  exclude  from 
oflfice,  serving  on  juries,  and  from  right  of  suffrage,  per- 
sons convicted  of  bribery,  perjury,  forgery,  malfeasance  in 
office  or  other  high  crimes.  *  *  *" 
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Appendix  C 


In  the  United  States  District  Court,  in  and  for  the 
Northern  District  of  California,  Southern  Division. 

Gilbert  E.  Thiel, 

Plaintiff, 

^^-  ^     No.  21,780 

Southern  Pacific  Co.,  a  corp., 

Defendant. 

OPINION  AND  ORDER  ON  MOTION  TO  STRIKE 
OUT  ENTIRE  JURY  PANEL,   ETC. 

Plaintiff  has  filed  herein  a  notice  of  motion  for  an  order : 
"(a)  Striking  out  or  quashing  the  entire  jury  panel  for 
the  'July  Term,  1946',  which  is  to  be  used  for  trial  of 
this  action,  now  set  for  September  10,  1946;  (b)  Directing 
the  Clerk  and  Jury  Commissioner  of  this  Court  to  select 
a  new  panel  which  will  be  a  fair,  democratic  cross-section 
of  the  community  without  discrimination  in  favor  or 
against  any  one  group  or  class  of  citizens  because  of  their 
wealth,  occupation,  sex  or  race;  and  (c)  Directing  the 
'parts  of  the  district'  of  this  Court  from  which  'jurors 
shall  be  returned'  'so  as  to  be  most  favorable  to  an  im- 
partial trial'." 

In  support  of  the  motion,  movant  filed  a  purported  affi- 
davit of  Attorney  Allen  Spivock.  This  affidavit  was  not 
offered  or  received  in  evidence.  In  all  events  the  plaintiff 
can  rely  only  on  the  showing  made  by  the  evidence  ore 
tenus.  It  is  incumbent  on  the  moving  party  to  introduce, 
or  to  offer,  distinct  evidence  in  support  of  the  motion; 
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the  formal  affidavit  alone,  even  though  uncontroverted, 
is  not  enough.  Glasser  v.  United  States,  315  U.S.  60,  87; 
86  L.  Ed.  680,  708. 

Before  taking  up  the  several  asserted  grounds  in  sup- 
port of  the  motion,  and  in  order  to  appreciate  this  more 
recent  attack  upon  the  jury  system  in  this  court,  the  his- 
tory of  the  litigation  should  be  given: 

On  December  30,  1940,  plaintiff  brought  an  action  against 
the  defendant.  Southern  Pacific  Company,  for  damages  in 
the  sum  of  $250,000,00  for  injuries  resulting  from  a  leap 
from  a  train.  The  complaint  in  substance  and  effect  alleged 
that  plaintiff  was  "out  of  his  normal  mind"  on  February 
25,  1940;  that,  before  accepting  plaintiff  as  a  passenger, 
defendant  was  informed  that  he  was  "out  of  his  normal 
mind"  and  therefore  should  not  be  accepted  as  a  passenger 
or  else  should  be  guarded;  that  defendant,  Southern 
Pacific  Company,  nevertheless  accepted  plaintiff  as  a 
passenger,  left  him  unguarded  and  when  he  leaped  failed 
to  stop  the  train  before  he  fell  to  the  ground;  that  de- 
fendant 's  conduct  constituted  alleged  negligence  and  caused 
plaintiff's  alleged  injuries. 

The  action  was  originally  instituted  in  the  Superior 
Court  of  the  State  of  California,  in  and  for  the  City  and 
County  of  San  Francisco.  On  petition  of  the  defendant  it 
was  removed  from  that  court  to  the  District  Court  of  the 
United  States  for  the  Northern  District  of  California. 
The  defendant  answered,  and  in  substance  and  effect  de- 
nied that  plaintiff  was  "out  of  his  normal  mind;"  denied 
that  said  defendant  was  informed  that  plaintiff  was  "out 
of  his  normal  mind"  and  therefore  should  not  be  accepted 
as  a  passenger,  or  else  should  be  guarded ;  and  denied  that 
defendant  was  guilty  of  any  negligence,  and  affirmatively 
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alleged  that  plaintiff's  injuries  were  caused  by  his  own 
negligence;  as  a  separate  defense  it  was  alleged  that  his 
injuries  were  attributable  to  his  own  negligence. 

Plaintiff  filed  a  written  demand  for  a  jury  trial  in  the 
District  Court,  and  thereafter  moved  said  Court  to  re- 
mand the  action  to  the  Superior  Court.  The  motion  was 
denied.  Thereafter,  disregarding  the  refusal  to  remand, 
plaintiff  attempted  to  prosecute  the  action  in  the  said 
Superior  Court.  Defendant  applied  for,  and  after  a  hear- 
ing, obtained  from  the  District  Court  a  judgment  enjoin- 
ing such  prosecution.  The  judgment  was  affirmed.  126 
F.(2d)  710.  Certiorari  to  review  the  decision  was  there- 
after denied.  316  U.S.  698;  62  S.  Ct.  1295. 

The  action  was  thereafter  assigned  to  trial  in  the  Dis- 
trict Court.  A  panel  of  prospective  jurors  was  drawn,  and 
the  jury  was  thereupon  and  thereafter  impaneled.  On 
November  5,  1942,  plaintiff  challenged  the  array— the  panel 
of  prospective  jurors  drawn  as  aforesaid.  The  challenge 
was  overruled.  Thereafter  plaintiff  amended  his  complaint 
alleging  in  substance  and  in  effect  that  defendant  was  neg- 
ligent in  failing  to  give  him  first  aid  treatment  and  medical 
attention  at  the  scene.  These  allegations  were  denied. 

Thereafter  plaintiff  moved  the  Court  to  strike  his  de- 
mand for  a  jury  trial.  The  motion  was  denied. 

Trial  of  the  action  was  commenced  on  November  24, 
1942.  After  the  jury  was  impaneled  and  sworn  plaintiff 
challenged  the  twelve  jurors  comprising  it.  The  challenge 
was  overruled  and  the  trial  proceeded.  At  the  close  of  the 
evidence  plaintiff  moved  the  Court  for  a  directed  ver- 
dict; the  motion  was  denied.  The  jury  thereafter  returned 
a  verdict  for  the  defendant,  Southern  Pacific  Company. 
Plaintiff  thereafter  moved  for  a  new  trial,  and  also  moved 
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to  take  depositions;  both  of  said  motions  were  denied. 

Judgment  was  entered  for  the  defendant. 

Plaintiff  prosecuted  his  appeal.  Thiel  v.  Southern  Pacific 
Company,  149  F.(2d)  783,  (Circuit  Court  of  Appeals, 
Ninth  Circuit)  and  therein  specified  as  error  the  over- 
ruling of  his  challenge  to  the  array.  The  challenge  was 
based  in  substance  and  effect  on  practically,  if  not  all, 
the  same  grounds  urged  in  the  motion  before  this  Court. 
The  judgment  was  affirmed  in  its  entirety. 

On  certiorari  review  was  had  before  the  Supreme  Court 
of  the  United  States  "limited  to  the  question  of  whether 
petitioner's  motion  to  strike  the  jury  panel  was  properly 
denied."  Thiel  v.  Southern  Pacific  Co.,  66  S.  Ct.  472,  66 
S.  Ct.  984,  985. 

The  Sui^reme  Court,  speaking  through  Mr.  Justice 
Mur^shy,  held,  in  effect,  that  the  intentional  exclusion  of 
daily  wage  earners  from  the  jury  list  required  the  reversal, 
regardless  of  whether  the  plaintiff  was  prejudiced  by  the 
wrongful  exclusion  or  whether  he  was  one  of  the  excluded 
class,  even  though  the  jury  which  actually  decided  the 
factual  issues  was  found  to  contain  at  least  five  members 
of  the  laboring  class. 

Mr.  Justice  Frankfurter  and  Mr.  Justice  Eeed,  dis- 
sented. The  Court  said,  in  part: 

"It  is  clear  that  a  federal  judge  would  be  justified 
in  excusing  a  daily  wage  earner  for  whom  jury  serv- 
ice would  entail  an  undue  financial  hardship.  But  that 
fact  cannot  support  the  complete  exclusion  of  all 
daily  wage  earners  regardless  of  whether  there  is 
actual  hardship  involved.  Here  there  was  no  effort, 
no  intention,  to  determine  in  advance  which  individual 
members  of  the  daily  wage  earning  class  would  suffer 
an  undue  hardship  by  serving  on  a  jury  at  the  rate  of 
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$4  a  day.  All  were  systematically  and  automatically 
excluded."  66  S.  Ct.  984,  987. 

It  was  not  claimed  before  the  Supreme  Court  that  the 
District  Court  Judges  for  the  Northern  District  of  Cali- 
fornia, with  the  approval  of  the  Circuit  Court  Judges, 
designed  racial,  religious,  social,  or  economic  discrimina- 
tion to  influence  the  makeup  of  jury  panels,  or  that  such 
unfair  influence  infused  the  selection  of  the  panel,  or  was 
reflected  in  those  who  were  chosen  as  jurors.  Nor  was 
there  any  suggestion  that  the  method  of  selecting  the  jury 
was  an  innovation.  The  challenge  went  to  a  practice 
adopted  in  order  to  deal  with  the  special  hardship  which 
jury  service  entailed  for  workers  paid  by  the  day.  What 
was  challenged,  in  short,  was  not  a  covert  attempt  to 
benefit  the  propertied  but  a  practice  designed,  wisely  or 
unwisely,  to  relieve  the  economically  least  secure  from 
the  financial  burden  which  jury  service  involves  under 
existing  circumstances.  66  S.  Ct.  984,  988. 

Several  other  grounds  raised  and  presented  by  petitioner 
(plaintiff  herein)  were  in  substance  and  effect  identical 
with  those  presently  urged.  They  were  given  no  mention 
in  any  of  the  Justices'  opinions. 

With  that  historical  background  of  the  case  established, 
it  is  now  proper  to  refer  to  the  more  recent  events. 

On  Thursday,  June  6,  1946,  in  the  District  Court  of  the 
United  States  for  the  Northern  District  of  California, 
Southern  Division,  before  Hon.  Louis  E.  Goodman  and 
Hon.  Michael  J.  Roche,  the  matter  of  the  selection  of 
master  trial  and  grand  jury  panels  for  July,  1946  Term 
of  Court  came  on  regularly  to  be  heard  at  the  hour  of 
4  o'clock  P.  M.,  in  compliance  with  Section  276,  as 
amended,  of  the  Judicial  Code  (28  U.S.C.A.  412).  At  that 
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time  the  Court  announced  that  it  was  deemed  advisable 
to  hold  a  session  so  that  there  could  be  a  public  drawing 
of  the  jurors. 

The  hearing  was  duly  noticed  in  "The  Recorder"  of 
Thursday  morning,  June  6,  1946.  The  "Recorder"  is  a 
newspaper  of  general  circulation  and  the  official  organ  of 
the  court.  Carl  W.  Galbreath,  Clerk  of  the  Court,  and 
William  C.  Mikulich,  the  Jury  Commissioner,  were  called 
to  testify  with  respect  to  the  manner  of  drawing  the  jurors. 
The  Clerk  testified  in  substance:  That  he  and  the  Jury 
Commissioner,  collaborated  in  the  selection  of  the  names 
that  were  jolaced  in  the  box;  that  the  box  contained  484 
names;  that  the  sources  were  three — the  list  of  registered 
voters  of  the  Counties  of  San  Francisco,  San  Mateo, 
Alameda  and  Marin;  the  city  directories  of  San  Francisco 
and  Oakland;  and  the  telephone  directories  of  other  cities 
in  the  counties  named.  That  he  went  to  the  Deputy  Regis- 
trar of  Voters  of  San  Francisco  and  obtained  a  list  for 
the  year  1943,  thence  to  the  County  Clerk  in  Oakland  and 
obtained  a  complete  list  of  the  Alameda  County  registered 
voters  down  as  far  as  Hayward  for  the  year  1944;  thence 
to  Redwood  City  and  obtained  a  list  of  registered  voters 
for  San  Mateo  County  as  far  south  as  Redwood  City  and 
this  side  of  the  range  of  mountains ;  also  that  a  list  of  the 
registered  voters  of  Marin  County  was  obtained;  that  ap- 
proximately 50%  of  the  names  placed  in  the  box  were 
secured  from  the  lists  of  registered  voters;  and  that  the 
remaining  50%  were  derived  from  the  city  directories 
of  San  Francisco  and  Oakland,  and  the  telephone  direc- 
tories of  cities  in  the  other  counties  named. 

After  satisfying  the  Court  that  the  sources  of  the  names 
were  such  as  "to  be  most  favorable  to  an  impartial  trial, 
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and  so  as  not  to  incur  an  unnecessary  expense,  or  unduly 
burden  the  citizens  of  any  part  of  the  district  with  such 
service,"  (28  U.S.C.A.  413)  Judge  Louis  E.  Goodman  then 
continued  the  interrogation  of  the  Clerk. 

*'Q,  How  did  you  determine  whether  or  not  a 
person  whose  name  was  to  be  picked  might  be  ineli- 
gible for  jury  duty  under  the  provisions  of  the  law? 

A.  I  would  have  to  depend  on  the  description  given 
in  the  directory  or  the  list  of  the  registered  voters  of 
the  occupation  of  the  person  I  selected. 

Q.  As  between  men  and  women  did  you  use  any 
method  of  procedure  to  secure  any  particular  number 
of  men  as  against  women  jurors? 

A.  I  endeavored  to  obtain  fifty  per  cent  men  and 
fifty  per  cent  women. 

Q.  Did  you  leave  out  of  the  jury  box  the  name  of, 
any  juror  whom  you  had  selected  because  of  any 
special  occupation  that  he  might  have  had  aside  from 
these  occupations  that  are  made  exempt  under  the 
law? 

A.     No,  I  did  not. 

Q.  Was  any  person  left  out  because  of  color  or 
race  or  creed  or  occupation? 

A.     They  were  not. 

Q.  What  method  did  you  follow  in  order  to  secure 
a  cross  section  selection  of  jurors  as  regards  occupa- 
tion or  status  or  color  or  the  like? 

A.  I  endeavored  each  time  to  select  approximately 
half  of  the  proposed  jurors  from  the  working  class; 
by  that  I  mean  I  made  no  distinction  between  those 
working  for  a  daily  wage  as  against  those  who  worked 
for  a  weekly  or  monthly  wage.  That  applies  to  women 
as  well  as  men.  The  other  fifty  per  cent  that  made  up 
the  list  were  made  up  of  some  of  the  executives  or 
managers  of  firms  or  presidents  or  owners  of  busi- 
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ness ;  the  colored  population  was  taken  into  considera- 
tion ;  we  put  from  15  to  20  colored  people  in  the  jury 
box  and  also  put  the  same  number  of  Chinese  into 
the  jury  box. 

Q.  Have  you  any  way  of  knowing  or  did  you  keep 
any  record  as  to  the  percentage  of  names  deposited 
in  the  jury  box  that  are  residents  of  San  Francisco 
as  against  the  other  counties  in  this  district? 

A.  Yes,  approximate!}'  one  half  of  the  names  i 
selected  are  residents  of  San  Francisco,  one  quarter 
are  residents  of  Alameda  County  and  one  quarter 
are  residents  of  the  counties  of  Marin  and  San  Mateo. 

Q.  Were  there  any  names  remaining  in  the  box 
at  the  time  that  you  deposited  the  names  of  the 
prospective  jurors  that  you  have  referred  to? 

A.  Yes;  there  was  always  an  average  of  about 
one  hundred  such  names  remaining  in  the  box  when 
we  filled  it. 

Q.  So  that  when  you  filled  the  jury  box  this  time 
you  put  in  approximately  380  odd  names;  is  that 
correct? 

A.     That  is  correct. 

Q.  And  of  those  you  put  in  approximately  one 
half  and  Commissioner  Mikolich  put  in  the  other 
half;  is  that  correct? 

A.     That  is  correct. 

Q.  When  you  selected  names  in  San  Francisco 
from  the  list  of  registered  voters  did  you  follow  any 
plan  or  method  with  respect  to  selecting  jurors  from 
different  assembly  districts? 

A.  I  tried  to  pick  a  proportionate  number  of  per- 
sons from  each  of  the  assembly  districts  in  San  Fran- 
cisco. 

Q.  And  did  you  make  any  use  of  the  precinct 
lists? 
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A.  I  did.  I  took  the  precinct  list  from  each 
assembly  district,  and,  as  I  said,  I  started  at  the  top 
and  went  down  and  found  the  name  of  a  person  that 
was  not  exempt  and  then  I  went  on  further  and  took 
another  one,  and  then  took  another  precinct  list  in 
the  same  district  and  did  the  same  thing, 

Q.  After  you  had  selected  the  names  from  the 
various  sources  that  you  have  mentioned,  did  you 
make  any  check  to  see  whether  or  not  any  of  the 
names  that  you  had  picked  was  ineligible  because  of 
recent  service  as  grand  or  petit  jurors? 

A.    I  did. 

Q.  Or  those  who  had  been  previously  excused  be- 
cause of  physical  condition  or  age? 

A.  I  did.  I  checked  the  list  with  the  names  remain- 
ing in  the  box;  with  the  names  on  the  present  trial 
and  grand  jury;  with  the  names  of  persons  who  had 
served  previously  and  been  discharged,  and  then  with 
those  who  had  been  excused  previously  on  account  of 
age,  sickness  or  physical  reasons. 

Q.  In  placing  the  names  in  the  box  did  you  and 
the  Jury  Commissioner  place  them  in  alternately? 

A.    We  did." 

Thereafter  the  Jury  Commissioner,  Mr.  Mikulich,  was 
interrogated  and  stated  in  substance  and  effect  that  the 
procedure  he  adopted  was  identical  in  all  respects  with 
that  of  the  Clerk. 

The  Court  thereafter  made  the  following  finding: 

* '  The  court  finds  that  the  names  of  the  four  hundred 
and  eighty  four  prospective  jurors  for  the  July,  1946, 
term  of  court,  have  been  properly  selected  by  the 
Clerk  and  the  Jury  Commissioner,  as  provided  by 
Section  276  of  the  Judicial  Code,  as  amended." 
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The  testimony  elicited  from  the  Clerk  has  been  set  forth 
at  some  length  for  the  reason  that  it  demonstrates  a  care- 
ful compliance  with  the  views  of  the  Supreme  Court  in 
connection  with  the  avoidance  of  any  distinction  "between 
those  working  for  a  daily  ivage  as  against  tJiose  ivho  work 
for  a  weekly  or  monthly  uage;"  and,  in  addition,  is 
demonstrative  that  the  Statutes,  28  U.S.C.A.,  Sec.  412, 
et  seq.  were  fully  complied  with. 

With  that  factual  background  established,  the  motion 
heard  on  August  19,  1946,  before  this  Court  may  be  ana- 
lyzed: Plaintiff  asserted  the  following  grounds  in  sub- 
stance: (1)  That  the  majority  of  those  selected  for  the 
jury  were  business  men,  etc.,  and  that  a  small  majority  of 
those  selected  were  working  men;  (2)  that  a  large  pro- 
portion of  the  men  jurors  were  selected  as  compared  with 
women  jurors;  (3)  that  no  court  orders  or  directions  had 
been  given  to  the  Jury  Commissioner  or  the  Clerk  of 
Court  directing  ''the  parts  of  the  District  from  which  the 
jurors  shall  be  returned;"  (4)  that  uniform  rules  were 
not  made  for  the  guidance  of  the  Clerk  and  Commissioner 
in  the  drawing  of  the  said  jurors;  (5)  that  no  substantial 
changes  in  the  method  of  selecting  the  jurors  had  been 
made  and  that  the  said  decision  of  the  Supreme  Court 
had  not  been  complied  with;  (6)  that  a  large  majority  of 
the  persons  selected  were,  prejudiced  in  favor  of  the  de- 
fendant Company;  (7)  that  the  Jury  Commissioner  and 
said  Clerk  have  endeavored  to  obtain  jurors  of  the  highest 
or  superior  intelligence  and  not  those  of  "ordinary  in- 
telligence"; (8)  that  no  system  of  lot  or  chance  was  used 
in  selecting  said  jurors. 

On  the  hearing  of  this  motion  the  proceedings  of  June 
6,  1946,  referred  to,  were  made  a  part  of  and  read  into  the 
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record.  Counsel  for  iDlaintiff  claimed  that  lie  did  not  re- 
ceive notice  of  said  proceedings. 

Notice  was  not  necessary  and  the  hearing  was  ** public" 
within  the  contemplation  of  the  statute.  28  U.S.C.A.  412; 
(Judicial  Code,  Section  276,  amended)  Hammer schmidt  v. 
U.  S.,  287  Fed.  817 ;  U.  S.  v.  Lewis,  192  Fed.  633. 

The  plaintiff  then  called  the  Clerk  and  also  the  Jury- 
Commissioner,  subjecting  them  to  lengthy  examination. 
In  substantial  particulars  their  testimony  was  in  con- 
sonance with  the  former  testimony  on  the  proceedings  of 
June  6,  1946. 

It  would  seem  unnecessary  to  dilate  upon,  or  otherwise 
give  particular  attention  to,  the  several  grounds  urged,  for 
they  are  in  the  main  unsubstantial  and  fully  answered  by 
the  Federal  Statutes  applicable:  28  U.S.C.A.  411,  412, 
et  seq. 

It  is  evident  from  a  reading  of  the  transcript  of  the 
foregoing  proceedings,  and  from  the  excerpt  hereinabove 
set  forth,  that  strict  compliance  was  given  to  the  decision, 
mandate  and  direction  of  the  Supreme  Court,  i.  e. — that 
daily  ivage  earners  he  included  in  the  panel. 

However,  I  will  discuss  plaintiff's  points,  seriatim: 

(1  and  2)  Both  the  Clerk  and  the  Jury  Commissioner 
emphasized  in  their  testimony  that  the  daily  wage  earners 
had  not  been  excluded.  On  the  contrary  appropriate  pro- 
vision was  made  for  this  group. 

Mr.  Mikulich,  the  Jury  Commissioner,  in  interpreting 
the  groups  classified  under  business,  as  compared  with 
labor,  detailed  that  the  former  included  those  connected 
with  business  as  department  heads,  clerks,  salesmen  and 
solicitors,  and  their  wives.  In  short,  the  business  group 
representing  approximately  50%  of  the  panel  did  not 
comprise  all  proprietors,  managers  and  officials. 


30  Appendix 

Mr.  Calbreath,  the  Clerk  of  the  Court,  in  his  examina- 
tion was  very  clear  to  point  out  that  he  sought  to  equalize 
occupations.  Admittedly,  he  did  not  go  to  the  San  Fran- 
cisco Chamber  of  Commerce  for  information,  and  this  was 
not  incumbent  upon  him.  Plaintiff  attempted  in  Exhibit 
No.  1  (Economic  Survey,  San  Francisco  Bay  Area,  1945) 
to  demonstrate  that  11.14%  of  the  population  represented 
proprietors,  managers  and  officials,  and  therefore  it  was 
argued  that  the  total  number  of  jurors  drawn  or  "selected" 
from  said  group  was  disproportionate.  Counsel  for  plain- 
tiff has  misconceived  or  misinterpreted  the  figures.  Accord- 
ing to  the  survey  it  appears:  "San  Francisco  ranks  high 
among  large  cities  with  nearlj^  55%  of  its  entire  resident 
population  in  the  labor  force."  The  other  45%  necessarily 
represented  proprietors,  managers,  officials,  clerical,  sales, 
kindred  workers  and  others  not  identified  with  the  labor- 
ing groups. 

Although  the  Clerk  and  the  Commissioner  testified  that 
this  statistical  data  was  not  available  to  them  when  the 
names  were  selected  for  the  panel,  nevertheless  the  evi- 
dence demonstrates  that  the  names  as  drawn  by  them 
represented  an  impartial  panel  from  a  cross-section  of 
the  community.  The  Clerk  testified:  "/  endeavored  each 
time  to  select  approximately  half  of  the  proposed  jurors 
from  the  working  class;  hy  that  I  mean  I  made  no  dis- 
tinction hetiveen  those  working  for  a  daily  wage  as  against 
those  who  worked  for  a  weekly  or  monthly  ivage." 

Plaintiff  is  laboring  under  a  serious  misconception  in 
declaring  that  "in  the  Superior  Court  of  the  State  of 
California,  whose  jury  qualifications  control  here,  an  equal 
percentage  of  men  and  women  are  now  selected."  Citing 
Pointer  v.  United  States,  151  U.S.  396,  405-409,  14  S.  Ct. 
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410,  38  L.  Ed.  208;  United  States  v.  Roemig,  52  F.  Supp. 
857. 

The  Pointer  case  is  not  authority  for  the  proposition 
that  the  United  States  District  Courts  are  controlled  by 
the  procedure,  rules  or  practices  of  the  State  courts.  It  is 
only  in  connection  with  the  qualifications  and  exemptions 
of  jurors  to  serve  in  the  courts  of  the  United  States  that 
the  statutes  of  the  State  are  at  all  applicable.  The  Court 
therein  said: 

' '  There  is  nothing  in  these  provisions  sustaining  the 
objection  made  to  the  mode  in  which  the  trial  jury 
was  formed.  In  respect  to  the  qualifications  and  ex- 
emptions of  jurors  to  serve  in  the  courts  of  the 
United  States,  the  state  laws  are  controlling.  But 
congress  has  not  made  the  laws  and  usages  relating 
to  the  designation  and  impaneling  of  jurors  in  the 
respective  state  courts  applicable  to  the  courts  of  the 
United  States,  except  as  the  latter  shall  by  general 
standing  rule  or  by  special  order  in  a  particular  case 
adopt  the  state  practice  in  that  regard.  U.  S.  v. 
Shackleford,  18  How.  588;  U.  S.  v.  Richardson,  28 
Fed.  61,  69.  In  the  absence  of  such  a  rule  or  order 
(and  no  such  rule  or  order  appears  to  have  been 
made  by  the  court  below),  the  mode  of  designating 
and  impaneling  jurors  for  the  trial  of  cases  in  the 
courts  of  the  United  States  is  within  the  control  of 
those  courts,  subject  only  to  the  restrictions  congress 
has  prescribed,  and  also  to  such  limitations  as  are 
recognized  bj^  the  settled  principles  of  criminal  law 
to  be  essential  in  securing  impartial  juries  for  the 
trial  of  offenses."  (151  U.S.  396,  14  S.  Ct.  410  at  414.) 

In  Alhizu  v.  United  States,  88  Fed. (2d)  138,  140,  the 
Court  said: 

"As  to  the  assignment  of  errors  relating  to  the 
selection  of  the  Jury,  there  is  only  one  act  of  con- 
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gress  relating  to  the  drawing  of  jurors  in  the  federal 
courts  which  requires  that  the  persons  who  are  sum- 
moned as  jurors  must  be  drawn  publicly  from  a  box 
containing  at  least  300  names.  Other  than  this,  unless 
a  federal  court  shall,  by  order,  adopt  the  state  prac- 
tice, the  method  of  selection  is  within  the  control  of 
the  federal  courts,  subject  to  any  limitation  placed 
thereon  by  congress,  or  recognized  by  the  settled 
principles  of  criminal  law  essential  to  securing  an 
impartial  jury.  Pointer  v.  United  States,  151  U.S. 
396,  405-509,  14  S.  Ct.  410,  38  L.  Ed.  208." 

The  District  Courts  for  the  Northern  District  of  Cali- 
fornia have  not,  by  rule  or  order,  adopted  the  State  prac- 
tice in  this  connection. 

Eeference  is  made  by  the  moving  party  to  United  States 
V.  Roemig,  52  F.  Supp.  857.  The  specification  of  invalidity 
therein  made  was  that  women  were  intentionally  and  sys- 
tematically excluded  from  membership  on  a  grand  jury.  The 
Court,  although  acknowledging  that  "nothing  in  the  Con- 
stitution or  Statutes  of  the  United  States  peremptorily 
requires  the  inclusion  of  women  on  jury  lists  in  the  federal 
courts  or  forbids  their  exclusion,"  granted  the  motion  to 
quash  the  indictment  after  a  review  of  the  authorities  in- 
cluding dictum  in  Glasser  v.  United  States,  315  U.S.  60, 
62  S.  Ct.  457,  and  contra,  United  States  v.  Ballard 
(D.C.S.D.  Cal.)  35  F.  Supp.  105;  affirmed  152  Fed.  (2d) 
941,  (9th  Circuit) ;  certiorari  granted  66  S.  Ct.  816. 

The  rule  announced  in  the  Roemig  case  was  simply  to 
the  effect  that  a  grand  jury  on  which  women  were  sys- 
tematically and  intentionally  prevented  from  serving  by 
manner  of  selecting  members  was  invalidly  constituted. 

There  is  no  rule,  statute  or  decision  requiring  that  the 
jury  list  or  panel  be  composed  or  constituted  of  50% 
women  and  50%  men. 
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It  appears  from  the  testimony  of  both  the  Clerk  and 
the  Commissioner  herein  that  they  "endeavored  to  obtain 
50%  men  and  50%  women." 

Many  prospective  women  jurors  after  their  names  are 
drawn  submit  adequate  reasons  for  their  excusal  by  the 
District  Judge,  which  necessarily  involves  an  exercise  of 
judicial  discretion.  This  latter  procedure  obviously  is  not 
integrated  with  the  drawing  of  the  jurors  in  the  first  in- 
stance by  the  Clerk  and  the  Commissioner.  The  fact  that 
ultimately  there  were  more  men  than  women  on  the  panel 
is  immaterial. 

(3)  Ground  3  turns  on  the  construction  of  Judicial  Code, 
section  277  (28  U.S.C.A.  413).  The  statute  is  explicit. 
"Jurors  shall  be  returned  from  such  parts  of  the  district 
*  *  *  as  the  Court  shall  direct  *  *  *  so  as  not  to  incur  an 
unnecessary  expense,  or  unduly  burden  the  citizens  of  any 
part  of  the  District." 

It  is  contended  that  "no  court  orders  or  directions  had 
been  given  to  the  Jury  Commissioner  or  the  Clerk  direct- 
ing the  parts  of  the  district  from  which  the  jurors  shall 
be  returned."  The  Judges  were  not  required  to  prescribe 
such  directions  or  orders  and  no  apportionment  was  re- 
quired. It  is  discretionary  with  the  Court  to  give  or  not, 
at  its  pleasure,  any  direction  as  to  the  summoning  a  jury 
from  a  part  of  a  district.  The  Court  can  "draw  and  sum- 
mon jurors  from  the  entire  district"  but  "it  was  not 
necessary,  however,  that  this  be  done."  Lewis  v.  United 
States,  279  U.S.  63,  72,  73  L.  Ed.  615,  619;  Agnew  v. 
United  States,  165  U.S.  36,  42,  41  L.  Ed.  624,  626;  RiUhen- 
herg  v.  United  States,  245  U.S.  480,  482,  62  L.  Ed.  414, 
418. 

Selection  of  jurors  to  sit  in  San  Francisco  was  limited 
to   those  within   convenient   travel   distance.   It   appeared 
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that  it  was  the  rule  and  practice  of  the  court,  going  back 
to  1912,  to  restrict  names  put  in  the  jury  box  to  those  of 
people  who  lived  within  commuting  distance  of  the  court, 
but  within  that  area,  there  was  no  discrimination  against 
any  locality. 

That  practice  was  maintained  and  approved  under  the 
direction  of  the  Court  at  the  hearing  "In  re  selection  of 
Master  Trial  and  Grand  Jury  Venire  on  June  6,  1946,  for 
the  July  1946  Term  of  Court,"  before  District  Judges 
Louis  E.  Goodman  and  Michael  J.  Roche. 

(4)  The  Judges  of  the  District  Court  were  not  re- 
quired to  prescribe  rules  for  the  guidance  of  the  Clerk 
and  Commissioner.  Congress  has  promulgated  the  rules 
and  the  statutes  are  clear  and  explicit.  28  U.S.C.A.,  Sec. 
411,  412,  et  seq.  The  machinery  for  putting  names  into  a 
jury  box  which  shall  contain  not  less  than  300  names  from 
which  the  panel  shall  be  drawn  by  lot,  has  been  directly 
prescribed  by  Congress.  The  names  are  to  be  placed  in  a 
box  by  the  Clerk  of  the  District  Court,  and  a  Commis- 
sioner to  be  appointed  by  the  Senior  District  Judge.  28 
U.S.C.A.,  Sec.  412. 

Under  the  Federal  statutes  the  preparation  of  the  jury 
list  is  a  non-delegable  duty  of  the  Clerk  (or  his  deputy) 
and  the  Jury  Commissioner.  This  duty  calls  for  the 
exercise  of  judgment.  They  necessarily  have  committed  to 
them  a  discretion  in  making  selection  of  names  from  which 
to  draw.  In  Glasser  v.  United  States,  315  U.S.  60,  85; 
86  L.  Ed.  680,  707,  the  Court  said: 

"Jurors  in  a  federal  court  are  to  have  the  qualifi- 
cations of  those  in  the  highest  court  in  the  state,  and 
they  are  to  be  selected  by  the  clerk  of  the  court  and 
a  jury  commissioner.  Judicial  Code,  Sees.  275,  276,  28 
U.S.C.A.,  Sees.  411,  412.  This  duty  of  selection  may 
not  be  delegated." 
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All  that  is  called  for  on  their  part  is  an  honest  and 

unbiased  effort  to  obtain  a  jury  list  from  which  no  class 

has  been  purposefully  and  systematically  excluded  because 

of  class  prejudice. 

In  the  instant  case  the  Clerk  and  Jury  Commissioner 
discharged  their  statutory  functions  impartially,  according 
to  law  and  in  the  exercise  of  a  sound  discretion. 

(5)  The  contention  that  the  "decision  of  the  Supreme 
Court  had  not  been  complied  with"  is  entirely  without 
merit.  The  testimony  of  the  Clerk  and  Jury  Commissioner 
is  clear  and  convincing  that  the  jurors  were  impartially 
selected  and  drawn  and  represented  a  cross-section  of  the 
community.  Further,  that  there  was  no  systematic  or  in- 
tentional exclusion  of  any  group,  particularly  those  en- 
gaged in  Avorking  for  a  daily  wage.  Thiel  v.  Southern 
Pacific  Co.,  66  S.  Ct.  984,  986. 

(6)  The  asserted  ground  that  a  "majority  of  the  per- 
sons selected  were  prejudiced  in  favor  of  the  defendant 
Company"  is  equally  without  merit.  There  is  no  evidence 
that  the  persons  whose  names  were  selected  and  placed  in 
the  box  by  the  Clerk  and  Jury  Commissioner,  were  biased 
or  otherwise  prejudiced. 

Counsel  for  the  movant  cannot  supply  evidence  by  the 
mere  assertion  of  reckless  charges  and  unfounded  supposi- 
tion. The  burden  of  proof  rests  upon  him  and  must  be 
supported  by  competent  evidence.  It  is  the  settled  rule  that 
all  necessary  prerequisites  to  the  validity  of  official  action 
are  presumed  to  be  complied  with  and  where  the  contrary 
is  asserted  it  must  be  affirmatively  shown.  Lewis  v.  United 
States,  279  U.S.  63,  73  L.  Ed.  615,  619. 

(7)  There  is  no  evidence  before  this  Court  that  the  Jury 
Commissioner  and  Clerk  sought  "jurors  of  the  highest  or 
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superior  intelligence  and  not  those  of  'ordinary  intelli- 
gence '. ' ' 

It  appears  that  these  officials  acted  honestly,  impartially 
and  without  bias  in  processing  and  selecting  the  names 
which  eventuated  in  the  jury  list;  in  so  doing  they  were 
guided  by  the  statutes,  Federal  and  State,  as  applicable, 
under  the  direction  of  the  District  Court. 

Jury  lists  are  not  conceived  out  of  thin  air.  The  non- 
delegable duty  of  preparing  them  rests  with  the  Clerk 
and  Commissioner.  The  evidence  adduced  at  the  hearing 
before  this  Court  points  unerringly  to  a  painstaking  effort 
on  their  part  to  discharge  their  official  obligation. 

An  allegation  of  discriminatory  practice  in  selecting  a 
jury  panel  challenges  an  essential  element  of  proper  judi- 
cial procedure — the  requirement  of  fairness  on  the  part  of 
the  judicial  arm  of  the  Government.  It  cannot  be  lightly 
concluded  that  officers  of  the  courts  disregard  this  accepted 
standard  of  justice.  Akins  v.  Texas,  325  U.S.  398 ;  65  S.  Ct. 
Eep.  1276,  1278,  1279. 

(8)  Specification  or  ground  8  is  answered  by  reference 
to  the  statutes  alluded  to.  Congress  has  outlined  a  specific 
procedure  which  was  carried  out  in  the  selection  and  draw- 
ing of  the  jury  panel  under  attack. 

For  the  foregoing  reasons,  it  is  hereby  Ordered  that: 
Plaintiff's  motion  to  strike  and  quash  the  entire  jury  panel 
for  the  July,  1946  Term;  for  an  order  directing  the  Clerk 
and  Jury  Commissioner  to  select  a  new  panel;  for  an 
order  directing  the  parts  of  the  District  from  which  jurors 
shall  be  returned,  be,  and  the  same  is  hereby  denied. 

Dated:  August  28,  1946. 

George  B.  Harris 
United  States  District  Judge. 
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APPENDIX  D 


JURY  EMPANELMENT 

We  outline  here  the  information  obtained  about  the  37 
talesmen  called  when  the  jury  was  empanelled. 

Twelve  jurors  and  an  alternate  were  empanelled.  Of 
the  12  8  were  men  and  4  were  women.  The  alternate  was 
a  woman.  During  the  trial  two  of  the  12  became  sick  and 
were  excused.   They  were 

Albert  N.  Wilmes  (273,  319,  725,  726),  sign  painter 

operating  his  own  business. 
Zola  Taylor  (343,  725,  726),  bookkeeper,  American 
Trust  Co. 

The  4  women  who  served  throughout  and  were  among 
the  11  who  returned  the  verdict  were: 

Mrs.  Mary  A.  Stewart  (273,  280,  281),  occupation 

not  disclosed. 
Miss  Bessie  P.  Walthall  (273,  317),  occupation  not 

disclosed. 
Mrs.  Julie  Mescovich   (358),  wife  of  a  restaurant 

keeper. 
Mrs.  Lei  Troupe  (365),  occupation  not  disclosed. 

The  seven  men  who  served  through  and  were  among 
the  11  who  returned  the  verdict  were: 

Elmo  J.  Martinez  (273,  335),  shipping  clerk,  Amer- 
ican Chicle  Co. 
'       D.  P.  Surber  (314,  342),  U.  S.  Army  retired. 

Carl  A.  Rick  (315),  in  mortgage  loan  department 
of  Prudential  Insurance  Co.  (317),  otherwise  na- 
ture of  employment  not  disclosed. 
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Joseph  De  Martini   (324,  325),  wholesale  tobacco, 

partnership  with  his  brother. 
Frans    Schmitt     (337,    339),    retired    leathergoods 

manufacturer. 
Warren  J.  Tyson,  Jr.  (348),  clerk.  Signal  Oil  Co. 
Louis  A.  Pastroni  (352),  teller,  Bank  of  America. 

A  total  of  11  (not  10),  women  were  examined.  They 
were  in  addition  to  the  5  selected  (see  above) : 

Florence  M.  Douglas  (273,  286-289),  sales  manager 
and  buyer  for  a  rice  business  which  shipped  by 
S.  P.;  cousin  worked  for  S.  P.  at  Elko;  knew  a 
man  in  the  S.  P.;  excused  by  the  court  at  plain- 
tiff's suggestion. 

Mrs.  A.  McCuUon  (289,  290),  secretary  to  an  S.  P. 
Co.  executive.   Excused. 

Mrs.  Eleanor  Van  Praag  (314),  occupation  not  dis- 
closed. Said  she  was  prejudiced  against  defend- 
ant.  Excused. 

Nell  A.  Biggins  (314,  329),  with  Sunset  Feather  Co., 
biased  in  favor  of  plaintiff.   Excused. 

Miss  Dianna  M.  Domeconi  (346,  347),  occupation  not 
disclosed  and  excused  because  biased  in  favor 
of  plaintiff. 

Mrs.  Helen  G.  Star  (350-352),  occupation  not  dis- 
closed, excused  because  biased  against  user  of 
liquor. 

In  addition  to  the  3  women  excused  because  they  were 
biased  in  favor  of  plaintiff  or  against  defendant  Emil 
Pahlka  (348),  a  real  estate  broker,  was  excused  because 
biased  against  railroads. 
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Of  the  37  examined  there  is  not  sufficient  information 
to  say  what  the  occupation  or  business  of  9  was.  In  addi- 
tion to  those  noticed  were  Harvey  P.  Clark  (273,  280, 
305,  306),  Harry  R.  Land,  Jr.  (273,  314,— with  McKenzie 
and  Co.  but  the  nature  of  their  business  and  his  con- 
nection with  it  did  not  appear),  Gilbert  L.  Van  Wormer 
(300,  302).  This  makes  a  total  of  9  about  whom  there  is 
not  enough  known  to  make  any  statement  as  to  economic 
or  social  position. 

There  were  10  of  the  37  who  are  properly  to  be  placed 
in  the  laboring  or  wage  earning  class :  Martinez,  a  shipping 
clerk;  Mrs.  McCullon,  a  secretary  or  stenographer;  Thomas 
G.  Stevenson,  Jr.  (306,  307-313),  having  an  undisclosed 
connection  with  a  grain  merchant  and  exporter;  Nell  A. 
Biggins  with  the  Sunset  Feather  Co.;  Ricks,  apparently 
in  a  clerical  position  with  a  loan  department  of  an  insur- 
ance company;  Zola  Taylor,  a  bookkeeper;  George  R. 
Dagnall  (329,  336,  337),  working  at  the  moment  organiz- 
ing the  Marin  County  Community  Chest  Drive;  Tyson, 
a  clerk  with  the  Signal  Oil  Co. ;  Pasgroni,  the  teller  at  the 
Bank  of  America;  James  Di  Maisimo  (361-363),  a  car- 
penter working  for  a  macaroni  factory,  perem^Dtorily  chal- 
lenged by  the  plaintiff. 

Four  were  retired:  Surber,  from  the  Army,  position  not 
disclosed;  Andrew  Verlno  (273,  282,  298,  299,  346),  ap- 
parently formerly  in  some  phase  of  the  insurance  busi- 
ness; Schmitt,  the  retired  leather  manufacturer;  Clarence 
W.  Dobie  (297),  retired  from  an  undisclosed  connection 
with  Crocker  First  National  Bank. 

Five  jurors  held  semi-executive  positions:  Mrs.  Douglas, 
sales  manager  and  buyer  for  a  rice  concern;  Edgar  R. 
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Trethway  (273,  279,  281,  294),  credit  manager  for  Earl 
C.  Anthony,  Inc.,  an  automobile  sales  concern;  Homer  F. 
Rosetti  (273,  280,  330,  343),  a  branch  manager  of  Pacific 
Finance  Corp.;  Allen  J.  Uren  (302),  sales  manager  Gypsum 
Division,  Pacific  Portland  Cement  Co.;  Edwin  G.  Asplin 
(353,  358),  purchasing  agent  and  traffic  manager  for 
Langendorf  Bakeries. 

Two  were  probably  fairly  important  business  men. 
Thomas  R.  Edwards  (273,  333),  was  in  the  candle  supply 
business  and  chairman  of  the  board  of  his  concern.  The 
size  of  the  business  does  not  apjoear.  James  A.  Cambridge 
(290)  was  auditor  of  Anglo  California  National  Bank. 

Seven  were  in  the  class  of  proprietors  of  business,  the 
business  apparently  being  small:  Wilmes  was  the  sign 
painter;  Leslie  H.  Carter  (273,  321),  described  himself 
as  a  dramatic  book  publisher;  Seamen  J.  Molkenbuhr 
(323),  was  apparently  the  proprietor,  or  one  of  the  pro- 
prietors, though  he  may  have  been  only  a  salesman,  of  a 
jewelry  concern;  De  Martini  and  his  brother  were  partners 
in  the  wholesale  tobacco  business;  Emil  Pahlka  was  a  real 
estate  broker;  Mrs.  Mescovich  was  the  wife  of  a  restaurant 
keeper;  George  S.  Minot  (364),  was  an  independent  ad- 
vertising counsellor. 

Fifteen  of  the  37  had  some  connection,  close  or  remote, 
with  S.  P.  Co.  or  someone  connected  with  it.  Mrs.  Mc- 
Cullon  w^as  emploj^ed  by  S.  P.  Co.  as  a  secretary.  Ros- 
setti  was  the  brother  of  a  director.  Clark  knew  an  S.  P. 
Co.  director  and  possibly  owned  some  stock, — he  did  not 
know.  Dobie  owned  S.  P.  Co.  stock.  Verino  for  a  short 
time,  about  1900,  had  a  boiler  job  with  S.  P.  Co.  Trethway, 
22  or  23  years  ago,  worked  for  S.  P.  Co.  for  a  short  time 
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as  an  investigator;  he  had  a  cousin  with  S.  P.  Co.  and 
some  friends  working-  for  it.  Several  had  no  connection 
except  that  the  concerns  with  which  they  were  connected 
were  shippers,  as  over  the  lines  of  other  railroads:  Mrs. 
Douglas,  Van  Wormer,  Uren  (who  also  knew  an  S.  P. 
Co.  director),  Stevenson  (whose  brother's  father-in-law 
worked  for  S.  P.  Co.)  and  Asplin.  As  was  natural,  they 
knew  people  connected  with  S.  P.  Co.  Cambridge  was 
with  a  bank  wliich  did  some  banking  for  S.  P.  Co.  Mol- 
kenbuhr  sold  jewelry  to  an  S.  P.  Co.  employees  club  (not 
S.  P.  Co.).  Minot  knew  a  Mr.  Turner. 
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Appendix  E 


LEGAL  RELATION  BETWEEN  DULY  COMMISSIONED 
RAILROAD  POLICE  AND  RAILROAD 

Nevada  Compiled  Laws,  Section  6327:  Act  Approved 
March  22,  1941,  provides : 

**The  Governor  of  this  State  is  hereby  authorized 
and  empowered,  upon  the  application  of  any  rail- 
road company,  to  appoint  and  to  commission  to  serve 
during  his  pleasure  one  or  more  persons  having  the 
residential  qualifications  of  an  elector,  designated  by 
such  company,  and  to  serve  at  the  sole  expense  of 
such  company,  as  policeman  or  policemen,  with  the 
powers  of  peace  officers,  and  who,  after  being  duly 
sworn,  may  act  as  such  policeman  or  policemen  upon 
the  premises  or  property  owned  or  operated  by  such 
company.  *  *  *" 

Under  a  similar  statute  it  has  been  held  that  a  railroad 

is  not  liable  for  malicious  arrest  by  a  railroad  policeman. 

''Respondeat  superior  has  no  application  where  there 

is  no  evidence  tending  to  show  that  the  company  was 

instrumental    in    causing    the    arrest    or    subsequent 

prosecution. ' ' 

Redgate  v.  S.  P.  Co.,  24  C.A.2d  573,  581,  75  P.2d 

658. 

In  Maggi  v.  Pompa,  105  C.A.  496,  289  P.  982  (hr.  den.), 
where  a  bystander  was  shot  by  a  special  police  officer,  the 
Court  approved  an  instruction  that  prima  facie  private 
employers  are  not  liable  for  the  acts  of  public  officers, 
and  that  a  special  policeman  comes  within  this  rule.    It 
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was  held  that  there  was  a  presumption  that  the  special 
policeman's  act  was  done  in  the  performance  of  official 
duty.  The  payment  of  wages  is  insufficient  to  constitute 
a  basis  for  liability. 

Accord : 

St.  John  V.  Reid,  17   C.A.2d  5,  61  P.2d  363    (hr. 

den.) ; 
Squires  v.  S.  P.  Co.,  42  C.A.  459,  183  P.  695; 
Goldberg  v.  R.  Co.,  97  N.J.L.  374,  117  Atl.  479; 
Pounds  V.  R.  Co.,  142  Ga.  486,  83  S.E.  96 ; 
R.  Co.  V.  Kelly,  177  F.  189  (CCA.  2) ; 
Red  River  Lumber  Co.  v.  Cardenas,  95  F.2d  157 

(CCA.  9). 

This  last  case  recognized  and  applied  the  presumption 
noticed  in  the  Maggi  Case  above,  and  was  followed  in 
N.  L.  R.  B.  V.  Red  River  L.  Co.,  109  F.2d  159,  160  (CCA. 
9). 

Following  the  above  cases  see  MacDonald  v.  Ogan,  64 
Idaho  173,  129  P.2d  654. 
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United  States  District  Court,  Western  District  of 
Washington,  Soiitliern  Division 

No.  15845 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOHN  BARCOTT, 

Defendant. 

INDICTMENT 

The  Grand  Jury  charges : 

Count  I. 

That  on  or  about  the  12th  day  of  February,  1944, 
at  Tacoina,  Washington,  John  Barcott,  late  of  the 
City  of  Tacoma,  State  of  Washington,  who  during 
the  calendar  year  1943  was  married  and  had  no 
dependents,  did  wilfully  and  knowingly  attempt  to 
defeat  and  evade  a  large  part  of  the  income  and 
victory  tax  due  and  owing  by  him  to  the  United 
States  of  America  for  the  calendar  year  1943  by 
filing  and  causing  to  be  filed  with  the  Collector  of 
Internal  Revenue  for  the  Internal  Revenue  Col- 
lection District  of  Washington,  at  Tacoma,  Wash- 
ington, a  false  and  fraudulent  income  and  victory 
tax  return  wherein  he  stated  that  his  net  income 
for  said  calendar  year,  computed  on  the  com- 
munity-property basis,  was  the  sum  of  $6,720.40 
and  that  the  amount  of  tax  due  and  owing  thereon 
was  the  sum  of  $1,545.38,  whereas,  as  he  then  and 
there  well  knew,  his  net  income  for  the  said  cal- 
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endar  year,  computed  on  the  community-property 
basis,  was  the  sum  of  $12,406.33,  derived  as  fol- 
lows: 

Gross  Income: 

Dividends     $      140.00 

Interest    141.93 

Interest  on  bonds 200.00 

Income  from  business  24,621.96       $25,103.89 

Deductions : 

Contributions    $      200.00 

Taxes    - 91.23  291.23 

Net  Income:  $24,812.66 

John  Barcott  one-half  community  share         12,406.33 

upon  which  said  net  income  he  owed  to  the  United 
States  of  America  an  income  and  victory  tax  of 
$3,646.25. 

AU  in  violation  of  26  USC  145(b). 

Count  II. 

That  on  or  about  the  13th  day  of  February,  1945, 
at  Tacoma,  Washington,  John  Barcott,  late  of  the 
City  of  Tacoma,  State  of  Washington,  who  during 
the  calendar  year  1944  was  married  and  had  no  de- 
pendents, did  wilfully  and  knowingly  attempt  to 
defeat  and  evade  a  large  part  of  the  income  tax 
due  and  owing  by  him  to  the  United  States  of 
America  for  the  calendar  year  1944  by  filing  and 
causing  to  be  filed  with  the  Collector  of  Internal 
Revenue  for  the  Internal  Revenue  Collection  Dis- 
trict of  Washington,  at  Tacoma,  Washington,  a 
false  and  fraudulent  income  tax  return  wherein 
he  stated  that  his  net  income  for  said  calendar 
year,  computed  on  the  community-property  basis, 
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was  the  sum  of  $5,632.57  and  that  the  amount  of 
tax  due  and  owing  thereon  was  the  sirni  of  $1,288.45, 
whereas,  as  he  then  and  there  well  knew,  his  net 
income  for  the  said  calendar  year,  computed  on 
the  community-property  basis,  was  the  sum  of  $9,- 
926.61,  derived  as  follows: 

Gross  Income : 

Dividends  and  interest  $      818.27 

Income  from  bnsine.ss  20,034.94       $20,853.21 

•Tohu  Barcott  one-half 

community  .share  $10,426.61 

Deductions : 

Standard    $      $500.00       $      500.00 

Net  Income:  $  9,926.61 

upon  which  said  net  income  he  owed  to  the  United 
States  of  America  an  income  tax  of  $2,727.85. 
All  in  violation  of  26  USC  145(b). 

Count  III. 

That  on  or  about  the  15th  day  of  March,  1946, 
at  Tacoma,  Washington,  John  Barcott,  late  of  the 
City  of  Tacoma,  State  of  Washington,  who  during 
the  calendar  year  1945  was  married  and  had  no 
dependents,  did  wilfully  and  knowingly  attempt  to 
defeat  and  evade  a  large  part  of  the  income  tax 
due  and  owing  by  him  to  the  United  States  of 
America  for  the  calendar  year  1945  by  filing  and 
causing  to  be  filed  with  the  Collector  of  Internal 
Revenue  for  the  Internal  Revenue  Collection  Dis- 
trict of  AVashington,  at  Tacoma,  Washington,  a 
false  and  fraudulent  income  tax  return  wherein  he 
stated  that  his  net  income  for  said  calendar  year, 
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computed  on  the  community-property  basis,  was 
the  sum  of  $7,388.98  and  that  the  amount  of  tax 
due  and  owing'  thereon  was  the  sum  of  $1,833.36, 
whereas,  as  he  then  and  there  well  knew,  his  net 
income  for  the  said  calendar  year,  computed  on  the 
community-property  basis,  was  the  sum  of  $11,- 
138.92,  derived  as  follows : 

Gross  Income : 

Dividends  and  interest  $  1,258.74 

Income  from  business  22,019.09       $23,277.83 

John  Barcott  one-half 

community  share  $11,638.92 

Deductions : 

Standard    500.00  500.00 

Net  Income:  $11,138.92 

upon  which  said  net  income  he  owed  to  the  United 
States  of  America  an  income  tax  of  $3,201.96. 

All  in  violation  of  26  USC  145(b). 

A  true  bill. 

/s/  HANS  M.  ANDERSON, 
Foreman. 

/s/  J.  CHARLES  DENNIS, 

United   States  Attorney. 

/s/  HARRY  SAGER, 

Assistant  United  States 
Attorney. 

Bail,  $2500.00. 

/s/  CHARLES  H.  LEAVY, 
U.  S.  District  Judsre. 


t>' 


[Endorsed]:  Filed  May  13,  1947. 
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District  Court  of  the  United  States,  Western  Dis- 
trict of  Washington,  Southern  Division 

Commissioner's  Docket  No.  6 

Case  No.  718 

UNITED  STATES  OF  AMERICA, 

vs. 
JOHN  BARCOTT. 

COURT  APPEARANCE  BOND 
FOR  JOHN  BARCOTT 

We,  the  undersigned,  jointly  and  severally  ac- 
knowledge that  we  and  our  personal  representa- 
tives are  bomid  to  pay  to  the  United  States  of 
America  the  sum  of  Twenty-five  Hundred  dollars 
($2500.). 

The  condition  of  this  bond  is  that  the  defendant, 
John  Barcott,  is  to  appear  in  the  District  Court  of 
the  United  States  for  the  Western  District  of 
Washington  at  Tacoma,  Washington,  in  accordance 
with  all  orders  and  directions  of  the  court  relating 
to  the  appearance  of  the  defendant  before  the 
court  in  the  above  entitled  case  and  if  the  defend- 
ant appears  as  ordered,  then  this  bond  is  to  be 
void,  but  if  the  defendant  fails  to  perform  this 
condition  pajment  of  tlie  amount  of  the  bond  shall 
be  due  forthwith.  If  the  Iwnd  is  forfeited  and  the 
forfeiture  is  not  set  aside  or  remitted,  judgment 
may  be  entered  upon  motion  in  the  District  Court 


United  States  of  America  7 

United  States  Commissioner. 

JUSTIFICATION  OF  SURETIES 

I,  the  undersigned  surety,  on  oath  say  that  I  re- 
side at  3705  South  Sheridan,  Tacoma,  Washington ; 
and  that  my  net  worth  is  the  sum  of  Twenty-five 
Hundred  dollars  ($2500.00). 

I  further  say  that  I  am  depositing  the  sum  of 
$2500.00  in  cash  with  the  Clerk,  United  States 
District  Court,  Western  District  of  Washington, 
Southern  Division,  Tacoma,  Washington,  as  seeur- 
of  the  United  States  for  the  Western  District  of 
Washington  against  each  debtor  jointly  and  sever- 
ally for  the  amomit  above  stated  together  with  in- 
terest and  costs,  and  execution  may  be  issued,  or 
payment  secured  as  provided  by  the  Federal  Rules 
of  Criminal  Procedure  and  other  laws  of  the  United 
States. 

This  bond  is  signed  on  this  14th  day  of  May, 
1947,  at  Tacoma,  Washington. 

/s/  JOHN  BARCOTT, 

Name  of  Defendant. 

3705  South  Sheridan, 
Tacoma,  Washington. 

Approved,  signed  and  acknowledged  before  me 
this  14th  day  of  May,  1947. 

[Seal]        /s/  STUART  H.  ELLIOTT, 
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ity  and  indemnity  on  this  bond,  in  accordance  with 
the  terms  and  conditions  thereof. 

/s/  JOHN  BARCOTT, 
Surety. 

Sworn  to  and  subscribed  before  me  this  14th  day 
of  May,  1947,  at  Tacoma,  Wash. 

/s/  STUART  H.  ELLIOTT, 
U.S.  Commissioner. 

[Endorsed] :  Filed  May  14,  1947. 


United  States  District  Court,  Western  District  of 
Washinc^ton,  Southern  Division 

At  a  rep:ular  session  of  the  United  States  District 
Court  for  the  Western  District  of  Washington, 
held  at  Tacoma,  in  the  Southern  Division  thereof 
on  the  19th  day  of  May,  1947,  the  Hon.  Charles  H. 
Leavy,  U.  S.  District  Judge,  presiding,  among 
other  proceedings  had  were  the  following,  truly 
taken  and  correctly  copied  from  the  Journal  Record 
of  said  Court: 

[Title. of  Cause.] 

Now  on  this  19th  day  of  May,  1947,  this  cause 
comes  on  before  the  court  for  arraignment  and 
plea.  Harry  Sager,  Asst.  U.  S.  Attorney,  repre- 
sents the  government.  Defendant  in  court  repre- 
sented by  Counsel  A.  Ursich.  Defendant  and  his 
counsel  come  forward  and  waive  reading  of  the 
Indictment.  Defendant  arraigned  and  now  enters 
a  plea  of  not  guilty  to  Counts  1,  2  and  3,  which  plea 
is  ordered  entered.  Cause  is  set  for  trial  on  June  24. 
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United  States  District  Court,  Western  District  of 
Washington,  Southern  Division 

At  a  regular  session  of  the  United  States  Dis- 
trict Court  for  the  Western  District  of  Washing- 
ton, held  at  Tacoma,  in  the  Southern  Division 
thereof  on  the  25th  day  of  September,  1947,  the 
Hon.  Charles  H.  Leavy,  U.  S.  District  Judge,  pre- 
siding, among  other  proceedings  had  were  the  fol- 
lowing, truly  taken  and  correctly  copied  from  the 
Journal  record  of  said  Court : 

[Title  of  Cause.] 

Now  on  this  25th  day  of  September,  1947,  this 
cause  comes  on  before  the  court  for  hearing  on 
Defendant's  motion  for  Bill  of  Particulars.  Harry 
Sager,  Asst.  U.  S.  Attorney,  represents  the  gov- 
ernment and  Frank  Hale  represents  the  defendant. 
Argument  on  motion  for  Bill  of  Particulars  by  Mr. 
Hale  and  Mr.  Sager.  Defendant's  motion  to  dis- 
miss denied  and  exception  allowed.  Defendant's 
motion  for  Bill  of  Particulars  is  now  granted  by 
the  court  with  certain  limitation.  On  Court's  own 
motion,  cause  is  reset  for  trial  to  a  jury  on  Thurs- 
day, October  30th. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS  INDICTMENT 

Comes  now  the  defendant  above  named  and 
moves  to  dismiss  the  indictment  herein  for  the  fol- 
lowing reasons  and  upon  the  following  grounds: 

I. 

That  said  indictment  does  not  state  facts  suffi- 
cient to  constitute  a  crime  against  the  United  States. 

II. 

That  each  count  of  said  indictment,  and  the 
whole  thereof,  is  so  indefinite,  vague,  and  uncertain 
that  the  defendant  cannot  ascertain  and  understand 
therefrom  the  nature  of  the  charges  against  him 
in  said  Indictment  contained  and  cannot  with  rea- 
sonable diligence  prepare  his  defense  thereto. 

CtAGLIARDI,  URSTCH  & 
GAGLIARDI  and 
FRANK  HALE, 

Attorneys   for  Defendant, 
1116  Washington  Building, 
Tacoma  2,  Washington. 

Copy  received  May  28,  1947. 

HARRY  SAGER, 

Assistant  U.  S.  Attorney. 

[Endorsed] :  Filed  May  28,  1947. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  BILL  OF  PARTICULARS 

Comes  now  the  defendant  above  named  and  re- 
spectfully moves  the  Court  for  an  order  directing 
the  plaintiff  above  named  to  furnish  and  supply 
to  the  defendant  a  Bill  of  Particulars  herein,  mak- 
ing the  indictment  more  definite  and  certain,  and 
settmg  in  said  Bill  of  Particulars  the  following, 
to-wit : 

I. 

With  respect  to  Count  I  of  said  indictment: 

1.  By  setting  forth  which  items  of  gross  income 
are  alleged  to  have  been  falsely  reported  by  the 
said  defendant. 

2.  That  in  the  event  that  it  is  charged  that 
either  the  alleged  items  of  dividends,  interest, 
interest  on  bonds,  or  income  from  business,  are 
alleged  to  have  been  falsely  reported  by  the  defend- 
ant, to  set  forth  which  of  said  items  and  in  what 
particular  amount  each  item  is  charged  to  have 
been  falsely  reported. 

3.  Concerning  the  item  designated  in  the  indict- 
ment as  "Dividends"  by  setting  forth  from  what 
source  said  Dividends  are  alleged  to  have  been 
received. 

4.  Concerning  the  item  designated  in  the  indict- 
ment as  "Interest"  by  setting  forth  from  Vv/hat 
source  said  Interest  is  alleged  to  have  been  received. 

5.  Concerning  the  item  designated  in  the  Indict- 
ment  as   "Interest  on   Bonds,"   by   setting   forth 
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from  what  source  said  Interest  on  Bonds;  is  alleged 
to  have  been  received. 

6.  Concerning  tlie  item  designated  in  the  In- 
dictment as  "Income  from  Business,"  by  setting 
forth  the  nature,  t.vpe,  or  kind  of  business  from 
which  it  is  alleged  that  the  defendant  derived  said 
income. 

7.  Concerning  the  item  designated  in  the  In- 
dictment as  ''Income  from  Business,"  by  setting 
forth  whether  or  not  the  figure  $24,621.96  repre- 
sents the  total  gross  receipts  of  such  business  after 
deduction  of  the  expenses  of  the  o])eration  thereof, 
and  if  so,  what  amounts  have  been  allowed  by  the 
plaintiff  for  expenses  of  operation  of  such  business. 

8.  Concerning  the  item  designated  in  the  In- 
dictment as  ''Income  from  Business,"  by  setting 
forth  the  gross  recei])ts  alleged  to  have  been  de- 
rived from  the  operation  of  such  business  and  the 
amounts  allowed  by  the  plaintiff  as  legitimate  ex- 
penses of  the  operation  thereof. 

II. 
With  resiiect  to  Count  II  of  said  Indictment: 

1.  By  setting  forth  which  items  of  gross  in- 
come are  alleged  to  have  l)een  falsely  reported  by 
the  said  defendant. 

2.  That  in  the  event  that  it  is  charged  that 
either  the  alleged  items  of  Dividends  and  interest 
or  Income  from  business,  are  alleged  to  have  been 
falsely   reported   by   the    defendant,    to    set    forth 
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which  of  said  items  and  in  what  particular  amount 
each  item  is  charged  to  have  been  falsely  reported. 

3.  Concerning  the  item  designated  in  the  in- 
dictment as  "Dividends  and  interest,"  by  setting 
forth  from  what  source  said  Dividends  and  interest 
are  alleged  to  have  been  received. 

4.  Concerning  the  item  designated  in  the  In- 
dictment as  "Income  from  Business,"  by  setting 
forth  the  nature,  type,  or  kind  of  business  from 
which  it  is  alleged  that  the  defendant  derived  said 
income. 

5.  Concerning  the  item  designated  in  the  In- 
dictment as  "Income  from  Business,"  by  setting 
forth  whether  or  not  the  figure  $20,034.94  repre- 
sents the  total  gross  receipts  of  such  business  after 
deduction  of  the  expenses  of  the  operation  thereof, 
and  if  so,  what  amounts  have  been  allowed  by  the 
plaintiff  for  exx)enses  of  operation  of  such  business. 

6.  Concerning  the  item  designated  in  the  In- 
dictment as  "Income  from  Business"  by  setting 
forth  the  gross  receipts  alleged  to  have  been  de- 
rived from  the  operation  of  such  business  and  the 
amounts  allowed  by  the  plaintiff  as  legitimate  ex- 
penses of  the  operation  thereof. 

III. 

With  respect  to  Count  III  of  said  Indictment: 

1.  By  setting  forth  which  items  of  gross  income 
are  alleged  to  have  been  falsely  reported  by  the 
said  defendant. 

2.  That   in   the   event   that   it   is   charged   that 
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either  the  alleged  items  of  Dividends  and  interest 
or  Income  from  business,  are  alleged  to  have  been 
falsely  reported  by  the  defendant,  to  set  forth 
which  of  said  items  and  in  what  particular  amount 
each  item  is  charged  to  have  been  falsely  reported. 

3.  Concerning  the  item  designated  in  the  In- 
dictment as  "Dividends  and  interest,"  by  setting 
forth  from  what  source  said  Dividends  and  Inter- 
est are  alleged  to  have  been  received. 

4.  Concerning  the  item  designated  in  the  In- 
dictment as  "Income  from  Business,"  by  setting 
forth  the  nature,  type  or  kind  of  business  from 
which  it  is  alleged  that  the  defendant  derived  said 
income. 

5.  Concerning  the  item  designated  in  the  In- 
dictment as  "Income  from  Business,"  by  setting 
forth  whether  or  not  the  figure  $22,019.09,  repre- 
sents the  total  gross  receipts  of  such  business  after 
deduction  of  the  expenses  of  the  operation  thereof, 
and  if  so,  what  amounts  have  been  allowed  by  the 
plaintiff  for  expenses  of  operation  of  such  business. 

6.  Concerning  the  item  designated  in  the  In- 
dictment as  "Income  from  Business."  by  setting 
forth  the  gross  receipts  alleged  to  have  been  de- 
rived from  the  operation  of  such  business  and  the 
amounts  allowed  by  the  plaintiff  as  legitimate  ex- 
penses of  the  operation  thereof. 

Defendant  requests  that  the  plaintiff  be  required 
to  furnish  to  this  defendant  an  itemized  statement 
settmg  forth  the  sources  from  which  dividends 
were  derived,  interest  on  bonds  received,  and  the 
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business  from  which  said  income  was  derived  as 
hereinabove  requested,  and  what  items,  if  any,  were 
omitted  from  the  return  of  income  tax  made  by 
this  defendant. 

GAGLIARDI,  URSICH  & 
GAGLIARDI  and 
FRANK  HALE, 

Attorneys  for  Defendant. 

State  of  Washington, 
County  of  Pierce — ss. 

Frank    Hale    being    first    duly    sworn    on    oath, 
deposes  and  says: 

That  he  is  one  of  the  attorneys  for  the  defendant 
in  the  above  entitled  case;  that  the  foregoing  in- 
formation is  necessary  in  order  for  the  defendant 
to  properly  and  adequately  prepare  his  defense  to 
the  indictment  returned  in  the  above  entitled  case. 
/s/  FRANK  HALE. 

Subscribed   and   sworn   to   before   me   this   27th 
day  of  May,  1947. 

[Seal]        /s/  A.  M.  URSICH, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Tacoma. 

Received  copy  May  28,  1947. 

/s/  HARRY  SAGER, 

Assistant  U.  S.  Attorney. 

[Endorsed] :  Filed  May  28,  1947. 
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[Title  of  District  Court  and  Cause.] 

ORDER 

This  matter  coming  on  upon  the  oral  application 
of  the  defendant  above  named  requesting  leave  to 
file  his  motion  to  dismiss,  and  it  appearing  to  the 
Court  that  the  said  defendant  was  arraigned  at 
the  bar  of  this  Court  on  the  19th  day  of  May,  1947, 
in  the  above  entitled  cause,  and  there  appearing 
to  be  no  reason  why  the  said  defendant  should  not 
be  authorized  to  file  his  motion  to  dismiss,  now, 
therefore,  it  is  hereby 

Ordered,  that  defendant's  motion  to  dismiss  the 
indictment  herein  be  and  the  same  hereby  is  au- 
thorized to  be  filed  herein. 

Done  in  open  Court  this  28th  day  of  May,  1947. 

/s/  CHARLES   H.   LEAVY, 
U.  S.  District  Judge. 

Presented  by: 

/s/  A.  M.  URSICH. 
O.K. 

/s/  HARRY  SAGER, 

Assistant  U.  S.  Attorney. 

[Endorsed]:  Filed  May  28,  1947. 
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[Title  of  District  Court  and  Cause.] 

BILL  OF  PARTICULARS 

Comes  now  the  plaintiff  and  particularizes  the 
allegations  of  the  indictment  herein  in  accordance 
with  the  order  of  the  court  heretofore  made  and 
in  that  behalf  states  as  follows: 


Particularizing  Count  I  and  the  items  alleged 
as  constituting  gross  income,  plaintiff  states  that 
the  sources  of  such  items  are  as  follows: 

(1)  The  dividends  are  from  stock  holdings  in 
Fishermans  Packing  Corporation,  at  Anacortes, 
Washington. 

(2)  The  interest  is  from  savings  account  in 
National  Bank  of  Washington,  Tacoma,  and  from 
a  real  estate  contract  and  conditional  sales  con- 
tract for  the  sale  of  personal  property,  in  each  of 
which  Antone  Barcott  was  the  purchaser. 

(3)  The  item  "Interest  on  Bonds"  is  interest 
from  United  States  Savings  Bonds,  Series  "G." 

(4)  The  item  "Income  from  Business"  is  from 
a  restaurant  business  known  as  the  California 
Oyster  House,  940  Pacific  Avenue,  Tacoma,  Wash- 
ington, 

II. 

Particularizing  Counts  II,  and  III,  plaintiff 
states  that  the  items  "Dividends  &  Interest"  are 
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from  the  same  sources  as  particularized  in  Count 
I,  and  the  items  "Income  from  Business"  are  from 
the  same  business. 

/s/  J.   CHARLES  DENNIS, 

United  States  Attorney. 

/s/  HARRY  SAGER, 

Assistant  United  States 
Attorney. 

[Endorsed]:  Filed  September  30,  1947. 


United  States  District  Court,  Western  District  of 
Washington,  Southein  Division 

At  a  regular  session  of  the  United  States  District 
Court  for  the  Westein  Distiict  of  Washington,  held 
at  Tacoma,  in  the  Southern  Division  thereof  on  the 
30th  day  of  October,  1947,  the  Hon.  Charles  H. 
Leavy,  U.  S.  District  Judge,  presiding,  among  other 
proceedings  had  were  the  following,  truly  taken  and 
correctly  copied  from  the  Journal  record  of  said 
Court : 

[Title  of  Cause.] 

Now  on  this  30th  day  of  October,  1947,  this  cause 
comes  on  before  the  court  for  trial  to  a  jury.  Case 
is  called.  Both  sides  ready.  Defendant  present  in 
court.  Roll  call  of  jury  made  showing  31  present. 
Jurors  sworn  as  to  qualifications.  Juror  Ansel  F. 
Steward  excused  for  cause.   Jurors  Henry  Mandles, 
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William  R.  Allen  and  Carl  Schafer  excused  on  chal- 
lenges of  the  g-overnment.  Jurors  Arthur  T.  Arm- 
strong, J.  J.  McDonald,  Anna  CoUinger  and  George 
E.  Floyd  excused  on  challenges  of  the  defendant. 
The  following  jurors  drawn,  accepted  by  both  sides 
and  sworn  to  try  the  case : 

George  Palmer  Harry  E.  Burton 

Sara  M.  Sanders  Francis  A.  Baker 

Victor  F.  Johnson  Wesley  D.  Lefler 

Glen  Bettcsworth  William  J.  Hennessy 

Edward  B.  Anderson  Roscoe  H.  Brown 

Lottie  B.  Mills  David  Sampson 

All  jurors  not  now  serving  on  this  case  are  ex- 
cused until  Monday,  November  10,  1947,  at  9:45 
a.m.  unless  otherwise  notified.  Defendant  in  court 
represented  by  counsel  S.  A.  Gagliardi,  Anthony 
Ursich  and  Frank  Hale.  Allen  Pomeroy,  Asst.  U.  S. 
Attorney,  represents  the  government. 

Trial  is  commenced.  At  10:55  a.m.  jurors  admon- 
ished. At  11  a.m.  court  recessed.  At  11:15  a.m. 
court  is  again  in  session.  Defendant,  jurors  and  all 
counsel  present.  Opening  statement  by  Mr.  Pom- 
eroy.  Defendant  reserves  opening  statement.  Plain- 
tiff witness  Stanley  Nielsen  is  sworn  and  testifies. 
Plaintiff  exhibits  1,  2,  3,  4,  5  and  6  admitted.  At 
12  noon  jurors  are  excused  until  2  p.m.  Remarks 
by  Mr.  Gagliardi  and  the  Court.  Defendant's  motion 
to  strike  is  denied  by  the  Court  and  exception 
allowed. 


20  John  Baroott  vs. 

At  12:10  p.m.  court  recessed  until  2  p.m.  At  2 
p.m.  court  is  again  in  session.  Defendant,  jurors 
and  all  counsel  present.  Plaintiff  witness  Sparks 
Washburn  is  sworn  and  testifies.  Plaintiff  exhibit  7 
admitted  over  the  objections  of  defendant's  counsel 
and  exception  allowed.  Plaintiff  exhibits  8,  9  aiid 
10  admitted.  Plaintiff  exhibit  11  admitted  over  the 
objections  of  defendant's  counsel  and  exception  al- 
lowed. Plaintiff  witness  James  Kerr  is  sworn  and 
testifies.  Plaintiff  exhibit  12  admitted.  Plaintiff 
witness  John  Plancich  is  sworn  and  testifies.  Plain- 
tiff exhibit  13  marked  for  identification  and  with- 
drawn from  the  custody  of  the  clerk  by  permission  of 
the  court  (both  counsel  so  agree).  Plaintiff  witness 
Josephine  Corvin  is  sworn  and  testifies.  Plaintiff' 
witness  Harry  O.  Swanson  is  sworn  and  testifies. 

At  3:15  p.m.  court  recessed.  At  3:30  p.m.  court 
is  again  in  session.  Defendant,  jurors  and  all 
counsel  present.  Trial  resumes.  Harry  O.  Swanson 
resumes  the  witness  stand  for  further  testimony. 
Plaintiff  exhibit  14  admitted  conditionall.v,  over  the 
objections  of  defendant's  counsel.  Plaintiff  exhibits 
15,  16  and  17  admitted.  At  4  p.m.  the  government 
rests.  Jurors  admonished  and  excused  until  10  a.m. 
Friday.  Mr.  Ursich  and  Mr.  Hale  make  argument 
re:  motion  to  dismiss  and  for  a  directed  verdict, 
which  are  denied  by  the  court  and  exception  al- 
lowed. Remarks  by  the  Court.  Court  allows  Mr. 
Ursich  to  withdraw  plaintiff  exhibits  7,  8  and  9. 
Trial  is  continued  mitil  Friday,  October  31st,  at 
10  a.m. 
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United  States  District  Court,  Western  District  of 
Washington,  Southern  Division 

At  a  regular  session  of  the  United  States  District 
Court  for  the  Western  District  of  Washington,  held 
at  Tacoma,  in  the  Southern  Division  thereof  on  the 
31st  day  of  October,  1947,  the  Hon.  Charles  H. 
Leavy,  U.  S.  District  Judge,  presiding,  among  other 
proceedings  had  were  the  following,  truly  taken  and 
correctly  copied  from  the  Journal  record  of  said 
Court: 

[Title  of  Cause.] 

Now  on  this  31st  day  of  October,  1947,  this  cause 
comes  on  before  the  court  for  further  trial  to  a  jury. 
Defendant  and  all  counsel  present.  Statement  on 
motion  to  dismiss  made  by  Mr.  Gagliardi.  Motion 
to  dismiss  is  denied  l^y  the  Court  and  exception 
allowed.  All  jurors  now  present.  Trial  resumes. 
Statement  by  Mr.  Ursich.  Defendant  witness  John 
Barcott  is  sworn  and  testifies. 

At  11  a.m.  court  recessed.  At  11 :15  a.m.  court  is 
again  in  session.  Defendant,  jurors  and  all  counsel 
present.  Defendant  witness  John  Barcott  resumes 
the  witness  stand  for  further  testimony.  Defendant 
exhibits  A-1  and  A-2  admitted. 

At  12  noon  coui-t  recessed  until  2  p.m. 

At  2  p.m.  court  is  again  in  session.  Trial  is  sus- 
jDended  for  hearing  of  ex  parte  matters. 

At  2 :10  p.m.  trial  resumes.  Defendant,  jurors  and 
all  counsel  present.  Defendant  witness  John  Bar- 
cott  resumes    the    witness   for   further    testimony. 
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Defendant  witness  Katy  Barcott  is  sworn  and  testi- 
fies. Defendant  witness  Anton  Barcott  is  sworn  and 
testifies.  Plaintiff  witness  John  Plancich  resumes 
the  stand  for  further  testimony.  Defendant  witness 
Anton  Suyran  is  sworn  and  testifies.  Defendant 
witness  Mrs.  Pearl  McCord  is  sworn  and  testifies. 
Jurors  admonished.  Jurors  are  now  excused  until 
Monday  at  10  a.m.  Mr.  Gagliardi  withdraws  De- 
fendant exhibit  A-3  from  the  custody  of  the  clerk 
by  permission  of  the  court.  Trial  is  continued  until 
Monday  morning  at  10  a.m. 


United  States  District  Court,  Western  District  of 
Washington,  Southern  Division 

At  a  regular  session  of  the  United  States  District 
Court  for  the  Western  District  of  Washington,  held 
at  Tacoma,  in  the  Southern  Division  thereof  on  the 
3rd  day  of  November,  1947,  the  Hon.  Charles  H. 
Lea\y,  U.  S.  District  Judge,  presiding,  among  other 
proceedings  had  were  the  following  truly  taken  and 
correctly  copied  from  the  Journal  record  of  said 
Court: 

[Title  of  Cause.] 

Now  on  this  3rd  day  of  November,  1947,  this  cause 
comes  on  before  the  court  for  further  trial  to  a 
jury.  Defendant,  jurors  and  counsel  present.  Trial 
resumes.  Defendant  witness  Marie  Dascher  is 
sworn  and  testifies.  Defendant  witness  Robert  B. 
Knego  is  sworn  and  testifies.    Defendant  witness 
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Robert  E.  Birch  resumes  the  witness  stand  for  fur- 
ther testimony.  Defendant  exhibit  A-3  offered  but 
not  admitted  and  exception  allowed. 

At  11 :20  a.m.  court  recessed.  At  11 :45  a.m.  court 
is  again  in  session.  Defendant,  jurors  and  all 
counsel  present.  Trial  is  resumed.  Defendant  wit- 
ness Robert  E.  Birch  resumes  the  witness  stand  for 
further  testimony.  Stipulation  as  to  Mr.  Barcott's 
employment  of  Attorney  Thomas  Ray  and  subse- 
quent loss  of  records ;  entered  herein  by  counsel  for 
both  parties.  Stipulation  as  to  the  $1200.00  in  the 
Income  Tax  Return  of  John  Barcott  for  1915  as 
being  correct;  entered  herein  by  counsel  for  both 
parties.  Defendant  witness  John  Barcott  resumes 
the  witness  stand  for  further  testimony.  Plaintiff 
exhibits  20  and  21  admitted.  At  12 :15  p.m.  defend- 
ant rests.  Court  now  grants  each  side  one  hour  to 
argue  case. 

At  12:15  p.m.  court  recessed  until  2  p.m.  At  2 
p.m.  court  is  again  in  session.  Defendant,  jurors 
and  all  counsel  present.  Jurors  are  now  excused  l^y 
the  court.  Defendant's  motion  for  acquittal  made 
by  Mr.  Ursich  and  denied  Ijy  the  Court.  Deferid- 
ant's  counsel  excepts  to  certain  instruction.s  and  ex- 
ceptions allowed.  Jury  is  again  present  in  court. 
Mr.  Pomeroy  begins  argument.  Mr.  Hale  begins 
argument. 

At  3:20  p.m.  court  recessed.  At  3:35  p.m.  court 
is  again  in  session.  Defendant,  jurors  and  all 
counsel  j^resent.  Mr.  Gagiiardi  begins  argument. 
Mr.  Pomeroy  makes  concluding  argument.  At  4:15 
p.m.  jury  is  charged  by  the  court. 
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At  4 :50  p.m.  jurors  retire  to  deliberate.  Plaintiff 
exhibit  14  admitted.  Edith  Redmayne  sworn  in  as 
special  bailiff  and  bailiffs  are  now  sworn  upon 
taking  charge  of  the  jury. 

At  4:55  p.m.  court  adjourned  until  reconvened. 
Plaintiff  and  defendant  requested  instructions  are 
filed. 

At  10:20  p.m.  court  is  again  in  session.  Defend- 
ant, jurors  and  counsel  Frank  Hale  and  Anthony 
Ursich  represent  the  defendant.  Guy  A.  B.  Dovell, 
Asst.  U.  S.  Attorney,  represents  the  government. 
Jury  Foreman  Roscoe  H.  Brown  states  that  the 
jury  has  arrived  at  a  verdict,  which  is  handed  to 
the  court  and  the  clerk  and  read  by  the  clerk  as 
follows:  We  the  jury  empanelled  in  the  above  en- 
titled cause  find  the  defendant  John  Barcott  guilty 
as  charged  in  count  1  of  the  indictment  herein; 
guilty  as  charged  in  count  2  of  the  indictment 
herein;  guilty  as  charged  in  count  3  of  the  indict- 
ment herein.  Dated  November  3,  1947.  Signed 
Roscoe  H.  Brown,  Foreman.  Jurors  are  polled  and 
each  answers  affirmatively  and  verdict  is  ordered 
entered.  Jurors  are  now  excused  and  are  to  re]3ort 
at  10  a.m.  Monday,  November  10,  1947,  unless  other- 
wise notified.  Court  orders  that  defendant  may 
remain  at  large  on  present  bond  of  f2500.00. 
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United    States    District    Court    for    the    Western 
District  of  Washington,   Southern  Division 

No.  15845 

UNITED  STATES  OF  AMERICA, 

Plaintiff. 

vs. 

JOHN  BARCOTT, 

Defendant. 

PLAINTIFF'S  REQUESTED  INSTRUCTIONS 

Instruction  No.  One 

This  is  a  criminal  action  in  which  the  defendant, 
John  Barcott,  is  charged  by  an  indictment  with  the 
violation  of  the  Internal  Revenue  law.    The  indict- 
ment contains  three  comits  and  specifically  alleges, 
in  the  first  count,  that  on  or  about  Februaiy  12, 
1944,  at  Tacoma,  Washington,  John  Barcott  wilfully 
attempted  to  defeat  and  evade  a  large  part  of  the 
income  tax  due  and  owing  by  him  for  the  calendar 
year  1943.    That  he  did  this  by  filing  with  the  Col- 
lector of  Internal  Revenue  a  false  and  fraudulent 
income  tax  return  wherein  he  stated  that  his  income 
for  said  calendar  year  was  the  sum  of  $6,720.40,  and 
that  the  amount  of  tax  due  and  owing  thereon  was 
the  sum  of  $1,545.38,  whereas,  as  he  then  and  there 
well  knew,  his  net  income  for  the  said  calendar  year 
was  the  sum  of  $12,406.33  and  that  the  tax  due 
thereon  was  the  sum  of  $i5,646.25. 
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The  second  count  alleges  that  on  or  about  Feb- 
ruary 13,  1945,  at  Tacoma,  Washington,  John  Bar- 
cott wilfully  attempted,  to  defeat  and  evade  a  large 
part  of  the  income  tax  due  and  owing  by  him  for  the 
calendar  year  1944.  That  he  did  this  by  filing  with 
the  Collector  of  Internal  Revenue  a  false  and 
fraudulent  income  tax  return  wherein  he  stated  that 
his  net  income  for  said  calendar  year  was  the  sum 
of  $5,632,57  and  that  the  amount  of  tax  due  and 
owing  thereon  was  the  sum  of  $1,288.45,  whereas, 
as  he  then  and  there  well  knew,  his  net  income  for 
the  said  calendar  year  was  the  sum  of  $9,926.61  and 
that  the  tax  due  thereon  was  the  sum  of  $2,727.85. 

Coimt  three  of  the  indictment  charges  that  John 
Barcott  wilfully  attempted  to  defeat  and  evade  a 
large  part  of  the  income  tax  due  and  owing  by  him 
for  the  calendar  year  1945,  by  filing  on  Maich  15, 
1946,  a  false  and  fraudulent  income  tax  i-eturn 
wherein  he  stated  that  his  net  income  for  1945  was 
the  sum  of  $7,388.98  and  that  the  amount  of  tax 
due  and  owing  thereon  was  the  sum  of  $1,833.36, 
whereas,  as  he  then  and  there  well  knew,  his  net 
income  for  the  said  calendar  year  1945,  was 
$11,138.92  and  that  the  tax  due  thereon  was  the 
sum  of  $3,201.96. 

The  defendant  has  entered  a  plea  of  not  guilty 
to  all  of  the  charges  contained  in  the  indictment, 
and  that  places  upon  the  govermnent  the  burden  of 
proving  all  material  allegations  in  said  charge 
beyond  a  reasonable  doubt. 

Given  in  substance. 

C.  H.  L. 
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Instruction  No.  Two 

This  indictment  is  brought  under  a  section  of  the 
Internal  Revenue  law  which  provides  as  follows: 

u*  *  *  ^jjy  person  who  wilfully  attempts 
in  any  manner  to  evade  or  defeat  any  tax  im- 
posed *  *  *  or  the  payment  thereof,  *  *  *" 
shall  be  pmiished. 

The  essential  elements  of  the  offense  charged  in 
the  indictment  under  this  law  are  these: 

1.  That  the  defendant  owed  more  income  tax 
than  shown  in  his  return. 

2.  That  he  wilfully  attempted  to  evade  or  defeat 
any  part  of  said  tax  bill  by  filing  a  false  re- 
turn or  by  attempting  to  conceal  from  the 
Collector  his  true  and  correct  income. 

If  you  find  the  existence  of  each  of  these  elements 
beyond  a  reasonable  doubt  you  should  find  the  de- 
fendant guilty.  If  you  have  any  reasonable  doubt 
as  to  the  existence  of  either  of  these  elements  you 
should  acquit  him. 

Given  in  substance. 

C.  H.  L. 

Instruction  No.  Three 

You  will  observe  that  one  of  these  elements  of 
the  offense  charged  in  Count  One,  is  that  the  de- 
fendant wilfully  attempted  to  evade  or  defeat  pay- 
ment of  his  just  tax.  A  wilful  attempt  means  an 
intentional  one  and  it  is,  therefore,  necessary  that  the 
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government  prove  that  in  filing  his  income  tax  return 
for  1942,  the  defendant  thereby  intended  to  evade 
and  defeat  payment  of  some  portion  of  his  income 
tax.    It  is  psychologically  impossible   for   you   to 
enter  into  the  mind  of  the  defendant  and  determine 
the  intent  Avith  which  he  operated.  You  must,  there- 
fore, determine  the  motive,  purpose  and  intent  from 
the  testimony  which  has  been  presented,  and  you 
will  consider  all  of  the  circumstances  disclosed  by 
the  evidence,  bearing  in  mind  that  the  law  presumes 
that  every  man  intends  the  legitimate  consequent 
of  his  own  acts.    Wrongful  acts,  knowingly  or  in- 
tentionally committed,  cannot  be  justified  on  the 
ground  of  innocent  intent.   The  color  of  the  act  de- 
termines the  complexion  of  the  iaitent.  Intent  is  pre- 
sumed when  the  milawful  act  is  proven  to  have 
been  knowingly  committed. 

(xivcu  in  substance. 

C.  H.  L. 

Instruction  No.   Four 

You  are  instructed  that  the  government  is  not 
obliged  to  prove  an  attempted  evasion  of  the  entire 
amomit  of  the  tax  as  alleged  in  the  indictment,  but 
It  is  sufficient  for  the  government  to  prove  beyond 
a  reasonable  doubt  that  the  defendant  attempted  to 
evade  any  substantial  portion  of  the  tax  liability. 

Given. 

C.  H.  L. 

[Endorsed] :  Filed  Nov.  3,  1947. 
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[Title  of  Court  and  Cause.] 

DEFENDANT'S  REQUESTED 
INSTRUCTIONS 

Instruction  No.  1 

You  are  instructed  that  the  fact  that  this  defend- 
ant has  been  indicted  and  placed  on  trial  lief  ore  you 
is  no  evidence  that  he  is  guilty  of  the  crime  charged. 
All  the  presumptions  of  law  are  that  he  is  innocent. 
This  presumption  of  law  stays  with  him  throughout 
all  the  stages  of  the  trial  until  the  evidence,  intro- 
duced for  your  consideration,  becomes  so  strong  as 
to  break  down  this  presumption  and  convinces  you 
beyond  all  reasonable  doubt  of  his  guilt. 

A  "reasonable  doubt"  is  such  a  doubt  that  causes 
a  man  of  ordinary  prudence  to  pause  and  hesitate 
in  one  or  more  important  transactions  of  life  con- 
cerning his  own  affairs. 

If  you  have  such  a  doubt,  you  must  acquit  the 
defendant. 

Given  in  substance. 

C.  H.  L. 

Instruction  No.  2 

You  are  instructed  that  the  prosecution  relies 
upon  what  has  been  referred  to  by  the  Government 's 
witness  as  the  "net  worth"  of  the  defendant  on  a 
certain  date;  that  is,  that  the  defendant's  "net 
worth"  or  that  the  total  assets  owned  by  the  de- 
fendant on  December  31,  1942,  were  of  a  stated 
amount,  and  that  between  January  1,  1943,  and  tlie 
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31st  day  of  December,  1943,  bis  assets  or  "net 
worth"  had  increased  to  an  amount  over  and  above 
what  he  reported  was  his  net  income  for  that  year ; 
likewise,  the  prosecution  contends  that  his  net  woith 
on  the  1st  day  of  January,  1944,  was  a  stated 
amount,  and  that  at  the  end  of  that  year  his  "net 
worth"  or  assets  had  increased  to  an  amount  greatly 
in  excess  of  the  amount  which  he  reported  was  his 
net  income  for  the  year.  The  same  contention  is 
made  for  the  year  1945. 

Given  in  substance. 

You  are  instructed  that  the  prosecution  must 
prove  to  you,  beyond  all  reasonable  doubt,  the 
following  facts: 

(a)  That  the  defendant  on  December  31,  1942, 
did  not  own  or  possess  any  greater  amount 
of  assets  or  "net  worth"  than  that  which  the 
prosecution  claims  the  defendant  owned  on 
that  date. 

Refused. 

(b)  That  between  the  1st  day  of  January,  1943, 
and  the  31st  day  of  December  of  that  year, 
the  assets  or  "net  worth"  of  the  defendant 
increased  substantially  to  an  amount  in  ex- 
cess of  what  he  reported  was  his  net  income 
for  that  year. 

Given  in  substance. 

(c)  That  the  assets  purchased  for  the  year  1943 
were  purchased  and  acquired  with   net  in- 
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come    of    the    defendant    derived    from    the 
following  sources: 

Refused. 

2-A. 

1.  Dividends  from  the  Fishermen's  Packing 
Corporation  of  Anacortes,  Washington; 

2.  Interest  from  savings  accoittV:s  in  the  Na- 
tional Bank  of  Washington,  Tacoma,  Washington, 
from  a  real  estate  contract  and  personal  property 
conditional  sales  contract  in  which  Antone  Bai-cott 
was  the  purchaser; 

3.  Interest  on  bonds  from  U.  S.  Savings  Bonds, 
Series  G; 

4.  Net  income  from  his  business  known  as  the 
California  Oyster  House,  940  Pacific  Avenue, 
Tacoma,  Washington,  and  from  no  other  sources. 

(d)  That  the  defendant  wilfully  and  knowingly, 
for  the  purpose  of  evading  a  large  am.ount 
of  tax,  did  file  or  cause  to  be  filed  with  the 
Collector  of  Internal  Revenue  a  false  and 
fraudulent  income  tax  and  victoiy  tax  return 
wherein  he  stated  that  his  net  income  for 
that  j^ear  was  substantially  less  than  the  net 
income  of  the  defendant. 

The  same  rule  of  law  applies  for  the  calendar 
years  1944  and  1945. 

A  "substantial  amount"  means  an  amount  sub- 
stantially in  excess  of  what  the  defendant  actually 
paid. 
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Unless  the  Government  has  proven  to  you,  beyond 
all  reasonable  doubt,  the  foregoing  facts,  it  is  your 
duty  to  acquit  the  defendant. 

Refused. 

C.  H.  L. 

Instruction  No.  3 
The  essential  element  of  the  commission  of  the 
offense  charged  in  each  of  the  counts  of  the  indict- 
ment is  the  willful  attempt  to  defeat  and  evade  an 
income  tax  and  victory  tax  due  from  the  defendant 
to  the  United  States  for  the  years  1943,  1944  and 
1945. 

The  term  "willful"  implies  on  the  i)art  of  the 
defendant  a  knowledge  and  a  purpose  to  do  wrong. 
You  are,  therefore,  instructed,  and  unless  you  find 
in   the  case   beyond   a   reasonable   doubt   that   the 
defendant,   with   a   knowledge   and   purpose   to   do 
wrong,  attempted  to  evade  and  defeat  the  income 
taxes  due  from  him  in  the  United  States  during 
such  years,  and  that  such  attempt  was  with  an  in- 
tention on  his  part  to  defraud  the  Government,  you 
will  acquit  the  defendant;  or  if  you  have  a  reason- 
able doubt  of  the  defendant's  "wilfulness"  as  that 
term  has  been  defined  to  you,  or  if  you  have  a  rea- 
sonable doubt  of  the  defendant's  intention  to  defeat 
and  evade  the  ])ayment  of  the  tax  due  from  him, 
notwithstanding  the  fact  that  you  may  have  come 
to  the  conclusion  that  the  defendant  actually  owed 
a  tax  to  the  United  States  for  such  years,  you  will 
acquit  the  defendant. 
Given  in  substance. 

C.  H.  L. 
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Instruction  No.  4 

In  connection  with  the  expression  "willful  at- 
tempt to  defeat  or  evade"  the  tax,  you  are  instructed 
that  the  word  "willful"  means  knowingly,  inten- 
tionally, and  with  an  evil  motive. 

It  is  not  intended  by  the  law  that  a  person  who 
in  good  faith  misunderstands  his  tax  liability,  or 
omits  to  report  items  which  he  honestly  believes  are 
not  taxable  or  does  not  regard  as  income  in  the 
ordinary  sense  of  the  word,  or  who  negligently  fails 
to  make  an  accurate  report  or  who  fails  to  maintain 
adequate  records,  should  become  a  criminal  by  his 
failure  to  measure  up  to  the  prescribed  standard  of 
conduct. 

The  law  only  intends  that  those  persons  who 
knowingly,  intentionally  and  with  evil  motive  at- 
tempt to  defeat  or  evade  their  tax  should  be  crim- 
inally punished. 

Therefore,  even  though  you  were  to  find  that  the 
defendant  failed  to  pay  or  report  the  correct  amount 
of  income  and  victory  taxes  due  from  him  to  the 
United  States  during  the  years  1943,  1944  and  1945, 
nevertheless,  if  such  failure  on  his  part  was  not 
knowingly  and  intentionally  done  and  was  not  ac- 
companied by  an  evil  motive  to  defeat  or  evade  the 
tax,  then  you  must  return  a  verdict  of  acquittal. 

Given  in  substance. 

C.  H.  L. 
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Instruction  No.  5 

You  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  defendant  committed  or  attempted  to 
commit  some  offense  other  than  the  one  charged  in 
the  indictment,  such  finding  does  not  justify  you  to 
find  the  defendant  guilty  of  the  crime  charged  in 
the  indictment.  Such  evidence  cannot  establish 
guilt  under  the  present  charge.  It  is  submitted  to 
you  as  a  circumstance  only,  which  can  be  consid- 
ered with  other  facts  and  circumstances  in  deter- 
mining the  guilt  or  innocence  of  the  defendant,  and 
for  no  other  purpose. 
Given  in  substance. 

C.  H.  L. 

Instruction  No.  6 
You  are  insti-ucted  that  the  i)rosecution  in  this 
case  relies  upon  circumstantial  evidence  to  convict 
the  defendant.  Circumstantial  evidence  is  legal  and 
competent  evidence,  but  to  justify  the  inference  of 
guilt  from  circumstantial  evidence  alone,  the  facts 
proven  from  which  it  is  asked  that  the  guilt  of  the 
defendant  be  inferred  must  be  proven  beyond  a  rea- 
sonable doubt,  must  be  consistent  with  each  other 
and  inust  not  only  clearly  point  to  his  guilt,  but 
must  be  inconsistent  with  any  other  reasonable 
theory  upon  wliich  his  innocence  may  be  main- 
tained. 

Unless  you  so  find,  it  is  your  duty  under  vour 
oath  to  acquit  the  defendant. 
Given  in  substance. 

C.  H.  L. 
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Instruction  No.  7 

It  is  an  essential  element  of  the  offense  as  charged 
in  the  indictment,  which  must  be  proved  to  you 
beyond  a  reasonable  doubt,  that  there  was  actually 
a  tax  due  from  the  defendant  over  and  above  which 
he  has  reported  during  the  years  1943,  1944  and 
1945,  and  not  for  any  other  year. 

Given  in  substance. 

C.  H.  L. 

If  you  do  not  find  from  the  evidence  submitted  to 
you,  beyond  a  reasonable  doubt,  that  there  are  taxes 
due  for  the  above-mentioned  years  over  and  above 
that  reported  by  him,  then  you  must  acquit  the 
defendant,  even  though  you  may  find  that  the  de- 
fendant should  have  paid  additional  tax  for  other 
years. 

Refused  not  an  issue. 
C.  H.  L. 

[Endorsed]  :     Filed  November  3,  1947. 


[Title  of  District  Court  and  Cause.] 

REQUESTED  INSTRUCTION  No.  8 

Comes  Now  the  defendant  and  respectfully  re- 
quests this  Honorable  Court  that  the  hereto  attached 
instruction  be  given  to  the  Jury,  and  that  the  same 
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he  added  and  attached  to  the  instructions  requested 
by  the  defendant  and  marked  "Instruction  No.  8." 

GAGLIARDI,  URSICH  & 
GAGLIARDI, 

Attorneys  for  Defendant. 

/s/  FRANK  HALE. 

Instruction  No.  8 

You  will  not  be  justified  in  this  case  of  convicting 
the  defendant  of  having  wilfully  and  knowingly 
attempted  to  defeat  and  evade  the  payment  of  his 
just  tax  if  you  find  that  small  amounts  were  omitted 
from  his  income  tax  return  which  could  easily  be 
overlooked  or  forgotten  by  the  defendant. 

The  Government  must  prove  to  you,  beyond  a 
reasonable  doubt,  that  the  amount,  if  any,  which  the 
defendant  failed  to  pay,  was  a  substantial  amount, 
and  although  the  Government  need  not  prove  the 
exact  amount  set  forth  in  tlie  indictment,  it  must, 
nevertheless,  be  an  amount  suljstantially  in  excess 
of  what  the  defendant  actually  paid. 

Given  in  part. 

Refused  in  part. 

C.  H.  L. 

[Endorsed] :     Filed  November  3,  1947. 
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District  Court  of  the  United  States,  Western 
District  of  Washington,  Southern  Division 

No.  15845 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JOHN  BARCOTT, 

Defendant. 


VERDICT 

We,  the  jury  empanelled  in  the  above-mentioned 
cause,  find  defendant  John  Barcott 

guilty  as  charged  in  Count  I  of  the  Indict- 
ment herein ; 

ginlty  as  charged  in  Count  II  of  the  Indict- 
ment herein ; 

guilty  as  charged  in  Count  III  of  the  In- 
dictment herein. 

Dated  November  3,  1947. 

/s/  ROSCOE  H.  BROWN, 
Foreman. 

[Endorsed]  :     Filed  November  3,  1947. 
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[Title  of  District  Coui-t  and  Cause.] 

MOTION  FOR  JUDGMENT  OF  ACQUITTAL, 
OR,  IN  THE  ALTERNATIVE,  FOR  A  NEW 
TRIAL. 

The  defendant  hereby  renews  his  motion  for  judg- 
ment of  acquittal  heretofore  made  at  the  conclusion 
of  the  Government's  case  in  chief,  and  also  made  at 
the  close  of  all  the  evidence,  or,  in  the  alternative, 
the  defendant  moves  the  court  to  grant  him  a  new 
trial  for  the  following  reasons : 

1.  The  court  erred  in  denying  defendant's  mo- 
tion for  acquittal  at  the  conclusion  of  tlu-  evidence. 

2.  The  verdict  is  contrary  to  the  weight  of  the 
evidence. 

3.  The  verdict  is  not  supported  by  substantial 
evidence. 

4.  The  court  erred  in  admitting  testimony  of  the 
witness  Stanley  Nielsen,  to  which  objections  were 
made. 

5.  The  court  erred  in  admitting  testimony  of  the 
witness  Harry  O.  Swanson,  to  which  objections  were 
made. 

6.  The  court  erred  in  admitting  testimony  of  the 
witness  James  T.  Kerr,  to  which  objections  were 
made. 

7.  The  court  erred  in  the  admission  of  the  Gov- 
ernment's Exhibit  No.  11,  to  which  objections  were 
made. 

8.  The  court  erred  in  charging  the  jury  and  in 
refusing  to  charge  the  jury  as  requested. 
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9.  The  court  erred  in  overruling  objections  to 
questions  addressed  to  tlie  defendant  on  cross-ex- 
amination. 

10.  The  court  erred  in  failing  to  limit  the  Gov- 
ermnent  in  its  proof  in  conformance  with  the  Indict- 
ment and  Bill  of  Particulars  and  in  allowing  the 
Government  to  introduce  evidence  in  substantial 
variance  therewith. 

11.  The  court  erred  in  precluding  defendant's 
counsel  from  making  adequate  objections  to  testi- 
mony being  introduced  by  the  Government. 

12.  The  defendant  was  substantially  prejudiced 
and  deprived  of  a  fair  trial  by  reason  of  the  follow- 
ing circumstances:  The  attorney  for  the  Govern- 
ment stated  in  his  argument  that  the  defendant  was 
guilty  without  drawing  said  deduction  from  a  ref- 
erence to  the  evidence;  that  this  was  an  important 
case  to  the  Government,  and  that  this  verdict  was 
needed  to  set  an  example  to  other  taxpayers. 

GAGLIARDI,  URSICH  & 
GAGLIARDI, 
/s/  FRANK  HALE, 

Attorneys  for   Defendant. 

Receipt  acknowledged  this  5th  day  of  Novem- 
ber, 1947. 

/s/  HARRY  SAGER, 

Ass't.  U.  S.  Attorney     D.B. 

[Endorsed]  :     Filed  November  5,  1947. 
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United  States  District  Court,  Western  District 
of  Washington,  Southern  Division 

No.  15845 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JOHN  BARCOTT, 

Defendant. 

JUDGMENT  AND  SENTENCE 

On  this  24th  day  of  November,  1947,  came  the 
attorney  for  the  government  and  the  defendant 
appeared  in  person  and  by  Anthony  M.  Ursich  and 
Frank  Hale,  his  attorneys,  and  the  court  having 
directed  that  no  pre-sentence  investigation  be  made, 

It  Is  Adjudged  that  the  defendant  has  been  con- 
victed upon  his  plea  of  not  guilty,  a  jur}'  having 
been  regularly  impanelled  and  a  trial  held  on  the 
merits  and  a  verdict  of  guilty  rendered  by  the  jury 
of  a  violation  of  26  USC  145(b)  (Income  tax  eva- 
sion), as  charged  in  Counts  I,  II,  and  III  of  the 
Indictment,  and  the  court  having  asked  the  defend- 
ant whether  he  has  anything  to  say  why  judgment 
should  not  be  pronounced,  and  no  sufficient  cause 
to  the  contraiy  being  shown  or  appearing  to  the 
court, 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
charged  and  convicted. 
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It  Is  Adjudged  that  the  defendant  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  or 
his  authorized  representative  for  imprisonment  for 
a  period  of  ten  (10)  months  on  each  of  counts  I, 
II,  and  III,  and  further  that  he  pay  to  the  United 
States  of  America  the  sum  of  $750.00  on  each  of 
said  counts,  making  a  total  fine  of  $2,250.00,  and 
further  that  he  pay  the  costs  of  prosecution  herein 
to  be  taxed,  and  that  he  stand  committed  until  such 
fine  and  costs  are  paid  or  until  he  is  otherwise  dis- 
charged in  the  manner  provided  by  law.  Provided 
that  the  sentences  of  imprisonment  as  to  each  of 
said  counts  shall  run  concurrently  with  each  other 
and  not  consecutively. 

It  Is  Ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  judgment  and  •commitment  to  the 
United  States  Marshal  or  other  qualified  officer  and 
that  a  copy  serve  as  the  commitment  of  the  de- 
fendant. 

Done  In  Open  Court  this  24th  day  of  November, 
1947. 

/s/  CHARLES  H.  LEAVY, 

United  States  District  Judge. 

Presented  by: 

/s/  HARRY  SAGER, 

Assistant  United  States 
Attorney. 

Entered  in  Crim.  Docket  11,  on  November  24, 
1947. 

MILLARD  P.  THOMAS, 
Clerk. 

[Endorsed] :     Filed  November  24,  1947. 
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United  States  District  Court,  Western  District 
of  Washington,  Southern  Division 

At  a  regular  session  of  the  United  States  District 
Court  for  the  Western  District  of  Washington, 
held  at  Tacoma,  in  the  Southern  Division  thereof 
on  the  24th  day  of  November,  1947,  the  Hon. 
Charles  H.  Leavy,  U.  S.  District  Judge,  presiding, 
among  other  proceedings  had  were  the  following, 
truly  taken  and  correctly  copied  from  the  Journal 
record  of  said  Court: 

[Title  of  Cause.] 

Now  on  this  24th  day  of  November,  1947,  this 
cause  comes  on  before  the  court  for  motion  for  new 
trial.  Defendant  in  court  represented  by  counsel 
Anthony  Ursich.  Harry  Sager,  Asst.  U.  S.  Attor- 
ney, represents  the  government.  Mr.  Ursich  argues 
defendant's  motion  for  new  trial.  Motion  for  a 
directed  verdict  and  motion  for  new  trial  now  de- 
nied by  the  Court.  Remarks  by  the  Court.  Court 
now  states  that  a  pre-sentence  report  in  the  above 
cause  will  not  be  ne-cessary. 

Defendant  in  court  represented  by  counsel  An- 
thony Ursich  and  Frank  Hale.  Remarks  by  the 
Court.  It  is  the  judgment  of  this  court  that  the  de- 
fendant upon  the  verdict  of  guilty,  is  guilty  and  is 
sentenced  to  be  committed  to  the  custody  of  the 
Attorney  General  to  serve  a  sentence  of  10  months 
on  counts  1,  2  and  3  of  the  indictment,  said  sentence 
to  run  concurrently,  and  to  pay  a  fine  of  $750.00  on 
each  of  the  three  coimts  of  the  indictment.  Present 
bond  of  $2500.00  to  remain  in  effect. 
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At  11:45  a.m.  defendant  is  again  in  court  repre- 
sented by  counsel  Anthony  Ursich  and  Frank  Hale. 
Written  Judgement  and  Sentence  having  been  ap- 
proved by  the  defendant  and  his  counsel  as  orally 
pronounced  is  now  signed  by  the  court  and  filed. 


[Title  of  District  Court  and  Cause.] 
NOTICE  OF  APPEAL 

Appellant:  John  Barcott,  3705  South  Sheridan, 
Tacoma,  Washington. 

Attorneys  for  Appellant:  Gagliardi,  Ursich  & 
Gagliardi  and  Frank  Hale,  1116  Washington  Build- 
ing, Tacoma,  Washington. 

Offense:  Attempt  to  defeat  and  evade  income 
tax.  Charged  on  three  counts  for  the  years  1943, 
1944  and  1945  respectively.    (26  USC  145(b)). 

Judgment  entered  against  the  appellant  on  the 
24th  day  of  November,  1947,  having  been  convicted 
upon  his  plea  of  not  guilty  by  a  jury  and  sentenced 
to  ten  months  imprisonment  on  each  count,  said 
sentences  of  imprisonment  to  run  concurrently  and 
not  consecutively,  and  also  to  pay  a  fine  of  $750.00 
on  each  count  and  to  pay  the  costs  of  prosecution. 

The  above  named  appellant,  through  his  attorneys 
of  record,  Gagliardi,  Ursich  &  Gagliardi  and  Frank 
Hale,  hereby  appeals  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
above  stated  judgment. 

'  -;^ted  November  25,  1947. 

GAGLIARDI,  URSICH  & 

GAGLIARDI, 
FRANK  HALE, 
Attorneys  for  Appellant. 
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Certified  copy  of  the  within  Notice  of  Appeal, 
together  with  Clerk's  Statement  of  Docket  Entries 
herein,  sent  to  Clerk,  IT.  S.  Circuit  Court  of  Appeals 
this  26th  day  of  November,  1947.  Copy  also  deliv- 
ered to  U.  S.  Attorney. 

E.  E.  REDMAYNE, 
Deputy  Clerk. 

[Endorsed]:     Filed  November  25,  1947. 
[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  above  named  defendant  through  his  at- 
torneys of  record,  and  the  plaintiff,  through  its 
attorneys  of  record,  that  an  order  may  be  entered 
authorizing  the  court  to  extend  the  defendant's 
time  in  which  to  file  his  record  on  appeal  and 
docket  the  cause  of  action  up  to  and  including  the 
4th  day  of  February,  1948. 

/s/  J.  CHARLES  DENNIS, 

United  States  Attorney, 

/s/  HARRY  SAGER, 

Asst.  United  States  Attorney, 
Attorneys  for  Plaintiff. 

GAGLIARDI,  URSICH  & 
GAGLIARDI, 
/s/  FRANK  HALE, 

Attorneys  for  Defendant. 

[Endorsed]  :Filed  December  29,  1947. 
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[Title  of  District  Court  and  Cause.] 

MOTION    FOR    ORDER    EXTENDING    TIME 
TO  FILE  RECORD  AND  DOCKET  CAUSE 

Comes  now  the  defendant  through  his  attorneys 
of  record  and  respectfully  moves  this  court  for  an 
order  extending  time  to  file  record  on  appeal  and 
to  docket  the  cause  of  action  until  the  4th  day  of 
February,  1948,  on  the  ground  and  for  the  reason 
that  the  transcript  of  testimony  has  not  yet  been 
delivered  to  the  defendant  by  the  reporter  of  the 
above  entitled  court;  that  the  remaining  time  to 
file  record  and  docket  cause  is  insufficient  to  afford 
the  defendant  an  ample  opportunity  to  read  and 
review  the  transcript  of  testimony  and  to  complete 
the  filing  and  docketing  thereof. 

This  motion  is  made  upon  all  the  records  and 
files  herein  and  upon  the  stipulation  of  the  parties 
hereto. 

GAGLIARDI,  URSICH  & 
GAGLIARDI, 
/s/  FRANK  HALE, 

Attorneys  for  Defendant. 

[Endorsed] :  Filed  December  29,  1947. 
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[Title  of  District  Court  and  Cause.] 

ORDER 

This  matter  coming  up  regularly  before  this 
court  for  an  order  extending  time  to  file  record 
and  docket  cause  u]ion  the  motion  of  the  defend- 
ant and  the  stipulation  of  the  above  entitled  parties ; 
and  it  appearing  to  the  court  that  good  cause  has 
been  shown  for  the  extension  of  time;  and  it  further 
appearing  that  forty  (40)  days  has  not  elapsed 
since  the  filing  of  the  Notice  of  Appeal ; 

Now,  therefore,  it  is  hereby  ordered  that  the  time 
foi-  the  defendant  to  file  record  on  appeal  and 
docket  cause  of  action  be  and  the  same  is  hereby 
extended  to  and  including  February  4.  1948. 

Done  in  open  court  this  29th  day  of  December, 
1947. 

/s/  CHARLES  H.  LEAVY, 

United  States-  District  Judge. 

Presented  by: 

/s/  A.  M.  URSICH, 

Of  Attorneys  for  Defendant. 

/s/  GEORGE  T.  GAGLIARDI. 

Approved : 

/s/  J.  CHARLES  DENNIS, 

United  States  Attorney. 

/s/  HARRY  SAGER. 

Asst.  United  States  Attorney. 

[Endorsed]:  Filed  December  29,  1947. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  above  named  defendant,  through  his  attorneys 
of  record,  and  the  plaintiff,  through  its  attorneys, 
that  all  of  the  original  exhibits  by  the  plaintiff  and 
the  defendant  in  the  trial  of  the  above  entitled 
cause,  whether  the  same  were  admitted  or  received 
in  evidence,  be  forwarded  by  the  Clerk  of  the  above 
entitled  Court  in  their  original  state  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  as  a  part 
of  and  with  the  Transcript  of  Record  on  Appeal. 

/s/  J.  CHARLES  DENNIS, 

United  States  Attorney, 

/s/  HARRY  SAGER, 

Asst.  United  States  Attorney, 

Attorneys  for  Plaintiff. 

GAGLIARDI,  URSICH  & 
GAGLIARDI, 
/s/  FRANK  HALE, 

Attorneys  for  Defendant. 
[Endorsed :  Filed  December  29,  1947. 
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[Title  of  District  Court  aud  Cause.] 

MOTION  FOR  ORDER  TO  FORWARD  ORIG- 
INAL RECORDS  WITH  TRANSCRIPT  OF 
RECORD 

Comes  now  the  defendant  above  named  and 
through  his  attorneys  respectfully  moves  the  court 
for  an  order  directing  that  all  of  the  exhibits  of 
the  plaintiff  and  the  defendant  offered  in  evidence 
at  the  trial  of  the  above  entitled  cause,  whether  or 
not  the  same  were  received  in  evidence,  be  for- 
warded to  the  United  States  Circuit  Court  of  Aj3- 
peals  for  the  Ninth  Circuit  by  the  Clerk  of  the 
above  entitled  court  in  their  original  state  as  of- 
fered, as  a  part  of  and  with  the  Transcript  of 
Record  on  Appeal. 

CtAGLIARDI,  ursich  & 
GAGLIARDI, 

/s/  FRANK  HALE, 

Attorneys  for  Defendant. 

[Endorsed] :  Filed  December  29,  1947. 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO  FORWARD  ORIGINAL  EXHIB- 
ITS WITH  TRANSCRIPT  OF  RECORD  ON 
APPEAL 

This  matter  coming  on  for  hearing  upon  the  mo- 
tion of  the  defendant  above  named,  by  and  through 
his  attorneys,  and  the  court  being  advised  in  the 
premises ; 

It  is  now  ordered  that  all  of  the  original  exhibits 
offered  in  evidence  by  the  plaintiff  and  the  de- 
fendant at  the  trial  of  the  above  entitled  cause, 
whether  or  not  the  same  were  admitted  or  received 
in  evidence,  be  forwarded  by  the  Clerk  of  the  above 
entitled  court  in  their  original  state  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  as  a  part 
of  and  with  the  Transcript  of  Record  on  Appeal. 
Done  in  open  court  this  29th  day  of  December, 
1947. 

/s/  CHARLES  H.  LEAVY, 

United  States  District  Judge. 
Presented  by: 

/s/  A.  M.  URSICH, 

/s/  GEORGE  T.  GAGLIARDI. 

Of  Attorneys  for  Defendant. 

[Endorsed] :  Filed  December  29,  1947. 
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[Title  of  District  Court  and  Cause.] 

BAIL  BOND  ON  APPEAL 

Know  All  Men  by  The«e  Presents: 

That  I,  John  Barcott,  as  principal,  have  deposited 
the  sum  of  Two  Thousand  Five  Hundred  Dollars 
($2,500.00)  in  cash  with  the  Clerk  of  the  United 
States  District  Court,  Southern  Division,  Tacoma, 
Washington,  for  bail  on  appeal,  and  am  held  firmly 
boiuid  unto  the  United  States  of  America  in  the 
full  and  just  sum  of  Two  Thousand  Five  Hundred 
Dollars  ($2,500.00),  to  be  paid  to  the  United  States 
of  America,  to  which  payments,  well  and  truly  to 
be  paid,  I  liind  myself,  my  heirs,  executors,  ad- 
ministrators, successors  and  assigns,  and  the  said 
sum  of  Two  Thousand  Five  Hundred  Dollars 
($2,500.00),  entirely  by  these  presents. 

Sealed  hereinbelow  with  my  seal  and  dated  this 
16th  day  of  January,  1948. 

Whereas,  in  the  District  Court  of  the  United 
States  for  the  Western  District  of  Washington, 
Southern  Division,  in  the  case  pending  in  said 
court  between  the  United  States  of  America,  as 
plnintiff,  and  John  Barcott,  as  defendant,  being 
numbered  15845  of  the  records  of  the  office  of  the 
clerk  of  said  court,  the  Juiy  returned  a  verdict  of 
guilty  against  the  said  John  Barcott,  adjudging  him 
guilty  ns  charged  on  Counts  I,  II  and  III  in  the 
Indictment  in  said  cause,  charging  him  with  viola- 
tion of  26  use  145(b)  (Income  Tax  evasion),  and 
the  rules  and  regulations  thereto;  and 
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Whereas,  the  said  John  Bareott  was  thereafter 
on  the  24th  day  of  November,  1947,  duty  sentenced 
by  the  court  to  the  custody  of  the  Attorney  General 
of  the  United  States,  to  be  confined  in  some  peni- 
tentiary designated  by  the  Attorne}^  General  for 
the  period  of  ten  months,  and  that  he  pay  to  tl^e 
United  States  of  America  the  sum  of  $750.00  on 
each  of  said  counts,  making  a  total  fine  of  $2,250.00, 
and  that  he  pay  the  costs  of  prosecution  to  be 
taxed,  and  that  formal  judgment  and  sentence  hav- 
ing been  filed  in  the  office  of  the  clerk  of  the  above 
entitled  court  against  the  said  John  Bareott;  and 

Whereas,  the  said  John  Bareott,  principal 
herein,  desires  to  appeal  from  such  judgment  and 
sentence  so  rendered  in  the  above  entitled  cause 
against  him,  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit;  and 

Whereas,  the  said  John  Bareott,  principal,  in- 
tends to  diligently  pui'sue  all  steps  in  ]>rosecuting 
an  appeal  from  the  said  judgment  and  sentence; 

Now,  Therefore,  the  condition  of  the  above  obli- 
gation and  recognizance  is  that  if  the  said  John 
Bareott  shall  personally  appear  before  the  United 
States  District  Court  for  the  Western  District  of 
Washington,  Southern  Division,  in  the  city  of  Ta- 
coma,  Washington,  from  day  to  day  and  from  term  to 
term  as  may  be  ordered  by  the  court,  and  then  and 
there  obey  the  judgment  of  said  court  and  not 
depart  from  the  jurisdiction  of  said  court  without 
leave  therefrom;  and  shall  appear  either  in  person 
or  by  attorney  in  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  at  San  Francisc  j. 
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California,  or  such  city  as  shall  be  designated  by 
the  said  court  for  the  hearing  of  said  appeal,  on 
such  day  or  days  as  may  be  appointed  therefor, 
and  shall  diligently  prosecute  the  said  appeal  and 
abide  by  and  obey  all  the  orders  of  the  said  United 
States  Circuit  Court  of  Appeals  in  said  cause  and 
shall  surrender  himself  in  execution  of  the  judg- 
ment or  sentence  appealed  from,  if  said  judgment 
and  sentence  be  affirmed  or  the  writ  of  error  on 
appeal  be  dismissed;  and  if  he  sliall  ap])ear  for  the 
trial  in  the  District  Court  for  the  Western  District 
of  Washington,  Southern  Division,  on  such  day  or 
days  as  may  be  appointed   for  a  retrial   of  said 
cause,  and  shall  abide  by  and  obey  all  orders  made 
by  said  court  and  render  himself  in  execution  of  the 
judgment  of  said  court,  then  the  above  obligation 
to  be  void ;  otherwise  to  be  and  remain  in  full  force, 
virtue 'and  effect. 

/s/  JOHN  BARCOTT, 
Principal. 


State  of  Washington, 
County  of  Pierce— ss. 

On  the  16th  day  of  January,  1948,  before  me 
personally  appeared  John  Barcott,  to  me  known 
to  be  the  individual  described  in  and  who  executed 
the  foregoing  instrument,  and  on  oath  stated  that 
he  signed  the  same  freely  and  voluntarily  for  the 
uses  and  purposes  therein  stated. 
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Witness  my  hand  and  ofificial  seal  the  day  and 
year  in  this  certificate  first  above  written. 

[Seal]  /s/  S.  A.  GAGLIARDI, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Tacoma. 

Approved  January  16,  1948. 

/s/  CHARLES   H.   LEAVY, 

Judge  of  the  District  Court. 

/s/  HARRY  SAGER, 

Assistant  U.   S.  District 
Attorney. 

[Endorsed]  :     Filed  January  16,  1948. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

Comes  now  the  defendant  above  named  and 
hereby  designates  that  the  following  listed  portions 
of  the  record,  proceedings  and  evidence  be  con- 
tained in  and  made  a  part  of  the  record  on  appeal 
in  the  above  entitled  cause,  to-wit: 

1.  Indictment 

2.  Court  Appearance  Bond 

3.  Motion  to  Dismiss  Indictment 

4.  Motion  for  Bill  of  Particulars 

5.  Court   Order  of  May  28,   1947.   authorizing 
filing  of  Motion  to  Dismiss 

6.  Bill  of  Particulars 
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7.  Verdict  of  Jury 

8.  All  of  Plaintiff's  Eeqnested  Instructions 

9.  All  of  Defendant's  Requested  Instructions 

10.  Instruction  Xo.  8  containing  notation  of 
Court  in  pencil,  "given  in  part— refused  in 
part.     C.H.L." 

11.  Defendant's  Motion  for  Judgment  of  Acquit- 
tal or  in  tlie  Alternative  for  a  New  Trial 

12.  Judgment  and  Sentence 

13.  Notice  of  Appeal 

14.  Sti])ulation  to  Extend  Time  in  Which  to 
File  Record  on  Ai)peal 

15.  Motion  for  Order  Extending  Time  to  File 
Record  and  Docket  Cause 

16.  Court  Order  of  December  29,  1947,  Extend- 
ing Time  to  File  Record  and  Docket  Cause 

17.  Stipulation    to    Forward    Original    Exhibits 

18.  Motion  for  Order  to  Forward  Original  Rec- 
ords of  the  Transcript  of  Record 

19.  Court  Order  of  December  29,  1947,  to  For- 
ward Original  Exhibits  with  Transcript  of 
Record  on  Appeal 

20.  Bail  Bond  on  Appeal 

21.  Reporter's  entire  transcript  of  testimony  and 
proceedings 

22.  Transcript  of  all  Docket  entries 

23.  Journal  record  covering  following  dates: 

May  19,  1947 
September  25,  1947 
October  30,  1947 
October  31,   1947 
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November  3,  1947 
November  24,  1947 

24.  This  Designation  of  Portions  of  Record  to 
be  Contained  in  Record  on  Appeal 

25.  All  exhibits  offered  or  received  in  evidence. 

GAGLIARDI,  URSICH  & 
GAGLIARDI  and 
FRANK  HALE, 

Attorneys  for  Defendant. 

Receipt  of  true  copy  of  within  and  foregoing 
Designation  hereby  acknowledged  this  19th  day  of 
January,   1948,   at  Tacoma,  Wash. 

/s/  J.  CHARLES  DENNIS, 
United  States  Atty. 
D.  Bryant. 

[Endorsed]:     Filed  Jan.  19,  1948. 


[Title  of  District  Conrt  and  Cause.] 

TRANSCRIPT  OF  DOCKET  ENTRIES 

1947 
May  13— Filed  Indictment— (Cash  bail,  $2500) 
May  13— Ent.  order  for  B.W.,  bail  set  at  $2500 
May  13— Issued   B.W. 
May  14— Filed  Bond   ($2500  cash) 
May  14 — Ent.  order  Indict,  published 
May  14r— For  Arr.  May  15 
Mav  14-Filed  Ret.  B.W. 
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1947 
May  15— Arr.  passed  to  5/19 
May  19— Deft,  in  Court  with  Counsel 

Ent.  aiT.  &  plea  "Not  Guilty"— Set  for 

trial  June  24 
May  28— Filed  Mot.   Dis.   Indict. 
May  28— Filed  Motion  for  Bill  of  Particulars 
May  28— Filed  &  Ent.  Order  authoriz.  filing  Mot. 

Dis. 
July    1— Trial  Oct.  14— Jury 

Sept.24— Filed   Pltf's   Memo,   on   Deft's   Mot.   for 
;  ,  Bill  of  Part. 

Sept. 25— Ent.   rec.   hear.   Deft's  Mot.   for   Bill   of 

Partic.  &  Mot.  to  Dis.  Indict.— Mot.  Dis. 

den. ;  Mot.  for  Bill  of  Partic.  allowed ;  on 

Court's  Motion  trial  reset  for  Oct.  30 
Sept.30-Filed  Bills  of  Particulars 
Oct.  23— Filed     Praecipe     U.     S.— Issued     Subp. 

d.  t.  (5) 
Oct.  24— Order  for  issuance  subp.  ret'ble  on  10/29 
Oct.  24— Filed  2  Praecipe  U.  S.— Issued  1  Subp. 

d.  t.  &  2  subp. 
Oct.  28— Filed  2  Praecipe  U.  S.— Issued  2  Subp. 

d.  t. 
Oct.  29— Filed  Marshal's  Return— 2  Subp.  d.  t. 
Oct.  30— Filed  Marshal's  Return— 7  Subp.  d.  t. 
Oct.  30 — Ent.  record  trial  commenced  (jury) 
Oct.  31 — Ent.    record    trial    resumed — Filed    Ret. 

Subp. 
Nov.    3 — Ent.  record  trial  resumed 
Nov.    3— Filed  &  Ent.  Verdict ' '  Guilty  Cts.  1,  2  &  3  " 
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1947 

Nov.    3 — Deft,   enlarged  present  bail   pend.     Mot. 

New  Trial 
Nov.    3 — Filed    Pltf's    Requested    Instructions  — 

Deft's  Requested  Inst.  (2) 
Nov.    5 — Filed  Mot.,  deft,  for  Judgm.  of  Acquittal, 

or  alt.,  Mot.  New  Trial 
Nov.  17 — Ent.  Order,  Mot.  deft,  counsel.  Mot.  New 

Trial  passed  to  11/24 
Nov.  24 — Deft,  in  Court  witli  Counsel 

Ent.    record   hearing   Mot.    for    Directed 

Verdict  &  for  New  Trial — denied 
Nov.  24 — Filed  &  Ent.   Judgment  &  Sentence:   10 

mos.  impris.   (coiicur.  on  Cts.  1,  2  &  3)  ; 

fine  $750  on  each  of  Cts.  1,  2  &  3 
Nov.  25 — Filed  Notice  of  Appeal 
Nov.  26 — Cert.  cop.  Notice  of  Appeal  &  Statement 

of  Docket  Entries  sent   CCA.   Notice  of 

alcove  sent  counsel  &  Judge 
Dec.     2— Filed  Cost  Bill,  U.  S.  ($125.34) 
Dec.  27 — Filed   Stip.   ext.   time   file   appeal — ^Piled 

Mot.  ext.  time  (to  2/4/48) 
Dec.  27 — Filed   Stip.    transmit    orig.    exh. — Mot. — 

Order  transmit,  orig.  exhs. 
Dec.  31— Filed  Reporter's  Transcript  (2  copies  filed 

1/19/48  for  appeal) 

1948 
Jan.  16— Filed  Bail  bond  on  appeal    ($2500  cash) 
Jan.  19 — Filed  Deft's  Designation  of  Contents  of 
Record  on  Appeal 
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[Title  of  District  Court  and  Cause.] 

CLERK'S    CERTIFICATE    TO    TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
uigton,  do  hereby  certify  and  return  that  the  fore- 
goins:  transcript,  consisting  of  pages  numbered  1  to 
59,  inclusive,  together  with  the  original  Reporter's 
Transcript  of  Testimony  and  Proceedings,  consist- 
ing of  pages  munbered  1  to  523,  inclusive,  and 
Plaintiff's  original  oxhil)its  numbered  1  to  12  and 
14  to  21,  inclusive,  and  Defendant's  original  ex- 
hibits numbered  A-1,  A-2  and  A-3,  is  a  full,  true 
and  correct  rec(n-d  of  so  much  of  the  ])a7)ers  and 
proceedings  in  Cause  No.  15845,  LTnited  States  of 
America,  Plaintiff,  vs.  John  Barcott,  Defendant, 
as  required  by  Defendant's  Designation  of  the  Con- 
tents of  Record  on  Appeal,  on  file  nnd  of  record 
in  my  oflfice  at  Tacoma,  Wasliington,  and  the  same 
constitutes  the  Transcript  of  the  Record  on  Appeal 
from  the  Judgm.ent  and  Sentence  of  the  District 
Court  of  the  United  States  for  the  Western  District 
of  Washington,  Southern  Division,  to  the  United 
States ,  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

I  further  certify  that  the  original  Transcript  of 
Testimony  and  Proceedings  and  the  original  ex- 
hibits above  referred  to  have  this  day  been  trans- 
mitted to  the  said  Circuit  Court  of  Appeals. 
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I  further  certify  that  the  following  is  a  full,  triie 
and  correct  statement  of  all  expenses,  fees  and 
charges  earned  by  me  in  the  preparation  and  cer- 
tification of  the  said  Record  on  Appeal,  to-wit : 

Appeal  fee  $  5.00 

Clerk's  fee  for  preparation  of  Record  on 
Appeal .,  20.00 


$25.00 


and  I  further  certify  that  the  said  fees,  as  above 
set  out,  have  been  paid  in  full. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  the  said  Court,  in  the 
City  of  Tacoma,  in  the  Western  District  of  Wash- 
ington, this  26th  day  of  January,  1948. 

[Seal]  MILLARD  P.  THOMAS, 

Clerk, 

By  /s/  E.  E.  REDMAYNE, 
Deputy. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern 
Division 

No.  15845 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOHN  BARCOTT, 

Defendant. 

TRANSCRIPT  OF  PROCEEDINGS 

Be  It  Remembered  that  on  the  30th  day  of  Oc- 
tober, 1947,  at  the  hour  of  10:00  o'clock  a.m.,  the 
above  entitled  and  numbered  cause  came  on  for  trial 
before  the  Honorable  Charles  H.  Leavy,  one  of 
the  judges  of  the  above  entitled  court,  sitting  in 
the  District  Court  of  the  United  States  at  Tacoma, 
Pierce  County,  and  State  of  Washington ;  the  plain- 
tiff appearing  by  Allan  Pomeroy,  Assistant  United 
vStates  Attorney,  and  the  defendant  appearing  in 
person  and  by  Messrs.  S.  A.  Gagliardi  and  Anthony 
M.  Ursich  of  Gagliardi,  Ursich  &  Gagliardi,  and 
Frank  Hale;  both  .sides  having  announced  they 
were  ready  for  trial,  a  jury  was  duly  empaneled 
and  sworn  to  try  the  cause :  and 

Whereupon,  the  following  proceedings  were  had 
and  done,  to-wit:  [4*] 

Mr.  Pomeroy:  If  the  Court  please,  counsel, 
ladies  and  gentlemen  of  the  jury,  I  noticed  at  the 


*  Page  numbering  appearing  at  foot  of  page  of  Reporter's  certified 
Transcript  of  Record. 
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time  that  the  Court  was  giving  questions  to  you 
that  practically  none  of  your  had  any  jury 
experience. 

So  at  this  time  I  would  like  to  say  that  the  attor- 
neys are  given  the  opportunity  at  the  opening  of 
the  case  to  outline  to  you  what  they  think  the 
evidence  will  show,  and  how  they  hope  to  prove 
their  side  of  the  case.  And  at  this  time  the  Govern- 
ment has  the  i)rivilege  of  making  what  we  term 
an  opening  statement.  And  in  this  statement  I 
hope  to  advise  you  of  what  I  think  the  Government 
witnesses  will  testify  to,  and  so  that  you  may  be 
looking  for  those  things  in  the  testimony  and  refer 
back  to  the  indictment. 

Now,  as  the  Court  explained  to  you,  an  indict- 
ment was  returned  by  a  grand  jury  in  this  case. 
Now  this  indictment— the  original  indictment  will 
go  to  the  jury  room  with  you.  It  is  not  evidence 
in  itself.  HoAvever,  it  is  only  the  paper  charge 
upon  which  the  Government  charges  a  man  with  a 
crime;  and  it  is  the  burden  of  the  Government  to 
prove  beyond  a  reasonable  doubt  all  of  the  material 
allegations  of  that  indictment. 

And  so,  in  order  to  inform  you  now  of  what  the 
witnesses  will  be  testifying  about  and  what  [5]  this 
case  is  about,  I  would  like  to  briefly  recite  to  you 
what  this  indictment  charges  the  defendant  is 
guilty  of. 

There  are  three  counts  in  the  indictment.  And 
these  three  counts  refer  to  three  different  years. 
It's  charged  in  count  one  that  "on  or  about  the 
12th  day  of  February,  1944,  at  Tacoma,  Washing- 
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ton,   John   Barcott,  who   was   married  during  the 
calendar  year  of  1943  and  had  no  dependents,  did 
wilfully    and    knowingly    attempt    to    defeat    and 
evade  a  large  part  of  the  income  and  victory  tax 
due   and   owing  by  him   to   the   United   States   of 
America  for  the  calendar  j^ear  of  1943,  by  filing 
and  causing  to  be  filed  with  the  Collector  of  Internal 
Revenue    at    Tacoma,    Washington,    a    false    and 
fraudulent  income  and  victoiy  tax  return,  wherein 
he  stated  that  his  net  income  for  said  calendar  year, 
computed  on  the  community  property  basis,''— that 
is  that— .you  will  find  is  true  during  all  three  counts, 
that  is,  1943,  1944  and  1945,  that  he  took  his  net 
income  and  then  divided  it  between  John  Barcott 
and  Katie  Barcott,  his  wife,  so  that  his  income  was 
computed  on  the  conununity  property  basis,  that  is, 
he  reported  half  of  it  and  his  wife  reported  half 
of  it.     His  wife's  returns  are  not  an  issue  in  this 
case  at  all;  it  is  only  John  Barcott 's  [6]  returns. 
And  he  stated  in  this  particular  return,  in  the  first 
count,  "that  his  income  was  the  sum  of  $6,720.40, 
and  that  the  amount  of  tax  due  and  owing  thereon 
was  the  sum  of  $1,545,  and  some  cents;  whereas, 
as  he  then  and  there  well  knew,  his  net  income  for 
the  said  calendar  year  computed  on  the  comnnmity 
property  basis  was  the  sum  of  $12,406.33,  derived 
as  follows:  that  is,  in  his  gross  income  he  received 
dividends  in  the  sum  of  $140,  plus  interest  in  the 
sum  of  $141.93,  interest  on  bonds  in  the  sum  of 
$200,   income  from  business  $24,621.96,   making   a 
total  of  $25,103.89.     The  deductions,  contributimis 
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lie  made  of  $200,  taxes  of  $91.23,  making  a  total 
of  $291.23  in  deductions,  leaving  him  a  net  income 
of  $24,812.66  of  which  his  one-half  commmiity  share 
was  $12,000— about— $12,406.33,  upon  which  said 
net  income  he  owed  to  the  United  States  of  Amer- 
ica an  income  and  victory  tax  of  $3,645 — forty-six 
dollars  and  twenty-five  cents." 

Now  that  is  the  sum  and  substance,  the  material 
facts  of  count  one.  Now  coimt — and  deals  with  the 
calendar  year  of  1943.  Count  two  charges,  using 
practically  the  same  language,  a  violation  on  the 
13th  day  of  February,  1945,  at  Tacoma,  of  a  viola- 
tion of  filing  an  income  tax  for  the  calendar  year 
of  1944,  in  which  he  [7]  stated  that  his  net  income 
was  $5,632.57;  whereas  the  Government's  charge 
is  that  his  net  income  was  $9,926.61,  still  bearing  in 
mind  that  is  half  of  the  community  income. 

Count  three  charges  the  same  thing  for  the  year 
1945,  that  is,  the  calendar  year  1945,  when  he  re- 
])orted  the  sum  of  $7,388.98;  whereas,  the  Govern- 
ment charges  that  his  income  was,  his  share  was 
$11,138.92,  which  is  half  of  the  community  income 
of  the  parties. 

This  case,  when  it  will  be — when  it  is  finally  pre- 
sented to  ,you,  will  be  classed  what  we  term  a  case 
proven  by  the  net  worth  process;  that  is,  in  finding 
out  what  a  man  owns  at  the  beginning  of  any  par- 
ticular year  and  then  checking  that  against  what 
he  owns  at  the  end  of  that  particular  year,  and  by 
that  deducting  from  it  what  his  expenses  or  what 
other  income  he  may  have  had  to  find  what  his  true 
income  is;  that  is,  a  man  has  so  much  at  the  begin- 


64  John  Barcott  vs. 

ning  of  the  year  and  be  had  so  much  at  the  end 
of  the  year.  And  then  you  give  him  credit  for 
everything  that  he  can  claim  in  between,  and  the 
difference  between  the  net  worth  at  the  end  of  the 
year  and  the  net  worth  at  the  beginning  of  the 
year,  is  what  the  Government  claims  his  income  must 
have  been.  [8] 

The  first  witness  for  the  Government  will  be  a 
Special  Agent  for  the  Internal  Revenue  Service, 
and  his  testimony,  I  believe,  will  show  you  that 
he  received  the  information  that  the— John  Barcott 
had  gone  to  the  bank  and  traded  a  whole  bunch  of 
small  denominational  bills  for  ten  one-thousand- 
dollar  bills,  which  was— being  an  unusual  transac- 
tion, he  was  sent  to  check  on  John  Barcott  about. 
And  so  he  went  to  see  John  Barcott  and  was  told 
by  John  Barcott  that  it  was  his  custom  to  save 
up  small  denomination  bills  and  then  to  purchase 
United  States  Savings  B(.nds  with  these  l)ills.  liis 
main  business  being  the  California  Oyster  House 
here  in  the  City  of  Tacoma.  And  he  said  that  the 
reason  he  had  taken— gotten  the  cash  of  ten  one- 
tliousand-dollar  bills  was  because  he  was  going  to 
make  a  loan  to  someone  and  that  was  the  purpose 
of  changing  the  bills  into  these  ten  one-thousand- 
dollar  bills. 

He  was  asked  at  that  time  if  he  had  any  objection 
to  the  Special  Agent  for— of  the  Revenue  Service 
of  showing  him  what  he  liad  in  the  way  of  these 
bonds  and  these  bills,  and  he  said  no,  that  he  kept 
everything   in   a   safe   deposit   box  and  he   would 
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take  the  [9]  agent  down  there.  So,  the  agent  went 
down  to  the  safe  deposit  box  with  Mr.  Barcott. 
The  money— the  cash  money  was  not  in  the  safe 
deposit  box,  but  he  had  it  in  an  envelope — in  two 
envelopes  in  his  pocket,  and  the  safe  deposit  box 
was  then  inventoried  by  the  Special  Agent  for  the 
Revenue  Service,  Mr.  Neilson, 

And  in  this  safe  deposit  box  was  found  some 
seventy-four  or  seventy-five  thousand  dollars  worth 
of  United  States  Savings  Bonds,  all  of  which,  or 
most  of  which  had  been  purchased  in  the  past 
three  years.  This  conversation  of  which  I  am  tell- 
ing you  now,  took  place  in  the  early  part  of  1946. 
And  when  the  money  counted  in  the  envelope — was 
counted  in  the  envelope,  it  was  found  that  it  was 
twenty-thousand  dollars  instead  of  ten-thousand 
dollars,  and  Mr.  Barcott  told  the  agent  at  that  time 
that  he  didn't  understand  that,  that  he  thought  it 
was  only  ten  thousand  but  he  had  twenty  thousand 
dollars  in  one-thousand-dollar  bills. 

So  the  total  amount  that  was  then  left  in  the 
box  when  the  agent  and  Mr.  Barcott  left  there,  was 
the  sum  of — there  was  three  thousand  dollars  more 
besides  that  m  small  denomination  bills,  so  that's 
twenty-three  thousand  dollars  in  cash  and  some  [10] 
seventy-four  or  seventy-five  thousand  dollars  in 
United  States  Savings  Bonds. 

Then,  after  a  report  was  made  back  to  the 
Internal  Revenue  Service,  Mr.  Swanson  was  notified 
concerning  this  matter  and  was  to  audit  the  account 
of  Mr.  Barcott:  and  some  few  davs  later  Mr.  Swan- 
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son  and  Mr.  Neilson  together  saw  Mr.  Barcott  and 
again  went  and  checked  the  contents  of  this  safe 
deposit  box,  at  which  time  Mr.  Barcott  told  them, 
upon  questioning,  that  he — yes,  he  had  another  safe 
deposit  box  oxqv  in  another  place.  So  they  then 
went  over  to  this  other  safe  deposit  box  and  found 
that  there  was  nothing  in  this  other  safe  deposit 
box  except  business  papers,  that  is,  insurance 
papers  on  his  business  properties. 

The  other  witnesses  are  people  who  will  come  in 
and  bring  in  certain  records,  that  is.  records  of  his 
savings  accounts  at  the  National  Bank  of  Wash- 
ington, his  checking  accounts,  the  records  of  entry 
into  the  safe  dejiosit  box  there  at  the  National 
Bank  of  Washington,  a  real  estate  contract,  and  a 
conditional  sales  contract  that  Mr.  Barcott  owned. 

Also,  there  will  be  a  witness  who  will  testify  as  to 
dividends  that  he  received  from  the  Fishermen's 
Packing  Corporation  stock,  which  he  owned,  [11]  of 
some  fourteen  hundred  dollars.  Then  there  will  ])0  an 
ijisnrance  man  who  will  testify  as  to  some  two 
hundred  and  thirty  dollars  worth  of— I  think  it  is 
two  hmidred  and  thirty  dollars  a  year  premiums 
he  paid  on  life  insurance  policies. 

Then  Mr.  Swanson  will  take  the  stand,  and  Mr. 
Swanson  will  compute  for  you,  showing  the  method 
by  which  we  arrive  at  how  much  a  man's  tax 
should  be. 

Now  briefly,  after  you  get  all  this  information  in, 
the  testimony  will  show  that  in  computing  the  fig- 
ures which  I  read  to  you  in  the  indictment,  nothing 
was  charged  against  him  for  the  $23,000  in  cash. 
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That  was  given  to  liim  as  if  lie  had  saved  that  for 
a  long  period  of  years,  and  so  he  is  not  charged 
with  any  part  of  the  $23,000  in  cash  which  he  had 
in  this  box  at  the  time  that  it  was  checked  by  the 
Internal   Revenue   Service. 

His  savings  account  at  the  National  Bank  of 
Washington,  which  went  from  $2,279.53  in  194 — 
December  31,  1942,  to  $3,629.03  in— on  December 
31,  1945,  shows  an  increase  of  some  fifteen — four- 
teen hundred  dollars.  His  checking  account  for 
the  California  Oyster  House  account,  that's  the 
main  [12]  business  that  he  had,  was  merely  used 
to  pay  out  about  three  accounts,  and  this  account 
averaged  about  a  thousand  dollars  all  the  way 
through  this  whole  period  of  time.  He  didn't  use 
the  checking  account  a  great  deal,  except  I  think 
he  paid  three  accounts  out  of  the  store  out  of  this 
thousand  dol — or  this  checking  account. 

And  that's  been  about  the  same  all  the  way 
through,  the  records  will  show  that  his  cheeking 
account  remained  the  same,  about  a  thousand 
dollars. 

But,  his  purchase  of  United  States  Savings  Bonds 
increased  materially,  so  that  we  find  that  on  De- 
cember 31,  1942,  he  owned  fourteen  thousand  four 
hundred  and  fifty  dollars  worth  of  United  States 
Savings  Bonds,  and  that  is  not  the  face  value  of 
these  bonds  but  that  is  the  cost  value,  that  is  the 
value  of  what  it  cost  him  to  purchase  them.  A  year 
later,  Deceml^er  31,  1943,  he  owned  thirty-five  thou- 
sand two  hundred  dollars  worth  of  United  States 
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Savings  Bonds,  an  increase  of  some  nineteen  thou- 
sand dollars,  or  twenty  thousand  seven  hundred  and 
fifty  dollars.  A  year  later,  December  31,  1944,  he 
owned  fifty-four  thousand  two  hundred  dollars,  an 
increase  of  some  nineteen  thousand  dollars  in 
United  States  Savings  Bonds.  [13]  And  on  De- 
cember. 31,  1945,  he  owned  seventy-four  thousand 
two  hundred  dollars  worth  of  savings  bonds,  and 
I  believe  the  evidence  will  also  show  that  in  this 
check-u])  there  was  a  five-thousand-dollar  bond 
missing-  which  is  not  in  the  indictment,  but  this 
five-tbousand-dollar  bond  is  not  charged  against 
him.  whicli  he  still  has,  and  so  it  shc^uld  be  twenty- 
five  thousand  dollars  more  for  the  last  year. 

And  that  is  the  main  part  of  our  charges,  that 
this  shows  the  income  that  he  actually  made  during 
this  period  of  time. 

The  real  estate  contract  is  credited  to  him,  a  real 
estate  contract  which  was  being  collected  by  the 
National  Bank  of  Washington,  which  at  the  begin- 
ning of  the  period,  December  31,  1942,  amounted 
to  $1,596.35,  and  at  the  end  of  the  period  was  down 
to  $1,039.83;  in  other  words  the  collection  on  that 
was  some  maybe  five  or  six  hmidred  dollars  down 
from  where  it  was,  including  interest. 

There  was  a  conditional  sales  contract  which  was 
also  being  collected  by  the  National  Bank  of  Wash- 
ington for  him;  starting  on  December  31,  1942,  the 
amount  due  and  owing  at  that  time  was  $494.73,  and 
at  December  31,  1945,  there  was  a  balance  due  and 
owing  [14]  of  some  $65.99,     So  that  amount,  some 
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three  hundred  dollars — four  hundied  dollars  was — 
four  hundred  and  some  dollars  was  paid  during'  this 
period  of  time  and  he  was  9:iven  credit  for  that. 

In  computing  the  net  worth  we — everything  was — 
Ave  attempted  to  put  everything  in  and  I  think 
the  evidence  will  show  that  he  has  a  home  and  fur- 
nishings, the  same  home  and  furnishings  that  he 
had  at  the  beginning  of  the  period  of  time,  and 
that  was  valued  at  $8,000  and  it  was  valued  at  $8,000 
right  straight  through,  so  that  doesn't  change  the 
result  either. 

The  business  fixtures  were  charged — we  took  his 
own  figures  on  the  business  fixtures.  They  were, 
December  31,  1942,  of  $3,815.90,  and  then  he  says 
himself  that  he  increased  that  $1,109,  so  he  was 
given  credit  for  having  spent  $1,109  for  business 
fixtures. 

He  was  given  credit  for  the  Fishermen's  Pack- 
ing Corporation  stock  which  he  owned,  of  some 
fourteen  hundred  dollars.  That  remains  the  same. 
He  had  that  all  during  the  period  of  time. 

Then  he  owns  Lots  3  and  4  of  Block  9729,  of 
Tacoma  Sixth  Addition,  which  were  valued  at 
$3,150  at  the  beginning  of  the  time,  and  the  same 
value  at  the  end  of  the  time.  So  that  in  no  way 
affects  the  proj)osition.  [15] 

Then  he  purchased  for  $750,  Lots  19  and  20  in 
another  block,  and  sold  it  during  the  time,  so  he 
was  given  credit  on  the  $750,  making  his  total  assets 
jump  from  the  beginning  of  the  indictment,  $59,186, 
till  the  end  of  the  time  of  indictment  of  $120,409.75. 
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That  of  course  is  broken  do\\-ii  and  will  be  broken 
down  for  you  by  the  Revenue  Agent  into  years, 
that  is,  during — his  total  assets  at  the  beginning 
of  the  period,  $59,186.51 ;  at  the  end  of  the  first  year 
his  assets  were  $81,933.24;  and  at  the  end  of  the 
next  year  was  $101,063.41;  and  at  the  end  of  the 
period,  December  31,  1945,  was  $120,409.75. 

Tlien  lie  was  given  a  credit,  less  reserve  for  de- 
preciation, which  he  put  in,  and  we  took  his  figures 
on  that.  So  that  in  no  way  affects  the  original 
stateuKMit  that  I  made. 

To  this  was  added  his  life  insurance  premiums 
paid,  and  his  Federal  income  tax  paid  as  he  re- 
ported it  and  as  he  paid  it.  So  that  we  arrived  at 
the  figures  which  I  read  to  you  from  the  indict- 
ment; and  as  the  evidence  will — is  shown  to  you, 
there  were  no  charges  then  made  for  any  living 
expenses  whatever.  I  mean,  it  cost  him  nothing  to 
live  during  this  period  of  time.  If  those  were 
figured  in,  why  it  would  be  more.  But,  he  was 
not  charged  with  any  of  those  things  whatever.     [16] 

And  after  these  facts  are  given  to  you,  the  Gov- 
ernment is  then  asking  for  you  to  bring  in  a  verdict 
of  guilty  on  all  three  counts  of  this  indictment. 

The  Coui't:  Do  you  desire  to  make  your  open- 
ing statement  now,  Mr.  Ursich? 

Mr.  Ursich:  No,  your  Honor,  we  will  reserve  it 
until  later. 

The  Court :     You  may  call  your  first  witness. 

Mr.  Pomeroy:    Mr.  Nielsen.  [17] 
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STANLEY  NIELSEN 

produced  as  a  witness  on  behalf  of  the  Government, 
after  being  first  duly  sworn  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Pomeroy: 

Q.     Please  state  your  name  to  the  Court. 

A.     Stanley  Nielsen. 

The  Court:     What  is  your  first  name  again'? 

The  Witness:     Stanley. 

Q.     You  may  spell  it  for  the  Court. 

A.     S-t-a-n-1-e-y. 

Q.     I  mean  your  last  name. 

A.     N-i-e-1-s-e-n. 

Q.     And  what  is  your  occupation,  Mr.  Nielsen? 

A.  I  am  employed  by  the  Bureau  of  Internal 
Revenue  as  a  special  agent  in  the  Intelligence  unit. 

Q.  And  how  long  have  you  worked  for  the  Gov- 
ernment? A.     About  five  years. 

Q.  Do  you  know  John  Barcott,  the  defendant 
in  this  case?  A.     Yes,  I  do. 

Q.  When  did  you  first  become  acquainted  with 
him?  A.     January  28th,  1946. 

Q.     And  what  wns  the  occasion  of  that  date? 

A.  I  called  Mr.  Barcott  to  discuss  an  official 
assignment  [18]  that  I  had  concerning  a  cash  trans- 
action, wherein  he  purchased  ten  thousand  one- 
dollar  bills,  with  bills  of  ordinary  denomination. 

Q.  Did  you  then  have  a  meeting  with  Mr.  Bar- 
cott? A.     T  did. 
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Q.    Where  was  that  meeting  ? 

A.    At  room  1700  Piiget  Sound  National  Bank 
Building. 

Q.     He  came  there  in  response  to  your  call? 

A.     That's  right. 

Q.     And  did  you  discuss  this  matter  with  him? 

A.     I  did. 

Q.     Just  state  what  that  discussion  was. 

A.  I  told  Mr.  Barcott  the  purpose  of  investigat- 
ing such  transactions  was  to  determine  if  the  money 
was  used  in  black  market  activities,  and  if  the 
money  was  properly  reported  for  income  tax  pur- 
poses, and  he  said  '*Well,"  he  said,  "I  have  always 
filed  income  tax  returns  in  the  operation  of  my 
restaurant,  and  I  ordinarily  accumulate  five  or  six 
thousand  dollars,  and  purchase  United  States  Sav- 
ings bonds,"  but  the  particular  transac-tir.n  we  were 
talking  about,  he  said  '*I  accumulated  the  ten  thou- 
sand dollars  to  make  a  loan  to  a  friend  who  is  going 
to  buy  a  boat,  one  Mike  Kazulan.  However,  the 
transaction  did  not  materialize  so  I  now  I  have  the 
ten  thousand  dollars." 
Q.  Then  what  hajipened?  And  what  was  said? 
A.  He  said  that:  "If  you  wish  I  will  show  you 
the  ten  thousand  dollars  and  the  bonds  that  I  have, 
to  show  you  that  I  am  telling  you  the  truth  about 
this  matter."  I  asked  him  where  he  kept  the  bonds 
and  the  money,  and  he  said  ''In  the  safe  deposit 
box,  and  if  you  want  to  meet  me  down  at  the  bank, 
I'll  get  the  key  and  take  you  down  and  show  it  to 
vou,"  so  I  agreed  to  that,  and  we  met  at  the  bank— 
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jDi-oceeded  down  to  the  bank,  to  the  vault,  and  where 

he  obtained  the  box. 

Q.     Just  you  and  he  were  together,  is  that  right? 

A.     That's  right. 

Q.  All  right.  Then  you  went  down  to  the  safe 
deposit  box,  and  what  occurred  down  there? 

A.  We  went  into  the  vault  and  he  obtained  his 
safe  deposit  box  and  we  retired  to  a  small  room 
where  he  placed  the  box  on  the  table  and  opened  it. 

Q.     Then  what  happened? 

A.  Then  he  placed  two  packages  of  bills  near 
the  box — near  the  open  end  of  the  box,  and  he  said 
*' Nielsen,  this  is  the  money  that  we  have  been  talk- 
ing about." 

Q.  Where  did  he  take  the  package — or  the 
money?  Was  that  from  the  box,  or  where  did  he 
have  it? 

A.  He  didn't  take  it  from  the  box.  He  removed 
it  from  his  person. 

Q.     Two  envelopes,  were  there?  [20] 

A.  No,  there  were  two  packages,  with  a  rubber 
binder  around  each. 

Q.     Did  you  inventory  those  two  packages? 

A.     I  did. 

Q.    And  what  was  in  those  two  packages? 

A.  They  were  marked  iii  large  letters  live  thou- 
sand, each.  The  packages  each  contained  ten  one 
thousand  dollar  bills. 

Q.  In  other  words  they  were  marked  five  thou- 
sand each,  but  they  each  contained  ten  thousand 
dollars?  A.     That's  rijrht. 
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Q.     The    two    packages    then    contained    twenty 
thousand  dollars,  in  one-thousand  dollar  bills? 
A.     That's  right. 

Q.     And  what  else  did  you— did  you  further  in- 
ventory the  box  at  that  time  ? 

A.  Yes.  When  I  observed  the  twenty  thousand 
dollars,  I  said,  "Barcott  there  is  twenty  thousand  in 
place  of  ten,"  and  he  said,  "Well,"  he  said,  "I 
must  have  made  a  mistake."  Then  I  continued  to 
inventory  the  contents  of  the  box.  It  contained  six 
packages  of  currency,  five  hundred  dollars  in  each 
in  ordinary  denomination. 

Q.     How  much  was  that  in  cash,  then  ? 
A.     Three  thousand  dollars. 
Q.     Three  thousand  dollars.    There  was  twenty- 
three  thousand  dollars  in  cash,  is  that  correct  '^     Tni 
A.     That's  right.  " 

Q.     What  else  did  you  see  there  ? 
A.     The  box  had  bonds  in  it,  and  I  began  to  in- 
ventory the  bonds. 
.Q.;.  Did  you  inventory  the  bonds?  A.     Yes. 

Q.     Did  you  make  a  list  of  these  bonds"? 
A.     I  did. 

Q.     And  how  much  did  they  amount  to,  the  bonds 
that  you  inventoried  in  that  box? 

A.     As    I    recall,    about    seventy-five    thousand 
dollars. 

Q.     That  was  the  face  value  of  the  bonds  ^ 

A..  Yes. 
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Q.  And  tell  what  other  conversation  if  any  took 
place  while  you  were  there? 

A.  While  I  was  counting  the  currency,  Batcott 
said,  "Here,  Nielsen" — that  was  when  I  was  count- 
ing the  three  thousand  dollars — the  six  packages 
containing  five  hundred  each,  "Here,  Nielsen,  let 
me  give  you  one  of  these,  you " 

Mr.  Ursich:  Your  Honor,  please — just  a  mo- 
ment. I  would  like  to  interrupt  the  witness  and  ask 
that  an  offer  of  pi'oof  be  made  in  this  regard  to  the 
Court  in  the  absence  of  the  jury,  on  some  informa- 
tion that  we  have  learned  from  the  agents,  we  an- 
ticipate that  it  may  be  a  matter  that  may  be  preju- 
dicial at  this  time.  [22] 

The  Court:  No,  I  shall  deny  your  offer  at  this 
time.  If  you  want  to  challenge  the  relevancy  of  the 
testimony  the  witness  has  to  give,  you  may  do  so. 

Mr.  Pomeroy:     Read  the  last  question. 

The  Reporter:  "Q.  And  tell  what  other  conver- 
sation if  any  took  place  while  you  were  there.  An- 
sw^er:  While  I  was  counting  the  currency,  Bareott 
said,  'Here,  Nielsen' — that  was  when  I  was  counting 
the  three  thousand  dollars,  the  six  packages  contain- 
ing five  hundred  each,  'Here,  Nielsen,  let  me  give 
you  one  of  these '  "  and  you  were  interrupted. 

The  Witness:  That's  right.  Bareott  said,  "Here 
Nielsen,  let  me  give  you  one  of  these,"  and  push- 
ing a  package  of  currency  containing  five  hundred 
dollars  to  me,  and,  "You  make  a  favorable  report 
on  this  matter  and  just  forget  about  the  whole 
thing,"  and  I  told  him,  "No,  Mr.  Bareott,  I  can't  do 
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that,    r  must  inventory  this  stuff,"  so  I  continued 
to  inventory  the  bonds. 
Then  he  approached  me  again.    He  said,  "Now, 

Nielsen,"  he  said,  " we  are  alone— only  two  of 

us."     He  said,  "Can't  you  take  a  package  of  this 
and  make  a  favorable  report  on  it?"   I  said,  "No. 
By  your  actions  you  are  practically  walking  into 
jail.    It  is  my  duty  to  inventory  this  now,"  so  I 
continued  and  inventoried  it  and  he  approa^ed  me 
again,  and  he  said,  "I  feel  sick  inside."  [23]  He 
said,  "Let  me  buy  you  a  suit  of  clothes,  and  your 
wife  a  fur  coat,  and  you  take  this  money  and  make 
a  favorable  report  on  me."   I  again  told  him  that 
I  couldn't  and  wouldn't  accept  anything  from  him, 
and  continued  inventorying  the  bonds.    After  the 
inventory  I  told  him,  "Now,"  I  said,  "replace  your 
possessions-your  bonds  and  your  cash  and  miscel- 
laneous papers  in  your  box  and  put  them  back  in 
the  vault."  He  picked  up  two  handfuls  of  currency 
and  got  in  front  of  me,  and  he  said,  "For  God's 
sake,  take  some  of  this,  so  that  I  can  sleep  nights  " 
I  said,  "No,  I  can't  take  any  of  it.   Put  it  back  in 
your  box,  and  put  your  box  back  in  your  vault    If 
we  desire  further  information  on  this  matter,  whv 
we  will  contact  you  again,   and  just  go  on  about 
your  business,"  which  he  done.    He  left  the  vault 
He  returned!  the  box  to  tho  vault,  and  we  walked 
out  of  the  bank  together. 

Q.     When  did  you  next  see  Mr.  Barcott? 
Mr.Ursich:     Your  Honor  please,  at  this  time  I 
am  asking  that  that  testimony  be  stricken  and  the 
jury  instructed  to  disregard  it,  on  the  grounds  and 
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for  the  reason  that  the  matter  is  irrelevant  to  the 

trial  of  the  issues  in  his  ease. 

There  has  been  no  proper  predicate  laid  for  its 
introduction.  Furthermore,  there  has  been  no  evi- 
dence— no  corpus  of  any  kind  committed  here.  The 
only  purpose  for  [24]  which  it  can  be  offered  is  to 
prejudice  the  minds  of  the  jury  against  the  defend- 
ant at  this  time. 

The  Court :  The  objection  will  be  overruled,  and 
motion  denied. 

Q.     When  did  you  next  see  Mr.  Barcott "? 

A.     I  believe  it  was  on  February  13th. 

Q.     And  of  what  year  was  that  ?  A.     Of  '46. 

Q.     And  what  was  the  occasion  of  that  visit? 

A.  Mr.  Swanson,  Revenue  agent,  had  been  offi- 
cially assigned  to  make  an  audit  in  this  matter,  and 
we  again  called  Mr.  Barcott,  and  he  came  to  Swan- 
son's  office  and  discussed  the  matter  with  him. 

Q.  And  did  you  have  a  conversation  with  him 
at  that  time?  A.     Yes,  we  did. 

Q.  Where  did  you  go  after  you  had  this  discus- 
sion with  him  in  Swanson 's  office? 

A.  Barcott  agreed  to  show  us  the  contents  of 
his  safe  deposit  box  for  re-inventory,  and  Swanson, 
Barcott  and  myself  went  down  to  the  box  and  re- 
inventoried  it. 

Q.  Did  the  box  have  the  same  contents  on  this 
ocr-asion  as  it  had  on  the  occasion  in  which  you 
had  inventoried  it  before? 

A.  Yes.  That  was  verified  by  Mr.  Barcott  and 
Mr.  Swanson. 
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Q.     Was  there  then  a  conversation  concerning  an- 
other safe  [25]  deposit  box  ? 
A.     There  was. 

Q.     And  what  was  that  conversation? 
A.     We  asked  him  if  he  had  another  safe  deposit 
box,  and  he  said  yes,  he  had  one  with  the  Washing- 
ton—at the  Washington  Building. 
Q.     And  what  occurred  then? 
A.     We  went  over  to  the  Washington  Building, 
and  he  made  available  the  contents  of  that  box. 
Q.     And  what  was  in  that  box? 
A.     Some  miscellaneous  insurance  papers— insur- 
ance on  his  business,  the  California  Oyster  House. 
Q.     No  cash  or  bonds? 
A.     That's  right,  no  cash  there. 
Q.     What  was  the  date  of  this  first  occasion  you 
went  to  this  National  Bank  of  Washington  box? 
A.     Barcott  and  I? 

Q.     Yes.  A.     It  was  January  28th,  1946. 

Q.     January  28th,  and  the  second  occasion  was 
February  the  13th,  is  that  correct? 
A.    That's  right,  I  believe. 
Mr.  Pomeroy:     You  may  inquire.  [26] 

Cross-Examination 
By  Mr.  Ursich : 

Q.     Mr.  Nielsen,  you  say  you  saw  Mr.  Barcott  for 
the  first  time  on  the  28th  of  January  in  1946? 
A.     I  believe  that  is  right,  sir. 
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Q.  He  came  over  to  your  office  at  yonr  request, 
is  that  right? 

A.  I  think  I  called  at  his  place  of  business  just 
prior  to  that,  and  left  the  telephone  number  where 
he  could  reach  me,  as  near  as  I  recall,  and  I  believe, 
that  he  called  me.  It  might  have  been  that  I  called 
him.    I  don't  remember  exactly. 

Q.  But  any  way,  he  came  up  there  at  the  re- 
quest of  the  Internal  Revenue,  is  that  correct. 

A.     Yes. 

Q.  At  that  time  you  informed  him  you  had  some 
knowledge  about  ten  thousand  dollars  that  he  had 
received  from  one  of  the  banks,  is  that  right? 

A.     That's  right. 

Q.     Did  he  deny  that  fact  at  all? 

A.     He  did  not. 

Q.  And  3"ou  told  him  you  were  investigating  that 
ten  thousand  dollars  with  reference  to  Internal 
Revenue  matters,  black  market  or  some  similar  mat- 
ter? A.     Uh-huh.  [27] 

Q.  Did  you  at  that  time  ask  him  where  that 
money  was? 

A.     I  think  he  voluntarily  told  me,  as  I  recall  it. 

Q.  Would  you  want  to  say  for  sure  that  that  was 
the  way,  or  could  you  have  been  mistaken  on  that? 

A.     I  recall  of  asking  if  he  had  the  money. 

Q.  Do  you  remember  asking  him  whether  or 
not  you  could  see  where  the  money  vv^as? 

A.  I  don't  believe  thnt  I  did.  I  would  say  "no" 
to  that. 
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Q.     In  other  words,  this  was  voluntary,  according 
to  your  testimony,  by  Mr.  Barcott? 
A.     That's  right. 

Q.     And  he  didn't  make  any  effort  at  that  time 
to  conceal  any  of  his  transactions? 
A.     No,  he  didn't. 

Q.  He  told  you  he  had  the  box,  and  he  said  it 
was  down  there  ?  A.     Yes. 

Q.  And  all  these  assets  were  there.  That  was 
purely  voluntary  on  his  part,  is  that  right? 

A.     That  is  correct. 

Q.  Now  all  this  occurred  on  the  28th.  How  long 
was  he  in  your  office  before  he  left  to  get  the  key 
for  the  box? 

A.  I  think,  as  near  as  I  can  recall,  he  came  there 
al:out  10:00  or  10:30  in  the  morning,  and  after 
having  been  down  to  the  bank,  I  know  by  the  time 
I  got  back  to  the  [28]  Revenue  agents'  office  it  was 
12 :35. 

Q.  And  he  was  up  there  how  long  then,  would 
you  estimate?  A.     Probably  45  minutes. 

Q.  About  that  time,  and  you  informed  him— or 
the  purpose  of  your  interview  was  to  inquire  into 
the  ten  one-thousand  dollar  bills? 

A.  I  told  Mr.  Barcott  the  purpose  of  the  inter- 
view—of investigating  such  transactions,  was  to  de- 
termine If  they  were  in  any  way  connected  with 
black  market  activities  or  income  tax  evasions 

Q.     At  that  time.  A.     Yes,  sir. 
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Q.  And  there  wasn't  any  attempt  made  on  his 
part  to  conceal  this  or  deny  it.  He  told  you  that  it 
was  true.    He  told  you  where  you  could  go  and  see  it  *? 

A.     Yes,  that's  right. 

Q.  Had  you  advised  Mr.  Barcott  at  that  time 
he  didn't  have  to  show  you  the  box  if  he  didn't 
want  to?  A.     I  did,  yes. 

Q.  And  notwithstanding  that  fact  he  insisted  on 
showing  you 

A.  That's  right,  he  said,  "I  will  show  you  that 
I  am  telling  the  truth." 

Q.  Now  you  wouldn't  have  had  any  right  to  go 
into  that  box  without  his  permission,  would  you? 

Mr.  Pomeroy:  I  will  object  to  that,  if  the  [29] 
Court  please,  as  calling  for 

Q.  In  your  conversations  with  Mr.  Barcott  how 
did  you  find  his  use  of  the  English  language?  Would 
you  say  that  he  spoke  well,  od"  would  you  say  he 
was  difficult  to  understand? 

A.  He  spoke  well  enough  for  me  to  imderstand 
him. 

Q.  He  spoke  well  enough.  Did  he  speak  broken, 
or  did  he  not  speak  broken? 

A.     I  will  say  that  he  speaks  a  little  bit  broken. 

Q.     A  little  broken? 

A.     He  can  carry  on  an  intelligent  conversation. 

Q.  I  am  referring  to  his  actual  use  of  the  Eng- 
lish language.  He  spoke  with  a  definite  broken 
accent,  is  that  right  ? 

A.  Some  words  pvo])al)ly  l)r()ken;  some  of  them 
i-nthcr  -clear.    I  am  not  a  language  expert. 
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Q.  I  understand  that.  You  say  then  that  you 
had  no  difficulty'? 

A.  Well,  I  can  understand  the  English  language, 
yes. 

Q.  And  you  had  no  difficulty  at  all,  in  under- 
standing him"? 

A.  Well,  no,  I  would  say  that  I  didn't  have  any 
difficulty  in  understanding. 

Mr.  Ursich :     No  further  cross-examination. 

Mr.  Ponieroy:     You  may  step  down. 

(Witness  excused.)  [30] 

Mr.  Pomeroy:  If  the  Court  please,  at  this  time 
it's  close  to  the  noon  hour,  and  I'll  have  these 
marked,  and  I  think  we  can  use  u\)  this  time  in  get- 
ting these  exhibits 

The  Court:     They  may  be  marked. 

Mr.  Pomeroy:  I  offer  Plaintilf's  Exhibits  1,  2, 
3,  4,  5,  and  6. 

The  Court:     Is  there  any  objection? 

Mr.  Ursich:  No,  j^our  Honor,  they  are  properly 
authenticated,  and  I  see  no  reason  objecting  to  their 
introduction  if  we  know  what  the  purpose  is. 

We  have  no  objection,  your  Honor,  if  that  covers 
the  testii>iony  that  is  offered.  We  will  reserve  an 
objection  if  it  is  not  coupled  with  testimony,  how- 
ever. 

The  Court:  They  will  be  admitted  in  evidence 
with  the  reservation  that  has  just  been  made. 

(Whereupon,  documents  referred  to  were  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibits Nos.  1,  2,  3,  4,  5  and  6,  respectively.) 
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The  Court :  Let  me  ask  counsel  if  you  have  some 
matters  that  you  want  to  present  to  the  Court  in 
the  ahsence  of  the  jury? 

Mr,  Ursich:     Your  Honor,  please? 

The  Court:  You  suggested  here  when  the  [31] 
direct  examination  of  the  witness  was  taking  place 
that  you  had  some  objection  that  you  wanted  to 
present  in  the  absence  of  the  jury. 

Mr.  Ursich :  Yes,  your  Honor,  it  was  with  ref- 
erence to  that  testimony. 

The  Court :  The  jurors  will  now  be  excused  until 
2:00  o'clock  this  afternoon.  It's  of  great  impor- 
tance that  we  be  prompt  in  the  matter  of  being  here 
when  we  reconvene  court,  so  make  it  a  point'  to 
get  here  a  little  before  2:00  o'clock.  You  can  assem- 
ble before  you  come  into  court. 

The  audience  will  remain  seated  and  the  court 
will  remain  in  session,  because  I  have  some  other 
matters  to  take  up. 

The  jury  will  be  excused. 

(Whereupon    the    jurors    retired    from    the 
court  room.) 

Mr.  Gagliardi:  If  your  Honor  please,  at  this 
time  the  defendant  moves  the  Court  to  withdraw 
from  the  consideration  of  the  jury  the  testimony 
given  by  the  witness  Nielsen  with  reference  to  the 
attempted  bribe,  and  to  instruct  the  jury  to  disre- 
gard it. 

The  testimony  was  highly  prejudicial,  and  yet  it 
did  not  prove  an  issue  here.  We  are  proving  one 
ci'ime   ill   order  to   convict   the   defendant   of   [32] 
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another  crime.  If  it  was  in  aid  of  the  proof  of  the 
crime  the  defendant  stands  charged  with,  then  it 
would  be  competent,  but  that  testimony,  highly 
prejudicial,  poisoned  the  mind  of  the  jury  and  con- 
vinced the  jury  that  this  man  has  committed  a 
crime  of  attempted  bribery  which  is  a  felony  and 
a  severe  offense. 

Now  how  are  we  going  to  have  the  jury's  mind 
dissuaded  from  the  poison?    We  are  charged  here 
with  having  defrauded  the  government  of  payment 
of  taxes,  and  not  that  we  have  attempted  to  bribe 
an  agent  of  the  government,  and  by  the  fact  that 
you  are  proving  one  crime  which  is  so  severe  and 
so  poisonous— the  very  poison  will  poison  any  per- 
son's mind;  when  attached  to  the  agent  of  the  gov- 
ernment, the  jury  should  be  free  of  that  poison,  and 
they  should  judge  this  case  upon  the  facts  as  they 
are,  and  that  is,  they  must  judge  whether  or  not 
this  defendant  reported  all  his  income  or  he  didn't. 
Even  an  honest  man,  not  having  committed  a  crime, 
can  make  that  kind  of  a  mistake  by  reason  of  his 
fear,  excitement,  and  scared  in  his  own  condition, 
and  to  poison  the  mind  of  the  jury  to  bring  that 
testimony.    That  conversation  did  not  prove  either 
that  the  defendant  had  paid  or  not  paid  the  taxes, 
except  for  one  purpose,  and  one  purpose  alone,  and 
that  rt  was  to  poison  the  minds  of  the  jurv,  and  the 
.liiry  should  not  be  [33]  poisoned  in  that  manner. 
The   offense  we   are   charged   with   here   is   severe 
enough  without  adding  another  felony  on  top  of 
It,  and  if  we  proceeded   further,   possiblv   two   or 
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three  other  felonies  that  this  defendant  may  have 
committed,  in  order  to  convict  him  of  non-payment 
of  taxes. 

I  sincerely  say,  yonr  Honor,  that  the  testimony 
was  incompetent,  highly  prejudicial — it  was  very 
poisonous  and  should  he  withdrawn  from  the  con- 
sideration of  the  jury,  and  the  jury  instructed  to 
disregard  it. 

The  Court:  The  charge  here,  Mr.  Gagliardi,  is 
that  the  defendant  fraudulently  sought  to  evade 
the  payment  of  his  income  tax.  The  evidence  is 
material  to  such  a  charge.  If,  as  the  government 
contends  he  was  guilty,  it  would  tend  to  establish 
guilty  knowledge.  If  there  was  an  effort  made  to 
induce  the  government  agent  to  refrain  in  the  per- 
formance of  his  duty,  the  evidence  is  highly  mate- 
rial, and  very  competent  to  the  issues.  Whether 
the  jury  believes  it  or  not — and  if  they  do  believe 
it,  it  still  doesn't  prove  the  ultimate  fact,  but  it 
bears  strongly  upon  the  question  of  fraud  that  must 
be  established  by  the  government  here  beyond  a 
reasonable  doubt.  If  this  income  tax  return  is 
false  and  not  fraudulently  made,  why  of  course— — - 

Mr.  Gagliardi :  That  is  our  contention,  your  [34] 
Honor,  that  they  nuist  prove  first  that  fraud  was 
committed,  and  then  a  guilty  conscience  of  having 
committed  it,  it  may  be  offered  for  that  purpose. 

The  Court :  The  order  of  proof  would  not  make 
the  evidence  incompetent.  Of  course,  if  there  is 
no  ])roof  to  support  the  major  charge,  why  the 
whole  case  would  fall. 

Mr.  Gagliardi:  Well,  if  your  Honor  please,  the 
testimony  of  the  witness  also  was  there  was  two 
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investigations.    One  was  for  the  purpose  of  deter- 
mining to  see  whether  or  not  the  man  had  paid 
all  the  income  tax.    The  other  was,  whether  or  not 
he  was  operating  a  black  market.    Now  which  of 
these  crimes  was  he  trying  to  atone?  Was  he  aton- 
ing for  a  black  market,  or  was  he  trying  to  atone 
the  payment  of  taxes?  And  there  was  also  the  crime 
of  hoarding  the  money— large  bills,  which  some  of 
us  have  in  mind  if  they  were  gold  certificates,  and 
j^t  we  are  charged  here  with  guilty  conscience  of 
having  evaded  the  payment  of  taxes,  when  the  wit- 
ness himself  has  said,  ''We  are  investigating  pos- 
sible operations  in   black  marketing,"  which   was 
also  a  crime,  or  possibly,  evading  the  pavment  of 
taxes.    Now  which  of  these  two  was  the  defendant 
conscience  guilty?  Was  it  the  black  market,  or  was 
the  non-payment  of  taxes,  and  that's  why  I  say  it 
IS  liighly  prejudicial.    We  are  tried  [35]  here  with 
three  crimes  in  one  indictment,  without  being  segi-e- 
gated— without  being  charged,  as  a  matter  of  fact 

The  Court:  Well,  I  don't  know  of  your  third 
cnme  that  you  mentioned,  Mr.  Gagliardi.  I  know 
of  no  i,ublic  otfense  being  committed  bv  a  person 
for  having  ten  thousand  dollars  of  bills  in  their 
possession. 

Mr.  Gagliardi:  Your  Honor,  there  was  an  edict 
of  the  President  of  the  United  States  where  they 
called  all  the  gold  certificates  and  some  of  us  wei^ 
Ignorant  of  money  and  never  seen  aiiv.  We  don't 
know  the  difference  between  gold  certificates  and 
large  denominations. 

■The  Court:  I  will  have  to  assume  these  were  not 
gold  certificates.    The   banks  were   surely  not   en- 
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gaged  in  lianding  out  gold  certificates,  because  gold 
certificates  have  been  called  in.  The  question  as  to 
whether  the  defendant  thought  he  was  being  inves- 
tigated for  black  market  operation  or  for  a  viola- 
tion of  the  income  tax  law  is  a  little  more  to  the 
point  on  your  contention,  but  the  evidence  here  is 
that  he  was  advised  this  was  an  Internal  Revenue 
Agent  and  not  an  O.P.A.  investigator,  and  in  the 
light  of  the  evidence  as  to  the  nature  of  the  inquiry 
being  made  at  the  time  by  the  agent,  I  shall  have 
to  hold  that  his  testimony  is  [36]  relevant  and  the 
question  is  for  the  jury  to  determine  whether  they 
believe  it  or  not,  and  whether  it  tends  to  establish 
the  fraudulent  evasion  of  income  tax  as  charged 
in  the  indictment. 

Your  motion  to  strike  will  have  to  be  denied,  Mr. 
Oagliardi,  and  an  exception  allowed. 

The  court  will  now  be  at  recess  until  2 :00  o  'clock 
this  afternoon. 

(Recess.)  [37] 

January  20,  1948 
2:00  P.M. 

SPARKS  WASHBURN 

produced  as  a  witness  on  behalf  of  the  Plaintiff, 
after  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Pomeroy: 

Q.     Please  state  your  name. 
A.     Sparks  Washburn,  Assistant  Cashier  of  the 
National  Bank  of  Washington. 
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Q.  And  as  Assistant  Cashier,  are  you  custo- 
dian of  the  records  there?  A.     I  am. 

Q.     ]\Iay  I  have  the  records  that  you  have? 

A.     You   want   them   all? 

Mr.  Pomeroy:  T  was  trying  to  get  on  to  your 
procedure  here,  Judge.  I  didn't  know  whether  he 
was  to  take  them  to  the  Clerk  or  not. 

The  Clerk:  Plaintiff's  Exhibit  No.  7,  for  identi- 
fication. 

Q.  Tlie  bailiff  is  handing  you  what  is  marked  for 
identification  as  Plaintiff's  Exhibit  No.  7.  Will  you 
please  state  to  the  Court  what  that  is,  if  you  know. 

A.     This  is  the  checking  account  of  the  Califor- 
nia Oyster  [38]  House,  for  the  period  January  1 
'43   through   December   31,    1945,   taken    from   our 
origmal  records  and  certified. 

Q.     And,  hand  them  to  the  defense  counsel 

The  Clerk:  Plaintiff's  Exhibit  No.  8,  for  identi- 
ncation. 

Q.  The  bailiff  is  handing  you  what  is  marked  for 
Identification  as  Plaintiff's  Exhibit  No.  8  Will  you 
state  to  the  Court  what  that  exhibit  is,  if  vou  know'? 

QQn  "-o  ^^i'  '"  "'"  ^""^^^  ^^''^""^  ^^  J«^"i  Barcott, 
930  Pacific  Avenue,  No.  64787,  beginning  with  the 
date  February  9,  '37  through  October  1,  1947.  This 
IS  the  original  record. 

The  Clerk:  Plaintiff's  Exhibit  No.  9,  for  identi- 
ncation. 

Q.  The  bailiff  is  handing  yon  what  is  marked  for 
Identification  as  Plaintiff's  Exhibit  No.  9.  Will  vou 
explain  to  the  Conrt  what  that  is,  if  you  know/ 
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A.  This  is  the  record  of  two  contracts,  real  es- 
tate contracts,  a  payment  record  in  which  Anton 
Barcott  apparently  purchased  certain  property 
from  John  Barcott  on  the  real  estate  contract. 

Q.  Is  there  a  conditional  sales  contract  there 
also? 

A.     Well,  the  contract,  the  original  conditional 
sales  contract  is  not  here.    It's  simply  recorded.    It 
w^as  [39]  part  of  the  original  documents. 
Q.     Is  that  an  original  record? 
A.    Yes,  it  is. 

The  Clerk :  Plaintiff's  Exhibit  No.  10,  for  iden- 
tification. 

Q.  The  bailiff  is  handing  you  what  is  marked 
for  identification  as  Plaintiff's  Exhibit  No.  10.  Will 
you  explain  to  the  Court  what  that  is,  if  you  know  ? 
A.  These  are  original  entrance  tickets  into  our 
safe  deposit  vaults.  Box  No.  3064,  dated,  one  of 
them,  January  28,  1946,  10:55  a.m.;  and  February 
13,  1946,  1:34  p.m.;  both  tickets  representing  en- 
trance to  the  box  of  Mr.  Barcott. 

Q.  Mr.  Barcott  signed  those  did  he? 
A.  Yes,  he  did.  Both  tickets. 
Mr.  Pomeroy:  If  the  Court  please,  at  this  time 
I'll  offer  Plaintiff's  Exliibits  Nos.  7,  8,  9  and  10. 
They  may  say  that  number  seven  is  a  copy  of  an 
oi'iginal,  but  it  was  found  that  there  were  about 
thirty-six  l)ig  volumes  that  were  nailed  together  at 
the  bank,  and  it  would  be  necessary  to  tear  these 
thirty-six  big  volumes  apart  in  order  to  bring  the 
originals  here,  and  counsel  for  the  defendants  gen- 
erously agreed  that  I  may  bring  the  copies  here. 
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The  Court:  And  these  original  records  of  the 
bank  of  course  will  be  subject  to  withdrawal  and 
copies  substituted  later  if  necessary,  if  they  are 
admitted.  Do  you  have  any  objection  to  the  admis- 
sion ? 

Mr.  Gagliardi:  I  would  like  to  ask  the  witness 
a  few  questions  before  it  may  be  admitted.  There 
may  be  something  else  that  should  be  added,  your 
Honor. 

Mr.  Waslil)urn,  i-eferring  to  Exhibit  No.  7,  I  see 
the  date  that  you  have  here,  the  first  bank  transac- 
tion is  January  1st  of  '43,  Is  tliat  the  inception 
of  open  this  account,  or  was  tliis  account  opened 
before  that  date? 

The  Witness:     Oh,  it  was  open  long  l)efore  that. 

Mr.  Gagliardi :  And  how  long  before  that  was  it 
open  ? 

The  Witness:  Oh,  I  think  Mr.  Barcott  lias 
banked  with  us  ever  since  I've  been  there.  I  would 
say  twenty  years,  anyway. 

Mr.  Gagliardi:  Twenty  yeais.  Then  this  only 
reflects  bank  transaction  from  January  1,  '43  to 
January  1,  '46. 

The  Witness:     Well,  December  31 

Mr.  Gagliardi:     December  31st.  [41] 

The  Witness:     '46. 

Mr.  Gagliardi:     '46. 

The  Witness:     Ah,   '45,  pardon  me. 

Mr.  Gagliardi:     '45. 

The  Witness:     Huh,  we'll  get  it  yet. 


United  States  of  America  91 

(Testimony  of  Sparks  Washburn.) 

Mr.  Gagliardi:  I  am  meaning  to  say  the  begin- 
ning of  the  year  1946,  it  does  not  include  the  year. 

I  object  to  that,  your  Honor.  If  the  jury  is  going 
to  have  the  benefit  of  this  man's  bank  transaction, 
they  should  have  all  the  record  of  that  bank. 

The  Court:  The  objection  on  that  ground  will 
be  overruled.  If  you  want  to  go  back  a  year  or  two, 
or  three,  if  they  become  relevant  to  the  issue.  The 
years  involved  here  are  '43,  '44,  and  '45. 

Mr.  Gagliardi :  I  realize  that,  your  Honor,  but 
we  are  charged  here  with  net  worth,  according  to 
the  statement  made  to  the  jury.  If  we  can,  if  the 
record  are  there,  they  should  be  present 

The  Court:  I  don't  care  to  argue  the  matter,  Mr. 
Gagliardi.  I  will  give  you  permission,  if  you  want 
the  witness  to  produce  the  record  for  a  number  of 
years  preceding.  No  need  of  bringing  them  all,  [42] 
because  20  years  ago  would  have  little  bearing  on 
what  occurred  three  years  ago,  or  four  years  ago, 
but  that  does  not  make  these  documents  irrelevant. 

Mr.  Gagliardi :  It  seems  to  me,  your  Honor,  that 
the — well,  I  dou't  want  to  press  my — your  Honor 
has  overruled  my  objection  on  the  ground  that  it  is 
not  a  complete  leeord.  It  is  not  correct  and  com- 
plete as  they  are.   I  am  objecting  on  the  ground 

The  Court :     Objection  will  be  overruled. 

Mr.  Gagliardi :     and  that  ground  alone.    Note 

an  exception. 

The  Court:     Now  what  about  the  others? 
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Mr.  Gagliardi:  Now,  turn  to  exhibit  number 
nine.  Does  this  represent  the  inception  of  the  open 
of  this  account?  I  refer  to  the  contract,  the  condi- 
tional sale  contract. 

The  Witness:  If  that's  the  real  estate  contract, 
that's  so,  j-es.    Inception  of  the  contract. 

Mr.  Gagliardi:  And  the  inception  of  the  con- 
tract is  what  date? 

The  Witness:  Well,  it  was  apparently  left  with 
us  on  February  the  9tli,  1937,  both  of  these  real 
estate  contracts. 

Mr.  Gagliardi :  And  payable  at  what  monthly 
rate?  [43] 

The  Witness:  Well,  let's  see,  payable  at  the  rate 
of — the  monthly  rate — it's  apparently  not  stated, 
the  payments  varied. 

Mr.  Gagliaidi :  Does  that  payment  show  any  ir- 
regularity of  pa^Tuent  on  that  record,  do  you  have 
any  other  record  in  which  you  give  us  more  infoi-- 
mation  ? 

The  Witness:  On  this  contract  No.  1803B,  the 
amount  of  each  installment  was  to  be  ten  dollars — 
let's  see — oh  yes,  and  the  amount — it's  stated  here, 
Mr.  Gagliardi,  and  the— on  contract  No.  1803A  the 
payments  were  twenty  dollars. 

Mr.  Gagliardi :     Twenty  dollars. 

The  Witness:     That's  right. 

Mr.  Gagliardi :  Is  the  payment  made  steady,  or 
made  occasionally,  according  to  the  record? 

The  Witness:  They  were  apparently  made 
pretty  close  to  a  schedule  on  a  monthlv  basis. 
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Mr.  Gagliardi:  And  tlie  bank  kept  the  record. 
What  become  of  the  money  as  was  paid  on  this 
contract  ?  Where  was  it  transferred  to  ? 

The  Witness:  Well,  on  both  of  these  contracts 
we  were  instructed  to  credit  Mr.  Barcott's  savings 
account. 

Mr.  Gagliardi:     And  that  is  then,  exhibit 

The  Witness:  Number  64787.  And  these  pay- 
ments are  evidenced  by  certain  credit  entries  on 
those  cards. 

Mr.  Gagliardi:  And  that  is  a  contract  between 
John  Barcott  and  Anton  Barcott,  was  if?  Do  you 
know  who  Anton  Barcott  was? 

The  Witness:     Anton? 

Mr.  Gagliardi:     Yeah. 

The  Witness:     Why,  I  thought  it  was  his  son. 

Mr.  Gagliardi:     We  have  no  objection. 

The  Court:  Do  I  understand  you  have  no  ob- 
jection? 

Mr.  Gagliardi:     No  objection. 

The  Court:     They  may  be  admitted  in  evidence. 

Mr.  Pomeroy :     That  is  the  original  record. 

Mr.  Gagliardi :  Those  are  original  record.  I 
have  no  objection,  you  may  substitute  the  original 
record  with  a  copy,  and  certify  that  it  be  such.  How- 
ever, I  will  ask  him  a  few  more  questions  before  we 
release  the  witness  this  afternoon. 

Mr.  Pomeroy:  Did  I  understand,  your  Honor, 
that  you  admit  all  the  exhibits?  [45] 
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The  Court:  No,  I  did  not  understand  whether 
counsel  was  withdrawing  his  objection  to  9  and  10, 
or  whether  he  wanted 

Mr.  Gagliardi :  No,  I  only — your  Honor,  I  made 
no  objection  to  Exhibit  No.  7,  which  is  a  complete 
record,  according  to  the  testimony  of  the  witness. 

(Whereupon  a  copy  of  the  checking  account 
of  the  California  Oyster  House  for  the  period 
January  1,  1943,  through  December  31,  1945, 
and  the  originnl  record  of  real  estate  contract 
and  conditional  sales  contract  of  John  Barcott 
at  the  National  Bank  of  Washington,  were  ad- 
mitted in  evidence  as  Plaintiff's  Exhibits  No.  7 
and  9,  respectively.) 

Mr.  Gagliardi:  Now,  showing  you  Exhibit  No. 
8,  does  that  show  a  complete  record  of  Mr.  Barcott 's 
saving  account,  does  it  show  just  merely  for  a  num- 
ber of  years? 

The  Witness:  T  think,  as  I  stated  before,  it 
shows  a  com]dete  record. 

Mr.  Gagliardi :  The  saving  account  shows  a  com- 
plete record? 

The  Witness:  Complete  record,  from  the  time 
that  he  opened  it,  February  the  9th,  1937.  [46] 

Mr.  Gagliardi:  Is  that  the  same  date  that  the 
contract  was  placed  with  you  for  collection? 

The  Witness :  I  believe  it  is.  Let  me  see  the  rec- 
ord. 2/9/37.   That  is  correct. 

Mr.  Gagliardi:     That's  all.    No  objection. 

The  Court :     It  may  be  admitted  in  evidence. 
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(Whereupon  the  original  record  of  the  sav- 
ings account  of  John  Barcott,  February  9, 
1937,  through  October  1,  1947,  was  admitted  in 
evidence  as  Plaintiff's  Exhibit  No.  8.) 

The  Court:  Do  I  understand  you  have  finished 
your  direct  examination? 

Mr.  Pomeroy :  After  you  have  passed  on  the  ad- 
mission of  these,  I  have,  your  Honor.  I  understood, 
you  see,  that  you  had  admitted  all  of  them.  As 
soon  as  you  pass  on  the 

The  Court:     There  was  one  other 


Mr.  Gagliardi  We  have  no  objection  on  this.  It 
may  be  admitted. 

The  Court:     That's  No.  9,  is  it? 

Mr.  Gagliardi :     No,  that's  No.  6,  I  think,  isn't  it? 

Mr.  Pomeroy :     Ten,  your  Honor. 

Mr.  Gagliardi:     No.  10.  [47] 

(Whereupon  the  original  signed  entrance 
tickets  to  safe  deposit  box  No.  3064,  dated 
January  28,  1946,  and  February  13,  1946,  were 
admitted  in  evidence  as  Plaintiff's  Exhibit  No. 
10.) 

Mr.  Pomeroy:     You  may  inquire. 

Cross-Examination 
By  Mr.  Gagliardi : 

Q.  Mr.  Washburn,  Mr.  Barcott  has  been  a  cus- 
tomer of  the  bank  for  the  last  twenty  years  that  you 
have  been  there? 

A.     At  least  twenty  years  I  would  say,  yes. 
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Q.  You  have  his  checking  account  and  his  check- 
ing account  transaction.  You  have  the  record  of  all 
his  checking  account?  A.     Oh,  yes. 

Q.  From  the  very  beginning.  Have  you  exam- 
ined that  account  before  you  made  this  copy,  or 
somebody  else  made  the  copy  for  you?  [48] 

A.  Well,  naturally,  we  had  one  of  our  trusted 
employees  make  the  actual  transcription. 

Q.  And  you  had  somebody  else  make  the  tran- 
scription of  this  record?  A.     Yes,  sir. 

Q.  Did  you  verify  then  by  checking  and  see 
whether  or  not  they  were  properly  transcribed? 

Mr.  Pomeroy:  If  the  Court  please,  at  this  time 
I'll  object  to  this  line  of  questioning,  as  I  thought 
it  was  agreed  to  have  been,  when  this  man  brought 
in  the  copy  that  he  accepted,  to  relieve  the  bank  of 
that 

Ml'.  Gagliardi :  I  am  si)eaking,  you  see,  of  No. 
7,  the  one  I  made  the  objection  to. 

Mr.  Pomeroy:  That's  the  one  I  am  talking 
about.  That  is  the  one  I  thought  we  agreed  to.  We 
wouldn't  cause  the  bank  to  go  to  all  that  difficulty 
on.  Of  course,  if  you  are  going  to  question  it,  why 
then  we  would  ask  the  bank  to  bring  the  records  in. 
I  don't  like  to  have  it  brought  in — brought  up  now 
that  there  may  be  some  inaccuracy  in  it,  because  it 
was  only  for  their  convenience  that  this  was  done. 

Mr.  Gagliardi:  Let  me  gei  to  this  exhibit,  Mr. 
Clerk,  so  I  may  refer  to  the  proper  numbers.  There 
will  be  no  confusion  as  to  what  I  am  referring  to. 


United  States  of  America  97 

(Testimony  of  Sparks  Washburn.) 

Q.  Mr.  Washburn,  I  am  not  questioning  Exhibit 
No.  9,  nor  do  I'm  questioning  Exhibit  No.  8.  I  am 
referring  merely  to  Exhibit  No.  7,  which  is  the 
record  of  the  checking  account  of  John  E.  Barcott. 
This  was  a  copy — copied  from  your  record? 

A.    Yes,  sir. 

Q.     That  is  someone  told  you  that  it  was  a  copy. 

Mr.  Pomeroy :  Well,  if  the  Court  please,  I  again 
have  to  make  my  objection  to  this  one  the  ground 
that  a  stipulation  was  entered  into  between  counsel 
here  that  this  is  a  copy  and  we  would  accept  it  as 
such,  that  it  is  a  true  and  accurate  copy. 

The  Court:  I  understood  such  was  the  stipula- 
tion. 

Mr.  Gagliardi:  Your  Honor,  let  me  make  myself 
clear  so  we  will  have  no  misunderstanding  in  the 
matter.  I  say  I  have  no  objection  that  a  copy  be 
substituted.  What  I  want's  an  accurate  copy.  I 
don't  want  somebody — some  small  clerk  to  make  a 
copy  and  then  [50]  say,  "That  is  a  corre<?t  copy." 
I  want  this  man  who  is  an  official  of  the  bank  to 
say  that  it  is.  If  it  is,  I  want  the  man  who  made 
it.   But  I  have  no  objection. 

The  Court:  He  has  testified  that  it  is  a  copy 
made  under  his  direction  by  a  trusted  bank  em- 
ployee, is  that  correct? 

Mr.  Pomeroy:     That  is  correct. 

Mr.  Gagliardi:  Well,  that's  what  I  want  to  find 
out,  youi-  Honor.  I  don't  waiit,  I'm  trying  to  delay 
the  matter. 

The  Court:     Well,  that's  what  he  has  testified. 
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Q.  This  was  made  by  somebody  under  your  di- 
rection? A.     Yes  sir. 

Q.  And  you  examined  it  to  see  whether  it  was 
correct  or  not? 

A.  Well,  it  has  to  be  correct,  Mr.  Gagliardi,  be- 
cause the  figures  are  carried  foi-ward  in  subtotals, 
and  any  moment  that  th(^  account  appears  wrong 
or  different  from  the  original  record,  it  would  show 
a  different  total.  But,  the  account  balanced  with 
the  original  records  all  the  way  through. 

Q.  You  checked  that  it  balanced  with  the  origi- 
nal record? 

A.  No,  no,  r  didn't  take  and  check  each  one  of 
them,  and  a  [51]  man  that's  been  in  the  bank 
twenty-five  years,  and  is  one  of  our  valued  trusted 
employees,  surely  can  be  trusted  to  produce  the — 
an  accurate  record. 

Q.  Have  you  examined  tliis  record,  Mr.  Wash- 
burn, and  compared  it  with  what  took  place  prior 
to  January  1,  1943,  as  to  whether  or  not  the  bank 
transaction  were  identical  the  same,  in  the  same 
manner  and  to  the  same  extent? 

A.     I  don't  understand. 

Q.  Have  you  examined  tlie  record  of  the — of 
your  bank  in  relation  to  the  transaction,  the  check- 
ing account  transaction,  i)ri(ir  to  January  1,  1943? 

A.     No. 

Q.  You  haven't.  So  you  do  not  know  whether 
or  not  the  matter  of  the  number  of  checks  were  ap- 
proximately the   numlier   r.f   checks,   and   also   the 
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approximate  amount  of  deposit  were  made  prior  to 
January  1,  1943,  is  the  same  as  made  after  Janu- 
ary 1,  1943? 

A.     No,  I  wouldn't.    I  wouldn't  say  that  I  had 
examined  those. 

Q.     Were  those  records  available? 

A.    Yes,  sir. 

Q.     And  if  we  need  it,  you  will  be  able  to  produce 
them?    Can  we  subpoena  them? 

A.     We  can  produce  them  all  right.  [52] 

Q.     Now  coming  to  the  contract  account,  this  con- 
tract was  placed  to  your  ba]ik  for  collection? 


A 

Q 

A 

Q 

saw 
A 

Q 


Yes,  sir. 

It  was  in  the  collection  department? 
It  was — yes. 

You  don't  know  whether  Mr.   Barcott  ever 
what  record  the  bank  had  kept? 
Well,  I  presume,  but 


Now  I  don't  want  any  presumption  about  it 
now.  Sparky.   I  want  if  you  know 

A.  When  a  real  estate  contract  is  left  with  our 
bank,  we  draw  out  the  original  record  in  duplicate, 
and  the  duplicate  is  given  to  the  beneficiary. 

Q.  But  I  mean  to  say,  as  the  collection  were 
made,  do  you  know  whether  or  not  Mr.  Barcott 
knew  how  they  were,  how  proportionate,  what  por- 
tion was  a  credit  to  interest  and  what  portion  was 
credited  to  principal? 

A.  Oh,  yes,  we  always  advised  the  rtmount  of 
princii^al  payment  and  the  amount  of  interest. 
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Q.    To  the  man  who  pays "? 

A.  No,  no,  that  record  is  made  up  in  triplicate, 
one  for  the  payer,  one  for  the  beneficiary  or  the 
owner  of  the  contract,  and  one  for  the  permanent 
bank  record. 

Q.  You  mean  to  tell  me  the  bank  gave  Mr.  Bar- 
cott the  copy  [53]  of  each  pa^Tnent  that  was  made, 
showing  what  payment  were  made  and  how  they 
were  applied?  A.     Yes  sir. 

Q.     Do  you  know  that  of  your  own  knowledge? 

A.  I  know  that  that's  our  practice.  I  don't  know 
why  it  wouldn't  have  been  done  in  this  case. 

Q.  You  are  not  in  charge  of  tlie  collection  de- 
partment, are  you? 

A.  Well,  perhaps  as  much  as  in  charge  of  it  as 
anyone,  Mr.  Gagliardi. 

Q.     You  are  in  charge 

A.     Our  duties  overlap. 

Q.    of  this  saving  account  department,  the 

checking  account,  aren't  you  not? 

A.  It  can't  be  said  that  I'm  in  charge  of  any 
particular  department,  because  I  work  in  personnel 
and  operations. 

Q.  This  bank  account  now,  been  pretty  well 
gone,  for  long  time,  wasn't  it?  According  to  the 
record,  as  the  only  money  deposited  was  what  was 
paid  on  this  contract. 

A.  Well,  it's  quite  obvious  tliat  most  or  practi- 
cally all  of  those  deposits  in  that  savings  account 
are  from 
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Q,     The  contract. 

A.    the  contract  record,  u-huh. 

Q.     And  as  the  payment  were  made  to  the  collec- 
tion department,  [54]  or  to  the  trust  department, 
they  were  transferred  to  the  saving  account. 
A.     That's  right. 

Q.  How  often  would  Mr.  Barcott  come  over  and 
bring  his  saving  book  to  credit  his  saving  book 
with  the  money  which  had  been  paid  on  this  ac- 
count? A.     How  often  would  he  do  that? 

Q.    Yeah.  A.     I  don't 

Q.     If  he  ever. 

A.     I  don't  know  if  he  ever  did. 
Mr.   Gagliardi:     Now  let  me  have  that   exhibit 
again  please. 

Q.  This  amount  of  money  which  was  shown  on 
deposit,  on  Exhibit  9,  January  1,  1946,  was  still  on 
the  saving  account  of  your  bank.  Do  you  know 
whether  or  not  it  has  been  withdrawn  since  then? 
A.  Let  me  see  the  record.  No,  I  mean  the — 
there  is  another  exhibit,  the  savings  account  record 
there,  I  believe.   What  number  is  it? 

Mr.  Gagliardi:     Let  him  see  the  saving 

The  Witness :  Now,  will  you  restate  your  ques- 
tion, Mr. 

Q.  Has  the  money  which  had  been  paid  on  this 
conti-act  been  [55]  transferred  to  the  saving  ac- 
count? You  answered  it  had  been.  Was  the  money 
which  was  deposited  in  the  saving  account  with- 
drawn from  the  saving  account  prior  to  JanuaT*y 
L  1945— '16?  A.     January  1,  1946? 
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Q.     Yes. 

A.  Well,  there  are  three  withdrawals  on  the  ac- 
count. 

Q.     Prior  to  that  date  ?  A.     Yes. 

Q.     What  date? 

A.  No — let's  see — two.  Two  prior  to  that  date. 
The  date  of  the  first  withdrawal  is  ten  hundred  and 
fifty  dollars  on  March  the  16th,  1938. 

Q.     '38.   And  the  next? 

A.  March — or,  January  16th,  1940,  twenty-seven 
hundred  and  fifty  dollars. 

Q.  That's  the  only  two  withdrawal  out  of  that 
account  ? 

A.     Piior  to  the  date  mentioned  by  you,  yes  sir. 

Q.  You  do  not  know,  Mr.  Washburn,  the  rela- 
tionship between  those  two  parties  on  this  contract, 
between  father  and  son,  do  you?  A.     No  sir. 

Mr.  Gagliardi :    That's  all. 

Mr,  Pomeroy:     That's  all. 

(Witness  excused.)   [56] 

JAMES  T.  KERR 

produced  as  a  witness  on  behalf  of  the  Plaintiff, 
after  being  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

Direct  Examination 
By  Mr.  Pomeroy: 

Q.     Please  state  your  name  to  the  Court. 
A.     James  T.  Kerr. 
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Q.     And  what  is  your  occupation? 
A.     President  of  the  Washington  Safe  Deposit 

Company. 

Mr.  Pomeroy:     Will  you  get  the  records  for  me 

please?   Mark  those  please. 

The  Clerk:    You  want  all  these  marked? 
Mr.  Pomeroy:    Yes,  all  of  them. 
The  Clerk:     Plaintiff's  Exhibit  No.  11,  for  iden- 
tification. 

Q.  The  bailiff  is  handing  you  what  is  marked 
for  identification  as  Plaintiff's  Exhibit  No.  11.  Will 
you  state  what  that  is,  if  you  know? 

A.  These  are  entry  cards  when  they  want  to 
enter  the  safe  deposit  box. 

Q.  Does  John  Barcott  have  a  box  at  your  place 
of  business?  A.     He  does. 

Q.     How  long  has  he  had  it? 

^  Oh,  I— the  ledger  account  is  there.  I  couldn't 
say  [57]  right  off 

Mr.  Pomeroy :  You  may  hand  him  this  to  re- 
fresh his  recollection. 

A.     The  third  of— third  of  September,  1942. 

Q.     He's   had  a  box   there   since   September  3, 

1942? 

A.  Yes,  that's  this  particular  box.  He  might 
have  had  a  box  before  that,  but  this  particular  box. 

Q.     This  particular  box.  A.     Yes. 

Q.     And  he  still  has  it  at  this  time? 

A.     That's  right. 

Q.  And  does  John  Barcott's  signatuie  appear 
on  Exhibit  No.  11  marked  for  identification? 

A.    Yes,  it  does. 


104  John  Barcott  vs. 

(Testimony  of  James  T.  Kerr.) 

Mr.  Pomeroy:  I'll  offer  Exhibit  No.  11,  so  that 
the  defense  counsel  can 

Mr.  Gagliardi :  I  object  to  it,  incompetent,  irrele- 
vant and  immaterial.  It  has  no  purpose,  unless 
this  exhi))it  shows  tliat  he  did. 

The  Court:  Objection  will  be  overruled.  It  may 
be  admitted  in  evidence.    Exception  allowed. 

(Whereupon  the  entrance  cards  of  the  Wash- 
ington Safe  Deposit  Company  were  admitted 
in  evidence  as  Plaintiff's  Exliibit  No.  11.) 

Mr.  Pomoroy:  You  may  inquire. 

Mr.  Gagliardi:  May  I  see  that,  the  exhibit?  [58] 

Mr.  Gagliardi :  No  cross-examination. 

Mr.  Pomeroy:  You  may  step  down,  Mr.  Kerr. 

(Witness  excused.) 

Mr.  Gagliardi :  I  am  renewing  my  objection  as 
being  incompetent,  irrelevant 

The  Court:  The  court  has  ruled  upon  it.  There 
is  no  use  to  renew  it. 

Mr.  Gagliardi :  I  suggest  that  I  didn't  make  my- 
self clear  to  your  Honor.  I  want  to  be  sure  that 
your  Honor  understood  my  objection. 

JOHN  PLANCICH 

produced  as  a  witness  on  behalf  of  the  Plaintiff, 
after  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr,  Pomeroy: 

Q.     Please  state  your  name  to  the  Court. 
A.     John  Plancich. 
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Q.     Spell  it,  for  the 

A.     P-1-a-n-c-i-c-h. 

Q.    And  where  do  you  live,  Mr.  Plancich?  [59] 

A.     Anacortes. 

Q.    What  is  your  occupation? 

Q.  General  Manager  of  Fishermen's  Packing 
Corporation. 

Q.     And  do  you  know  John  Barcotf? 

A.     Yes,  I  do. 

Q.     How  long  have  you  known  him? 

A.  Oh,  I  guess  for  the  last  twenty  years — all 
mj  life. 

Q.  Do  you  have  with  you  the  stock  book  of  your 
corporation  ? 

A.  I  have  the  ledger  sheet  affecting  his  stock 
holdings. 

Q.     Would  you  please  let  me  have  it? 

Mr.  Pomeroy:     If  you  will  mark  this,  please. 

The  Clerk:  Plaintiff's  Exhibit  No.  12,  for  iden- 
tification. 

Q.  The  bailiff  is  handing  you  what  is  marked 
for  identification  as  Plaintiff's  Exhibit  No.  12.  Will 
you  state  to  the  Court  what  that  is? 

A.  This  is  a  stock — a  sheet  from  the  stock  rec- 
ord book,  showing  the  stockholdings  of  Mr.  Barcott, 
and  all  the  stock  transfers  that  have  occurred  from 
the  time  of  purchase  of  his  stock  to  his  present 
holdings. 

Q.  When  does  that — what  is  the  first  date  on 
that  stock  book? 

A.     That's  March  22,  1932.  [60] 
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Q.  And  does  it  carry  through  to  the  present 
date? 

A.  Yes.  The  last  entiy  on  here  was  a  transfer 
of  stock  in-^uly  26,   '46. 

Q.  July  26,  '46.  If  you  will  hand  that  to  the 
defense  attorneys,  please. 

Mr.  Pomeroy:     I'll  offer  Exhihit  No.  12. 

The  Court:     Is  that  .your  original  record"? 

The  Witness:     Yes,  that's 

Q.  If  you  will — do  you  have  a  record  of  the  divi- 
dends paid  during  1943,  '44  and  '45? 

A.  I  liaven't — I  don't  have  the  records  with  me. 
I  have  the  niiinite  l)ooks  here  that  authorize  pay- 
ment of  the  dividends,  and  percentage. 

The  Court:     Are  you  offering  Exhibit  No.  11? 

Mi\  Oagliardi:     No  objection  to  that  exhibit. 

Mr.  Pomeroy:     It's  12,  your  Honor. 

The  Court:  Or  12.  li  will  he  admitted  in  evi- 
dence. 

Mr.  Pomeroy :  Will  you  give  that  sheet  of  paper 
there [61] 

(Whereupon  the  original  sheet  from  the 
stock  record  book  of  the  Fishermen's  Packing 
Corporation,  showing  the  stockholdings  and 
transfers  of  stock,  of  Mr.  Barcott,  was  admitted 
in  evidence  as  Plaintiff's  Exhibit  No.  12.) 

Q.     Is  that  a 

A.     No,  this  is  some  notes  that  I've  beeii 

Q.     Well,  may  we  have  your  minute  book,  please, 
and  have  it  marked? 
A.     You — affecting  the  last  three  years? 
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Q.     Affecting  the  last  three  years. 

Mr.  Gagliardi:    'The  last  three  years,  that  con- 
cerning  


Q.     1943,  '44  and  '45. 

A.     '43,   '44  and   '45. 

Mr.  Pomeroy :  If  defense  counsel  has  a  moment 
to  look  at  that,  I  think,  your  Honor,  they  may  allow 
testimony  to  go  in  without  putting  the  whole  min- 
ute book  in. 

The  Court :     Very  well. 

The  Clerk:     Plaintiff's  Exhibit  No. 

Mr.  Gagliardi:     You  may  show  it  to  him. 

The  Clerk:  Plaintiff's  Exhibit  No.  13,  for  iden- 
tification. [62] 

Q.  The  bailiff  is  handing  you  what  is  marked 
for  identification  as  Plaintiff's  Exhibit  No.  13.  Will 
you  state  what  that  is,  if  you  know? 

A.     It's  the  minute  book  of  the  corporation. 

Q.  Does  that  show  the  amount  of  dividends  paid 
to  John  Barcott  by  the  corporation  for  the  years 
1943,   '44  and  '45? 

A.  Well,  the  dividends  are  authorized — payment 
of  dividends  are  authorized  by  the  Board  of  Direc- 
tors and  such  action  is  recorded  in  the  minutes  of 
the  Board  of  Directors. 

Mr.  Pomeroy :     Now,  if  we  can  have  the  book 

Mr.  Gagliardi:  Will  you  mark  the  three  years 
in  question,  so  we  dont  have  to  look  at  the  whole 
book? 

The  Witness:     How's  tliat  ? 
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Mr.  Gagliardi:  Will  you  mark  the  three  years 
in  question,  so  we  don't  have  to  look  at  the  whole 
book?    '43  and  '44  and  '45. 

The  Witness :  I  refer — refer  to  my  notes  here  to 
see  whether  I  gave  any  dividends  to  Mr.  Barcott. 

Mr.  Pomeroy:     May  I  see  Exhibit  12? 

The  Court:  Now  if  that  is  going  to  be  a  matter 
that  is  going  to  take  some  fifteen  or  twenty  min- 
utes  [63] 

Mr.  Gagliardi:  Well,  I  just  wanted  to  ask  him 
a  question. 

Showing  you  the  minutes  of  the  I'eeord  of  the 
meeting  of  March  the  17th,  '43,  Plaintiff  identifica- 
tion uunibei" — what?  Twelve? 

The  Clerk :    Thirteen. 

Mr.  Gagliardi:  Thirteen.  Will  you  point  to  the 
Court  and  jury  where  the  dividends  were  declared? 
There  was  no  dividend  declared — 1  can't  grasp  it 
as  fast  as  you  can. 

The  Witness:  It's  in  the  mi  mites  of  April  22nd, 
not  March  17th. 

Mr.  Gagliardi :  Oh,  I  see.  AVTiat  do  they  declare 
as  a  dividend? 

The  Witness:  "Moved  by  Nick  Vitilis  seconded 
by  Anton  Cortege  that  a  ten  percent  dividend  be 
paid  on  all  outstanding  stock  as  of  date." 

Mr.  Gagliardi:     As  of  that  date. 

The  Witness :    As  of  that  date. 

Mr.  Gagliardi :  Ten  percent.  Ten  percent  of  the 
stock,  or  value  of  the  stock,  <»r  the  par  value,  or 
ten  percent  of  what?   Ten  percent  of 

The  Witness :     Ten  percent  of  par  value. 
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Mr.  Gagliardi:     or  the  earning'?  [64] 

The  Witness :     Of  par  value. 
Mr.  Gagliardi:     The  stock  was  par  value  stock, 
or  was  non  par  value  stock? 
The  Witness :     Par  value  stock. 
Mr.   Gagliardi:     And  when  was  next  dividend? 

That's  the  only  dividend 

Mr.  Pomeroy :     What  date  was  that  now  ? 
The  Witness :     That  was  on  April  22,  1943. 
Mr.  Pomeroy:     And  wlien's  the  next  one? 
The  Witness :     The  next  was  on  January  27,  1944, 
"Motion  by  Nick  Vitilis,  seconded  by  Dick  King, 
that  a  six  percent  dividend  be  paid  on  all  outstand- 
ing stock  as  of  date."   Do  you  want  the  third  one? 
Mr.  Pomeroy:     Yes. 

The  Witness:  The  third  one  is  April  19,  1945, 
*' Motion  by  Dick  King,  seconded  by  Lee  Mack,  that 
a  six  percent  dividend  be  paid  on  all  outstanding 
stock  as  of  date." 

Mr.  Pomeroy :  Were  those  dividends  paid  by  the 
company  ? 

The  Witness:     Yes,  they  were  [65] 
Q.     Pteferring  to   Plaintiff's   Exhibit   No.   12,   it 
sets  forth  that  during  this  period  of  time  in  1943, 
'44  and  '45,  John  Barcott  had  fourteen  shares  of 
stock.  What  was  the  i)ar  value  of  the  stock  ? 
A.     A  hundred  dollars  a  share. 
Q.     Then  the  ])ar  value  of  the  fourteen  shares 
was  fourteen  hundred  dollars? 
A.     That's  right. 
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Q.  And  the  ten  percent  dividend  would  be  a  hun- 
dred and  forty  dollars  paid  to  that  stock. 

A.     That's  right. 

Mr.  Pomeroy:     You  may  inquire. 

Cross-Examination 
By  Mr.  Gagliardi : 

Q.  Yon  have  no  knowledge  as  to  whether  or  not 
Mr.  Barcott  was  mailed  a  check  for  those  dividends? 

A.     Whether  he  was  mailed  a  check,  did  you  say? 

Q.     Yes,  whether  the  dividend  was  paid  to  him. 

A.     Yes,  I  am  quite  sure  they  were. 

Q.  You  paid  him  a  hundred  and  forty  dollars 
dividend  for  first  year;  six  percent  in  the  next, 
tliat  makes  eighty-four  [66]  dollars. 

A.     That's  right. 

Q.     And  wliat  was  the  last  dividend? 

A.     Six  percent  also. 

Q.  How  many  shares  did  he  have — fourteen 
shares?  A.     Fourteen  shares. 

Q.  That  makes  again,  sixty-four  dollars — eighty- 
four  dollars,  for  '45  and  '44,  and  $140  for  '43? 

A.     That's  right. 

Mr.  Gagliardi:     That's  all. 

Mr.  Pomeroy :  You  may  step  down.  I  was  going 
to  ask  if  it's  satisfactory  he  takes  the  minute  book 
away  from  evidence  now.   It's  been  marked. 

Mr.  Gagliardi:     Yeah,  we  have  no  objection. 

(Witness  excused.) 

Mr.  Pomeroy:  May  I  liave  Exhil.its  1,  2,  and 
3.  [67] 
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MRS.  JOSEPHINE  K.  CORBIN 

produced  as  a  witness  on  behalf  of  the  Plaintiff, 
after  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Pomeroy : 

Q.     Please  state  your  name  to  the  Court. 

A.     Mrs.  Josephine  K.  Corbin. 

Q.     Will  you  spell  your  last  name,  please*? 

A.     C-o-r-b-i-n. 

Q,     And  what  is  your  occupation  1 

A.  I  am  an  auditor  in  charge  of  the — of  a  group 
of  tax  auditors  in  the  Income  Tax  Department. 

Q.     Where  ? 

A.  Internal  Revenue  Department,  in  the  Wash- 
ington Building,  Tacoma,  Washington. 

Q.     Tacoma.  A.     Right. 

Q.     Do  you  know  John  Barcotf? 

A.     Yes,  sir. 

Q.     How  long  have  you  known  him"? 

A.  I've  known  him  for  many  years,  ever  since 
I  started  to  work  in  town. 

Q.  And  how  long  have  you  worked  for  the  Gov- 
ernment over  in  the  Internal  Revenue  Depart- 
ment? [68] 

A.     Since  July,  1933. 

Q.  The  bailiff  is  handing  you  Exhibits  1,  2  and 
3.  Do  you  recognize  those  exhibits  as  having  John 
Barcott's  signature  on  them?  A.     Yes,  sir. 

Q.  And  did  you  yourself  x^repare  any  of  those 
exhibits'?  A.     Yes,  sir. 
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Q.     Which  ones  did  you  prepare? 

A.     The  returns  for  1943  and  1944. 

Q.  And  where  were  you  when  you  prepared 
those  returns'?  A.     In  my  office. 

Q.    And  did  Mr,  Barcott  come  to  your  office? 

A.     Yes,  sir. 

Q.  And  from  what  figures  did  you  prepare  those 
returns? 

A.  AVell,  tlie  same  as  for  any  other  taxpayer  if 
he  brought  the  information  with  him  and  supplied 
the  figures,  and  from  these  figures  which  he  gave 
me  I  prepared  tlie  returns  in  question. 

Q.  Did  he  liave  any  books  of  account  with  him 
when  he  brought  these  figures  to  you? 

A.  No,  as  T  recall,  just — I  don't  really  know 
what  he  had  with  liim,  but  he  had  papers,  informa- 
tion that  was  necessary,  and  it  was  sufficient  upon 
which  to  piepare  this  return.  [69] 

Q.  And  how  many  papers  would  you  say  he  had 
with  him  when  he  came  in  to  have  his  income  tax 
made  out? 

A.  He  had — it  would  be  impossible  to  say  just 
exactly  liow  many,  but  he  had  apparently  the  nec- 
essary information,  I  would — he  had  an  envelope, 
as  I  recall,  with  different  information  in  it  and 
whatever  we  needed  we  asked  him  for  the  figures, 
and  the  information,  and  he  supplied  the  necessary 
information — figures. 

Q.  Did  you  see  those  figures  yourself,  or  did  he 
read  them  to  you?  A.     Both. 

Q.  You  saw  some  of  them  and  he  read  some  to 
you?  A.     That's  correct. 
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Q.  And  as  you  went  down  the  list  of  various 
items  on  the  income  tax  returns,  you  would  ask  him 
what  he  had — what  to  fill  in  at  that  certain  spot,  is 
that  right? 

A.  That's  right,  I  would  ask  for  the  informa- 
tion the  same  as  we  do  with  all  taxpayers,  what- 
ever was  necessary  and  he  supplied  the  figures  and 
the  information. 

Q.  But  he  had  no  books  of  account  with  him  or 
anything  of  that  kind? 

A.     As  I  recall,  he  didn't  exhibit  any  to  me. 

Q.     These 

Mr.  Pomeroy :     I  think  you  may  inquire.  [70] 

Cross-Examination 
By  Mr.  Gagliardi: 

Q.  That  is  the  ordinary  procedure,  Mrs.  Corbin, 
of  a  taxpayer  coming  into  the  office  of  the  Internal 
Revenue  Collector  and  present  information  for  you 
to  prepare  an  income  tax  return,  is  it  not? 

A.     That  is  right. 

Q.  And  no  one  brings  their  books  along  with 
them.  They  bring  the  ordinary  figure  which  are 
necessary  to  make  out  their  return. 

A.     That  is  corre<?t. 

Q.  And  all  of  those  who  come  to  your  office,  they 
have  the  amomit  which  they  have  received,  their 
expenditure,  and  the  source  of  where  they  come 
from,  and  then  from  that  you  file  the  leliini  foi- 
them.  A.     That  is  correct. 
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Q.  You  ask  them  some  question,  when  they  are 
peitinent,  don't  you?  A.     Yes,  sir. 

Q.  And  he  ^^■as  not  any  different  than  any  other 
taxpayer?  A.     None  whatsoever. 

Uv.  Gagliardi:     That's  all. 

Mr.  Pomeroy :     You  may  step  down. 

(Witness  excused.) 

HARKY  O.  SWANSON 

produced  as  a  witness  on  behalf  of  the  Plaintiff, 
after  being  first  duly  sworn,  was  examined  and  tes- 
tified as  follows: 

Direct  Examination 
By  Mr.  Pomeroy : 

Q.  Will  you  state  your  name  to  the  Court, 
please?  A.     Harry  O.  Swanson. 

Q.     And  what  is  your  occupation? 

A,     An  Internal  Revenue  Agent. 

Q.  How  long  have  you  been  employed  by  the 
Government  ?  A.     Ten  years. 

Q.  And  what  does  a  Revenue  Agent  do,  just 
tell  the  Court 

A.  A  Revenue  Agent  examines  income  tax  re- 
turns of  all  taxpayers  on  instruction  and  order 
from  the  Revenue  Agent  iji  Charge. 

Q.     Do  you  know  John  Barcott?  A.     Yes. 

Q.     When  did  you  first  meet  him  ? 

A.     On  Februarv  13,  1946. 
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Q.     And  what  occurred  on  that  occasion'? 
A.     He   was   called   to   our   office   in   the   Puget 
Sound   Bank   Building   to   meet   with   myself   and 
Special  Agent  Neilson.    At  that  time  he  was  re- 
quested, if  he  so  desired,  it  would  be  advisable  to 
recheck  a  safety  deposit  box  at  [72]  the  National 
Bank  of  Washington,  which  according  to  my  infor- 
mation had  been  previously  checked  by  Mr.  Neilson. 
Q.     Then  what  occurred? 

A.     Mr.  Barcott  was  agreeable  and  we  proceeded 
to  the  National  Bank  of  Washington,  entered  the 
vault  and  secured  the  box,  retired  to  one   of  the 
small  rooms,  and  checked  the  contents  thereof. 
Q.     And  what  occurred  after  thaf? 
A.     Upon  leaving  the  National  Bank  of  Wash- 
ington, we   asked  Mr.   Barcott  if  he  had  another 
safety  deposit  box,  and  he  replied,  "Yes,"  he  had 
one  located  in  the  Washington  Building.    We  pro- 
ceeded to  the  Washington  Building  and  Mr.  Bar- 
cott secured  his  box  and  opened  it  for  inspection. 
Q.     And  what  did  you  find  in  that  box*? 
A,     Just  some  business  insurance  papers. 
Q.     And  what  did  you  do  with  respect  to  John 
Barcott  after  that? 

A.  I  proceeded  to  make  an  audit  of  such  records 
as  Mr.  Barcott  had  and  secure  information  from 
such  other  souices  as  v/ere  available  in  an  attempt 
to  determine  Mr.  Barcott 's  income  for  the  years 
1943,  1944  and  1945. 
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Q.  In  preparing  this  audit,  did  you  have  avail- 
able the  income  tax  returns  of  John  Barcott  and 
K'atie  Barcott,  [73]  his  wife,  for  the  years  1943, 
'44  and  '45^  A.     Yes,  I  did. 

Q.  And  did  you  have  available  the  banking  rec- 
ords of  the  National  Bank  of  Washington  of  the 
California  Oyster  House,  and  the  checking  account, 
and  the  savings  account  of  John  Barcott,  and  the 
information  concerning  the  conditional  sales  con- 
tract and  real  estate  contract  in  the  name  of  John 
Barcott? 

A.  Yes,  they  were  examined  at  the  banks — or 
at  the  sources. 

Q.  And  then  you  proceeded  to  prepare  a  state- 
ment of  income,  is  that  correct? 

A.     That's  right. 

Q.  And  what  method  did  you  use  in  establishing 
this  income? 

A.  This  income  was  determined  on  the  increase 
in  net  worth  basis. 

Q.  And  explain  to  the  Court  just  exactly  what 
you  mean  by  that. 

A.  The  net  worth  basis  is  the  basis  used  in  deter- 
mining income  where  complete  and  adequate  rec- 
ords are  not  maintained  by  the  taxpayer.  The  in- 
come is  computed  on  the  difference  between  the  net 
worth  of  the  taxpayer  at  the  beginning  of  the  year 
and  the  net  worth  at  the  end  of  the  year,  the  differ- 
ence constituting  income,  provided  of  course,  that 
as  far  as  it  is  able  to  be  [74]  determined  it  comes 
from   a   taxable   source,    such    as   salaries,   wages, 
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Lvidends,  interest,  business  income,  or  rents.    This 
as  done  in  the  case  of  John  Barcott,  as  his  records 
id  not  appear  adequate  to  make  a  complete  and 
etailed  audit  as  such. 

Q.  And  what  did  you  find — then  you  started  your 
ecount  as  of  December  31,  1942,  is  that  correct  ? 

A.     Yes,  or  similarly,  January  1,  1943. 

Q.  And  then  did  you  compute  it  for  each  year 
lereafter  mitil  December  31,  1945'? 

A.     I  did. 

Q.  Do  you  have  your  working  figures  with  you 
lere"?  A.     Yes,  I  do. 

Q.  Will  you  state  what  you  found  to  be  the  net 
:orth,  and  what  items  composed  it,  as  of  December 
1,  1942? 

Mr.  Gagliardi:  I'm  objecting,  Your  Honor,  un- 
;^ss  he  shows  what  sources  he  has  derived  this  infor- 
nation.  We  ought  to  at  least  know  where  he  got 
is  information  what  our  net  worth  was  on  Decem- 
ler  31,  1942,  before  he  draws  his  conclusion  by  say- 
ng  that  that's  all  we  were  worth.  I'm  objecting 
0  that. 

The  Court:  I  thought  he  did  state  from  what 
ource.  If  he  did  not,  you  may  ask  him  the  ques- 
ion  again.    [75] 

Mr.  Pomeroy:  Well,  I  went  through  the  Ex- 
libits,  if  the  Court  please,  and  the  fact  that  he  had 
nade  an  audit  of  his  safe  deposit  box  and  all  these 
•ther  things,  and  he  said  he  used  all  those  in  making 
his  report.   I  don't  know  what  more  I  can  ask  him. 
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The  Court:  That  is  the  Court's  impression,  but 
I  think  you  may  ask  him  again,  if  counsel  misun- 
derstands what  he 

Q.  From  what  sources  did  you  obtain  the  infor- 
mation concerning  the  defendant,  John  Barcott 's 
net  worth? 

A.  From  the  inventor}'  of  the  contents  of  his 
safe  deposit  box  in  the  National  Bank  of  Washing- 
ton, the  checking  account  at  the  National  Bank  of 
Washington,  the  savings  account  at  the  National 
Bank  of  Washington,  the  conditional  sales  contract 
at  the  National  Bank  of  Washington,  the  real  estate 
contract  at  the  National  Bank  of  Washington,  the 
records  of  the  Fishermen's  Packing  Corporation 
at  Anacortes,  Washington,  aiid  tlie  records  of  the 
Pierce  County  Courthouse  relative  to  real  estate 
transactions. 

Q.  Vfhat  did  .you  determine  to  be,  and  the  items 
of  his  net  worth,  on  December  31,  1942  ?  [76] 

Mr.  Gagliardi:  Again,  if  Your  Honor  please,  I 
am  objecting  because  this  man  hasn't  shown  any 
information  that  he  had.  I  would  like  to  ask  a 
question  before  Your  Honor  may  rule 

The  Court:  Let's  proceed.  The  Court  has  over- 
ruled your  objection. 

Mr.  Gagliardi:  Then  if  Your  Honor  please,  I 
would  like  to  see  that  my  records  are  correct.  I 
am  objecting  to  this  man  as  testifying  to  any  infor- 
mation which  he  dichi't  have  at  the  time  when  he 
says— his   testimony   so   far   goes   now.     So   I   call 
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YoiiT  Honor's  attention  that  the  first  time  he  met 
lohn  Barcott  was  in  January,  1946,  that  the  first 
;ime  he  examined  the  books 

The  Court:  I  don't  really  want  an  argument. 
N^ov*^  I  understand  the  position  you  take,  and  I  am 
)verruling  your  objection  and  allowing  you  an  ex- 
ception, so  we  will  get  along. 

Q.  Please  state  the  items  and  what  his  net  worth 
fvas  according  to  your  figures  on  December  31,  1942. 

A.  The  net  worth  as  of  December  31,  1942,  was 
ietermined  to  be  $57,278.56. 

Q.  And  just  explain  the  items  and  the  source 
Df  your  information  concerning  those  items,  so  that 
:hey  total  up  to  $57,000  some  odd  dollars.  [77] 

A.  The  first  item  on  hand  was  cash  in  the  safety 
leposit  box  at  the  time  I  checked  it  on  February 
L3th,  of  $23,000,  consisting  of 

Mr.  Gagliardi:  Just  a  minute.  If  Your  Honor 
please,  I  would  like  to  know  the  year.  February 
I3t]i  of  what  year  ? 

The  Witness :     1946. 

Mr.  Gagliardi:  You  were  talking  about  1942. 
You  are  talking  as  to  value  in  1942,  it  was  deter- 
mined how  much  Mr.  Barcott  was  worth  on  Janu- 
iry  1,  1942,  by  testimony  of  information  which  you 
^ot  out  of  the  box  in  1946. 

The  Court:  He  has  testified  that  he  found  his 
ret  worth  in  January  '42  to  be  $57,000  plus. 

Mr.  Gagliardi:  Well  that's  what  was  in  the  box, 
:he  money  that  was  in  the  box  in  1946. 
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The  Court :  Mr.  Gagliardi,  you  interject  so  muc] 
argument  to  your  objections.  If  you  will  just  mak 
them  and  just  briefly  state  your  ground  we  will  sav^ 
a  lot  of  time  and  save  a  lot  of  record. 

Mr.  Gagliardi:  I  am  sorry,  Your  Honor,  that 
may  be  too  talkative  in  cases  of  this  kind.  I  ar 
objecting  because  the  witness  testified  that  his  infoi 
mation  he  got  out  of  the  safe  deposit  box  was  h 
January^ — ■  [78]  February  13,  1946,  and  he  is  testi 
fying  })y  what  he  found  in  the  box  on  that  date  h 
determined  that  Mr.  Barcott  was  worth  $57,000  o: 
January  1,  1942.  T  am  objecting  that  the  informs 
tion 

The  Court:  The  objection  will  be  overruled,  ani 
ex-eeption  allowed.  You  will  have  an  opportunity  t 
cross-examine  as  to  how  he  arrived  at  his  conclusior 

Q.  My  understanding,  Mr.  Swanson,  is  to  th 
effect  that  the  date  you  are  talking  about  is  De 
cember  31,  1942,  is  that  correct? 

A.     That's  right. 

Q.  Not  January,  1942.  This  is  December  31 
1942.  A.     December  31st. 

Q.  And  the  $23,000  item  of  cash  is  the  sam 
amount  of  cash  that  you  found  in  a  safe  deposi 
box  in  January  of  1946,  is  that  correct? 

A.     That's  right. 

Q.  And  you  were  not  charging,  for  income  ta 
purposes,  Mr.  Barcott 

Mr.  Gagliardi:  I  object.  I  am  going  to  objec 
now.  Your  Honor.  His  asking  for  the  explanatio 
is  argumentative. 

The  Court:     Proceed. 
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Q.     You  were  not  charging  him  with  income  of 

3,000,  you  are  giving  him  the  idea  that  he  had  the 

:3,000  on  [79]  December  31,  1942. 

A.     That's  right,  I  was  giving  him  credit  for  it 

the  beginning  of  the  period. 

Q.     In  other  words,  you  are  not  charging  him 

er  the  period  at  all.  A.     That's  right. 

Q.     All  right,  now  what  is  the  next  item  that  you 

Lve  to  make  up  this  $57,000? 

A.     Savings   account   at   the   National    Bank    of 

'ashington,  number  64787. 

Q.     How  much  does  that  amount  to'? 

A.     As  of  December  31,  1942,  according  to  the 

cords  of  the  bank,  there  amounted  to  $2,279.53. 

Q.     You  received  that  from  the  bank? 

A.     That's  right. 

Q.     And  what  is  your  next  item? 

A.     The  next  item  is  a  checking  account  at  the 

ational  Bank  of  Washington. 

Q.     How  much  did  you  credit  him  there? 

A.     That  was  estimated  at  a  thousand  dollars. 

Q.     And  how  do  you  estimate  it  at  a  thousand 

)llars,  and  tell  the  jury  whj^  you  estimated  it. 

A.     That  was  an  average  monthly  balance.    The 

ason  it  was  taken  at  a  thousand  dollars,  it  re- 

ained  at  an  average  [80]  figure  like  that,  such  as — 

rough  the  entire  period.     It  showed  no  aeeumu- 

tions  and  no  large  disappearance.   Just  a  general 

isiness  account. 

Q.     Now,  what  is  the  next  item  that  you  liave  on 

ere? 

A.     United  States  Savipgs  Bonds,  at  cost. 
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Q.  And  what  are  those — what  amount  do  you 
have  for  that? 

A.  December  31,  1942,  we  have  a  cost  value  of 
$14,450. 

Q.     And  how  did  you  get  that  figure  *? 

A.  By  referring  to  the  issue  dates  on  the  bonds 
which  were  inventoried  in  the  box  on  February  13, 
1947— '46,  rather. 

Q.  What  other  information  did  you  have  to 
check  on  the  amount  of  bonds  that  he  had? 

A.  I  checked  witli  the  recoi'ds  of  the  Fiscal  Ad- 
ministrator who  takes — keeps  the  records  for  all 
bond  transactions. 

Q.  And  those  are  represented  here  in  evidence 
by  Exhibits  number  4,  5,  and  6,  is  that  correct? 

A.     I  believe  that's  right. 

Q.  These  exhibits  here,  4,  5,  and  6.  Then  what 
is  the  next  item  that  you  have  ? 

A.  Real  estate  contract,  number  803A,  in  the 
National  Bank  of  Washington. 

Q.     How  much  was  that? 

A.  That  had  a  balance  at  the  end  of  1942,  of 
$1,596.35. 

Q.     And  where  did  you  get  that  inforaiation  ?  [81] 

A.     From  the  National  Bank  of  Washington. 

Q.     And  what  is  your  next  item  ? 

A.     Conditional  sales  contract. 

Q.     And  what  amount  do  you  have  for  that  ? 

A.     $494.73. 

Q.     And  where  did  you  get  that  infoimation? 

A.  From  the  records  of  the  National  Bank  of 
Washington. 
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Q.     And  what  is  your  next  item? 

A.     Home  and  furnishings. 

Q.     How  much  is  that? 

A.     It  was  estimated  at  $8,000,  and  remained  so 
through  the  entire  period. 

Q.     In  other  words — who  estimated  it? 

A.     I  estimated  it. 

Q.     You    estimated    it,    but    you    didn't    change 

that 

A.     I    didn't    change    it;    it    doesn't    affect    the 

income. 

Q.     And  business  fixtures— I  mean,  what  is  the 
next  item?  A.     Business  fixtures. 

Q.     And  how  much  is  that?  A.     $3,815.90. 

Q.     Where  did  you  get  that  figure? 
A.     From  the   income   tax   return   filed   by   Mr. 
Barcott. 

Q.     That's  Mr.  Barcott 's  own  figures,  then. 
A.     As  far  as  I  know,  it  is.    [82] 
Q.     They  were  on  his  income  tax  return? 
A.     Yes,  sir. 

Q.     And  what  is  the  next  item  you  have? 
A.     Stock  in  the  Fishermen's  Packing  Corpora- 
tion. 

Q.     How  much  is  that? 
A.     Fourteen  hundred  dollars. 
Q.     Wliere  did  you  get  that  information? 
A.     From  the  records  of  the  Fishermen's  Pn<-k- 
ing  Corporation. 

Q.     And  what  is  your  next  item? 
A.     Lots  3  and  4  of  Block  9729,  Tacoma  Sixth 
Addition. 
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Q.     And  what  amount  do  you  have  for  that? 
•  A.     $3,150. 

Q.     And  how  did  you  arrive  at  that? 

A.     From    the    records    of    the    Pierce    County 
Courthouse. 

Q.     Now  does  that  figure  go  all 

A.     That  remains  the  same  all  the  way  through, 
and  doesn't  affect  the  income. 

Q.     It  doesn't  have  any  affect  on  the  final  result. 
What  is  your  next  itemf 

A.     Lots  19  and  20,  Block  8633.  Tacoma  Sixth 
Addition. 

Q.     What  do  you  have  for  that? 

A.     I'm  sorry,  that  isn't  on  there  at  the  end  of 
1942.   It  was  acquired  i]i  '43. 

Q.     You  have  something  down  there,  what  is  it? 

A.     I  have  ''none"  there.    [83] 

Q.     When  did  he  acquire  Lots  19  and  20? 

A.     He  acquired  that  in  1943. 

Q.     And    the    items    that    then    you    have    then 
totaled  up  to  date,  amounted  to  how  much? 

A.     $59,186.51. 

Q.     Aiid  then  you  give  him  a  credit  for  depre- 
ciation? A.     I  do. 

Q.     And  what  amount  is  that? 

A.     Accumulated    depreciation    reserve    on    the 
business  fixtures  of  $1,907.95. 

Q.     And  that  makes  the  net  worth  then  that  you 
figured A.     Of  $57,278.56. 
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Q.  Tell  tlie  Court  liow  you  got  your  figure  for 
reserve  for  depreciation. 

A.  That  was  taken  from  the  return  of  John 
Barcott. 

Q.  In  other  words,  tliat's  John  Barcott 's  own 
fi.gure.  A.     That's  right. 

Q.  Now  then,  you're — you  have  taken  that  as  a 
starting  point  from  December  31,  1942? 

A.     That's  right. 

Q.  And  your  iiext  date  then,  is  December  31, 
1943,  or  one  year  later,  is  that  I'ight"? 

A.     That's  right. 

Q.  Now  these  same  items,  will  you  teli  what  you 
have  for  [84]  cash  on  hand? 

A.  Yes,  the  same  as  the  amomit  at  the  begin- 
ning, 123,000. 

Q.  And  your  next  item,  savings  account  in  the 
National  Bank  of  Washington,  what  do  you  have 
there?  A.     That  increased  to  $2672.13. 

Q.     Does  that  show  an  increase 

A.     It  does. 

Q.    or  a  decrease?  A.     From  $392.60. 

Q.    Increase  ? 

A.     That's  right,  increase. 

Q.  And  you  have  a  checking  account  in  the  Na- 
tional Bank  of  Commerce. 

A.     National  Bank  of  Washington. 

Q.     National  Bank  of  Washington. 

A.  Yes,  sir.  That  remained  at  the  same  figure 
of  $1,000. 
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Q.  And  then  you  have  U.  S.  Savings  Bonds  at 
cost,  and  wliat  figure  do  you  have  for  tliat? 

A.     $35,200. 

Q.     Ajid  what  does  that  show,  an  increase"? 

A.     It  shows  an  increase. 

Q.     Of  how  much^  A.     $20,750. 

Q.  Then  your  real  estate  contract,  how  much  do 
you  show  [85]  for  that?  A.     $1,448.07. 

Q.     What  does  that  show?  A.     A  decrease. 

Q.     Of  how  much?  A.     Of  $148.28. 

Q.  And  your  conditional  sales  contract,  what  do 
you  have  for  that? 

A.     That  showed  a  decrease  of  $106.59. 

Q.  And  then  your  home  and  furnishings  I'emain 
the  same.  A.     That's  right. 

Q.  Your  business  fixtures,  what  does  that  show 
this  time? 

A.  It  shows  an  increase  of  $1,109,  giving  an  end- 
ing balance  of  $4,924.90. 

Q.  And  how  did  you — where  did  you  get  the 
figure  $1,109? 

A.     The  $4,924.90  was  set  forth  on  the  return. 

Q.     That's  John  Barcott 's  own  figures. 

A.  That's  right,  and  the  $1,109  is  the  difference 
between  that  and  the  one  he  showed  on  the  previous 
year's  return. 

Q.  And  the  Fishermen's  Packing  Corporation 
stock,  does  that  i  emain  the  same  ? 

A.     That  remained  the  same. 

Q.  And  the  Lots  3  and  4,  Tacoma  Sixth  Addi- 
tion, does  that  remain  the  same?   [86] 

A.     That  remained  the  same. 
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Q.     Lots  19  and  20? 

A.  They  were  acquired  during  1943,  at  an  esti- 
mated cost  of  $750. 

Q.     Now  what  does  your  total  assets  of 

A.     $81,933.24. 

Q.  And  did  you  then  give  a  reserve  for  depre- 
ciation? A,     I   did. 

Q.     How  much  was  that?  A.     $2,726.58. 

Q.     Showing  a  net  worth  of  how  much? 

A.     $79,206.60. 

Q.  All  right,  now,  this  reserve  for  depreciation, 
again  where  did  you  get  that? 

A.  I  got  that  from  the  income  tax  return  of  Mi". 
Barcott  for  the  year  1943. 

Q.     Mr.  Barcott 's  own  figures. 

A.     That's  right. 

Q.  And  what  does  your  net  worth  then  show,  an 
increase  or  a  decrease? 

A,     It  shows  an  increase  during  the  year. 

Q.     An  increase  of  how  much? 

A.     $21,928.10. 

Q.  Now,  on  December  31,  1944,  cash  on  hand 
item,  what  does  [87]  that  show? 

A.  The  same  amoimt  as  at  the  beginning  of  the 
year,  $23,000. 

Q.  And  your  savings  accoimt,  what  does  that 
show  ? 

A.  It  showed  an  increase  to  $3,191.32,  or  an  in- 
crease of  $519.19. 
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Q.  And  your  checking  account,  what  did  that 
show? 

A,  That  remained  the  same  as  at  the  begmning, 
$1,000. 

Q.  Your  United  States  Savings  Bonds,  how 
much  did  that  show"? 

A.     $54,200,  or  an  increase  of  $19,000. 

Q.  Now,  on  these  dates  on  these  savings  bonds, 
you  got  the  dates  of  knowing  what  year  that  they 
were  purchased  from  the  bonds  themselves,  is  that 
right?  A.     That's  right. 

Q.  The  issuing  date.  The  real  estate  contract, 
how  much  does  that  show? 

A.     $1,214.25,  or  a  decrease  of  $233.82. 

Q.     And  the  conditional  sales  contract? 

A.     $232.94,  or  a  decrease  of  $155.20. 

Q.  And  the  home  and  furnishings  remained  the 
same?  A.     That  remained  the  same. 

Q.     Business  fixtures? 

A.     They  remained  the  same.  [88] 

Q.     Fishermen's  Packing  Corporation? 

A.     Remained  the  same. 

Q.     Lots  3  and  4?  A.     Remained  the  same. 

Q.     Lots  19  and  20? 

A.     Remained  the  same. 

Q.     Makmg  a  net — or  total  assets  of  how  much? 

A.     $101,063.41. 

Q.  And  how  nmch  de]n-eciation  did  you  allow 
then? 

A.     A  reserve  for  deprecicition  of  |3,600.66. 
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Q.     Where  did  you  get  that  figure*? 

A.     From  the  return  of  Mr.  Barcott. 

Q.     Mr.  Barcott's  own  fig-ures? 

A.     That's  right. 

Q.     All   right,   now  what  did   you   find   his   net 
worth  to  be  then  on  Decembei*  31,  1944? 

A.     $97,462.75. 

Q.     How  much  is  that  an  increase  over  the  pre- 
vious year?  A.     $18,256.09. 

Q.     Now  getting  down  to  December  31,  1945,  wliat 
do  you  show  there  for  cash  on  hand? 

A.     The  same  amount  as  at  the  beginning,  $23,000. 

Q.     And  what  do  you  show  in  the  savings  account  ? 

A.     $3,629.03,  or  an  increase  of  $437.71.    [89] 

Q.     What  do  you  show  for  the  cheeking  account '? 

A.     It  remains  the  same  as  at  the  beginning. 

Q.     What  does  it  show  for  United  States  Savings 
Bonds  ? 

A.     Increase  to  $74,200,  or  an  increase  of  $20,000. 

Q.     And  you  have  since  found  another  one,   is 
that  correct"?  A.     Well,  not  in  that  yeai-. 

Q.     Not  in — what  year  did  you  find  it  in"? 

A.     1944. 

Q.     How  nmch  was  that  bond? 

A.     That  was  a  five-thousand-dollar  bond. 

Q.     That  has  not  been  figured  in  this  total  at  all  ? 

A.     No,  it  hasn't.   It  is  not  in  this  total. 

Q.     This  shows  an  increase  over  1944  then,  of 
$20,000?  A.     That's  right. 

Q.     The  real  estate  contract,  what  does  it  show? 
A.     It  shows  a  decrease  to  $1,039.83,  or  a  decrease 
of  $174.42. 
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Q.     And  conditional  sales  contract,  what  do  you 
show  for  that? 

A.     $65.99,  or  a  decrease  of  $166.95. 

Q.     And  home  and  furnishings? 

A.     That  remained  the  same. 

Q.     Business  fixtures  ? 

A.     Remained  the  same.    [90] 

Q.     Fishermen's  Packing  Corporation  stock? 

A.     Remained  the  same. 

Q.     Lots  3  and  4?  A.     Remained  the  same. 

Q.     Lots  19  and  20? 

A.  They  were  not  in  there  at  the  end  of  '45,  since 
the  lots  were  sold  during  1945. 

Q.  What  do  you  show  then  to  be  the  total  assets 
of  December  31,  1945?  A.     $120,409.75. 

Q.  Do  you  show  a  reserve  for  depreciation 
there?  A.     I  do. 

Q.     How  much  ?  A.     $4,093.15. 

Q.     And  where  did  you  get  that  figure? 

A.     From  the  return  of  Mr.  Barcott. 

Q.     That's  his  own  figure? 

A.     That's  right. 

Q.  What  do  you  show  his  net  worth  to  be  then 
on  December  31,  1945?  A.     $116,316.60. 

Q.  You  then  figured  from  tl'is  net  worth  com- 
putation, the  accrued  tax  that  he  should  have  paid, 
is  that  correct?  A.     Yes.   [91] 

Q.  Now  these  income  taxes  that  he  paid,  what 
type  of  return  did  he  make?  Was  it  a  community 
property  return? 

A.     Yes,  he  made  a  rM^triiniuiiity  property  return. 
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Q.  Explain  that  to  the  Court.  Tliere  may  be 
someone  who  doesn't  understand  that. 

A.  Under  the  community  property  hiws  of  tlie 
State  of  Washington  taxpayers,  insofar  as  the  in- 
come is  community  income,  are  entitled  to  divide 
it  and  file  it  between  two  returns,  the  husband's 
return  and  the  wife's  return. 

Q.  Then  on  the  three  years  that  we  are  talking 
about,  that  is,  1943,  1944  and  1945,  each  of  John 
Barcott's  returns  were  community  property  re- 
turns? A.     That's  right. 

Q.  And  a  similar  return  for  the  same  amount 
was  returned  by  Katie  Bareott,  his  wife? 

A.     That's  right. 

Q.  All  right,  now  state  how  you  recapitulated 
from  these  figures  to  fuid  what  his  accrued  income 
tax  should  have  been. 

A.  For  the  year  1943,  as  I  stated  previously,  the 
increase  in  net  worth  was  $21,928.10,  to  which  have 
been  added  certain  expenditures  which  are  not  de- 
ductible. Life  insurance  premiums  in  the  amoimt 
of  $230 [92] 

Q.     Where  did  you  receive  that  figure? 

A.  From  the  records  of  the  Prudential  Life  In- 
surance Company,  Tacoma. 

Q.  That  he  paid  $230  a  year  life  insurance  pre- 
miums? A.     That's  right. 

Q.     All  right. 

A.  And  during  the  year  1943,  he  paid  Federal 
inccmie  taxes  of  $2,654.56. 
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Q.  Now  did  he  pay  that,  or  that  was  for  him  and 
his  wife  ? 

A.  That  was  paid  for  him  and  his  wife,  since  the 
total  net  worth  has  been  computed  for  both. 

Q.     Yes,  all  right. 

A.  Those  two  items  ai-e  not  deductible  expendi- 
tures, and  have  been  added  to  the  increase  in  net 
worth,  giving  the  corrected  income  on  the  net  woi  th 
basis  for  the  year  1943  of  |24,812. 66,  as  against  the 
total  net  income  reported  of  $13,440.79. 

Q.     Making  a  difference  of 

A.  Makmg  a  difference  of  $11,371.87  for  the 
year  1943. 

Q.     That  is  unreported  income. 

A.     That's  right. 

Q.  Now  that — does  that  include  anything  for 
living  expenses  of  any  kind,  of  clothing  or  anything 
else  ?  A.     It  does  not.    [93] 

Mr.  Gagliardi:  Your  Honor,  I  am  objecting  to 
counsel  leading  this  witness  and  putting  all  the 
answers  in  his  mouth, 

Mr.  Pomeroy:  Well,  if  the  Court  please,  I 
don't— I  am  sorry  if  I  have  been  leading 

The  Court:     Let's  proceed. 

Mr.  Pomeroy:     but  he  knows  more  about  it 

than  I  do.   What  was  my  last  question? 

(Question  lead.) 

/- 

Q.     In  other  words,  if  he  had  spent  anything  for 

food,  or  clothing,  it  would  increase  the  amount  that 

you  would  claim,  is  that  right? 
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Mr.  Gagliardi:  I  am  objecting,  your  Honor, 
ag'ain  he 

The  Coui't:     Ohjcctioii  will  be  overruled. 

A.  Any  amounts  wliieli  have  l)een  expended  for 
personal  living  expenses  are  not  deductible.  They 
would  serve  to  increase  the  income,  yes. 

Q.  But  you  have  not  included  any  of  that  in 
the 

A.  1  have  added  nothing-  for  his  living  expenses, 
no,  sir. 

Q,  Now,  if  you  will  i)lease  recapitulate  as  to  the 
income  tax  for  the  year— calendar  year  1944. 

A.     You  mean  tlie  income  tax  or  the  income  ? 

Q.  The  income,  including  the  income  tax — just 
the  income. 

A.  As  I  stated  previously,  the  increase  in  the  net 
worth  for  the  year  1944  was  $18,256.09,  to  which  has 
been  added  the  unallowable  life  insurance  premiums 
of  $230  and  the  Federal  income  taxes  paid  of 
$2,367.12,  giving  a  corrected  net  income  on  the  net 
wortli  basis,  of  $20,853.21,  as  against  the  net  income 
reported  of  $12,265.1;],  or  an  understatement  of 
$8,588.08. 

Q.  Nov^'  tell  us  then,  and  recapitulate  for  the 
calendar  year  1945. 

A.  The  net  increase  in  net  wa^rth  as  I  reported 
before,  is  $18,853.85,  to  which  is  added  the  life  in- 
surance premiums  of  $230  and  Federal  income  taxes 
paid  of  $4,193.98,  giving  a  corrected  income  on  the 
net  WHirth  basis,  of  $23,277.83,  as  against  the  net 
income  reported  of  $15,777.95 — between — $15,777.95, 
or  an  understatement  of  income  of  $7,499.88. 
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Q.  Basing  your  deductions  on — for  the  calendar 
year  1943,  on  the  understatement  of  income  which 
is  chargeable,  $11,371.87,  how  much  of  an  income 
and  victory  tax  would  there  be  due  on  that  ? 

A.  Well,  that  understatement,  divided  Ijetween 
the  husband  and  the  wife,  on  the  commmiity  i^rop- 
erty  basis,  and  the  corrected  income  tax  income  of 
John  Bareott,  is  $12,406.33.  [95]  and  a  corrected 
victory  tax  of  $12,551.94,  and  the  corrected  tax 
liability  of  $3,646.25,  as  against  $1,545.38  reported 
on  the  return,  or  a  deficiency  in  income  tax  of 
$2,100.87. 

Q.  For  the  calendar  year  1944,  using  your  fig- 
ures showing  an  understatement  of  income  of  $8,- 
588.08,  what  is  the  income  tax  that  he  should  have 
paid  there?  A.     $2,727.85. 

Q.  Using  your  figures  and  deductions  as  of — for 
the  calendar  year  1945,  showing  an  understatement 
of  income  of  $7,499.88,  what  income  tax  should  John 
Bareott  have  paid  for  that?  A.     $3,201.96. 

Mr.  Pomeroy:     You  may  inquire. 

The  Court:  It  is  now  time  for  the  afternoon 
intermission,  so  we  will  take  the  intermission.  The 
audience  will  remain  seated  while  the  jury  pass  to 
the  jury  room  for  a  15-minute  recess. 

(Recess.) 

The  Court:     Are  you  finished  with  your  direct 
examination  ? 
Mr.  Pomeroy:     Yes,  I  said [96] 
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Cross-Exairiination 

By  Mr.  Gagliardi: 

Q.     Mr.  Swanson,  the  first  time  you  met  Mr.  Bar- 
cott  was  February  13,  1946.  A.     That's  right. 

Q.     And  on  that  date  he  came  to  your  office  in 
the  Puget  Sound  Bank  Building. 

A.     That's  right. 

Q.     And  at  that  time  you  requested  him  to  check 
the  safe  deposit  box.  A.     That's  right. 

Q.     The  contents  to  inventory  them. 

A.     That's  right. 

Q.     And  he  had  no  hesitancy,  he  let  you  go  into 
the  box.  A.     No,  sir. 

Q.     You  advised  him  at  that  time  also  that  he 
was  free  to  refuse  yon  that  permission? 

A.     That's  right. 

Q.     He  say  he  have  nothing  to  conceal,  he  was 
glad  to  show  it  to  you. 

A.     He  said  he  would  be  glad  to  show  it  to  us. 

Q.     And  then  you  went  to  the  box.   That  was  the 
first  time  you  opened  that  box? 

A.     That's  right.    [97] 

Q.     That's  the  first  time  you  saw  what  was  in  that 
box?  A.     ^rhat's  right. 

Q.     And  in  inventorying  the  contents  of  the  box 
you  found  something  like  $75,000  worth  war  bond? 

A.     That's  right. 

Q.     $23,200 A.     $23,000. 

Q.     123,000  in  cash.  A.     That's  right. 
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Q.  Then  you  examined  the  date  of  the  war 
bonds,  A.     That's  right. 

Q.  And  after  you  examined  the  date,  you  as- 
sumed that  ^h\  Barcott,  all  he  had  in  that  box  in 
December  31,  1942,  was  $23,000. 

A.     That's  right. 

Q.  You  had  no  other  information  but  your  own 
assumption.  A.     That's  right. 

Q.  Then  the  bonds  were  purchased  after  Jan- 
uary 1,  1943.  The  bonds  that  you  inventoried  were 
purchased  after  January  1,  1943. 

A.  No,  sir,  that's  not  quite  true.  We  inventoried 
all  that  were  in  the  box,  some  were  purchased  jjrior 
to  that  date. 

Q.  Some  were  purchased  prior  to  that  date,  and 
some  were  purchased  prior — after  that  date.    [98] 

A.     Yes,  that's  right. 

Q.  Those  who  were  purchased  prior  to  that 
date,  you  assumed  that  he  had  them  before  January 
1,  1943. 

A.  We— from  the  issue  date  we  determined  they 
were  purchased  at  a  certain  time,  and  if  they  were 
issued  prior  to  January  1,  1943,  we  assmned  they 
were  purchased  prior  to  January  1,  1943. 

Q.  And  what  he  purchased  after  January  1, 
1943,  then  you  assumed  he  purchased  on  that  time. 

A.     At  the  issue  date,  yes.  sir. 

Q.  Issue  date.  And  you  assumed  that  he  got  that 
money  from  the  business. 

A.     Yes,  I  had  no  other  knowledge. 
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Q.     Yon  had  no  other  knowledf^e,  you  made  no 
other  inquiry. 

A.     I  made  other  inquiry,  yes  sir. 
Q.     Where  did  you  inquire? 
A.     We  inquired  from  Mr.  Barcott,  he  was  asked 
numerous  times  after  the  first  contact  if  he  had 
any  otlier  source  of  income. 

Q.     Just  asked  the  sources  of  income. 
A.     That's  right. 

Q.  Did  lie  tell  yon  tlint  lie  had  been  in  business 
since  1919? 

A.     That's  right. 

Q.  That  he,  his  wife,  and  his  son,  operate  the  res- 
taurant [99]  since  1919  continuously,  the  California 
Oyster  House. 

A.  I  am  not  sure  about  the  other  members  of 
his  family,  but  he  said  that  he  had  operated  the 

restaurant 

Q.  Didn't  he  say  he  and  his  wife  and  the  two 
sons  operate  it"? 

A.  He  said  his  wife  had  been  there  part  of  the 
time. 

Q.  Yenh.  You  in  determining  the  net  worth  of 
Ml".  Barcott  assumed  that  in  January  1,  1943,  he 
only  had  $23,000  in  cash,  and  whatever  bond  he  had 
pnrchased  prior  to  that  time,  and  also  the  real 
estate  and  the  restaurant, 
A.     That  was  all,  yes. 

Q.  And  that's  ])urely  assmnption.  There  is 
nothing  np(>n  which  you  could  base  any  facts. 

A.  Oh  yes,  they  were  assets  which  were  ex- 
amined. 
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Q.     Were  examined. 

A.     Purchased  at  a  certain  date. 

Q.  And  because  they  were  purchased  on  a  cer- 
tain date,  then  you  assumed  they  were  acquired  by 
earning:  after  that  date — prior  to  that  date. 

A.     Prior  to  that  date. 

Q.  And  it  must  have  been  earned  before  the — 
between  the  first  of  January  and  the  date  in  which 
they  Avere  purchased  in  1943  *?  See  if  I  make  myself 
clear.  Any  bond  wliich  he  purchased  during  the 
year  1943,  you  assumed  that  was  income  that  he 
received  from  the  first  of  January  [100]  during 
the  5^ear  up  to  the  date  he  purchased  the  bond. 

A.     That's  right. 

Q.  You  had  no  information  whatever  what  asset 
that  Mr.  Barcott  had  prior  to  January  1.  1943, 
whether  it  was  in  cash,  bond,  mortgages  or  other 
property. 

A.     Well,  that's  not  true. 

Q.     Do  you  have  any  information 

A.  We  examined  the  savings  accounts  back  to 
the  time  that  he  first  started,  then  we  examined  the 
conditional  sales  contract  back  to  the  time  he 
started,  then  the  real  estate  contract,  and  such 
bonds  that  were  still  in  the  box — the  inventory  date, 
if  they  were  purchased  prior  to  January  1,  1943, 
they  were  examined. 

Q.  But  so  far  as  pertaining  to  the  cash  in  which 
he  purchased  additional  bond  in  1943,  and  addi- 
tional bond  in  1944  and  '45,  you  had  no  informa- 
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tion  where  the  money  came  from  except  what  you 

assumed  that  it  came  from  the  business. 

A.     I  assumed  it  came  from  the  business. 

Q.  Yeah.  And  whether  or  not  Mr.  Barcott  in 
a  period  of  thirty  years,  or  twenty-nine  years,  had 
accumulated  all  this  money  and  during  the  war 
purchased  war  bond,  you  did  not  know,  or  you  do 
not  know  to  this  day. 

A.  I  have  very  good  reason  to  believe  that  he 
could  not  [101]  have  had  it  on  hand. 

Q.  Well,  I  don't  care  for  the  reason,  Mr.  Swan- 
son.  I  wonder  if  you  have  any  knowledge  as  to 
whether  or  not  Mr.  Barcott  during  prior  to  Jan- 
uary 1,  1943,  had  not  accumulated  a  sufficient  estate 
to  purchase  bond  when  the  Government  needed  the 
money. 

A.     I  didn't  know  Mr.  Barcott  at  that  time. 

Q.  You  did  notf  During  that  time,  Mr.  Swan- 
son,  it  was  customary  for  the  Government  to  make 
issue  of  these  bond  periodically,  in  appealing  to  the 
public  to  buy  bond  at  that  particular  time,  was  it 
nof? 

A.     That's  right,  during  the  war,  yes 

Q.  And  those  bond  that  he  was  purchasing, 
^vas  on  those  date  on  which  the  Government  was 
a])])ealing  to  purchase  the  bond,  as  a  new  issue 
was  put  into  the  market,  wasn't  it? 

A.  I  don't  know.  I  don't  know  the  issue  dates 
that  the  Government  appealed 
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Q.  I  thought  you  looked  at  the  issue  dates.  But 
you  recall  that  the  Government  from  time  to  time 
made  a  new  issue  bond  and  appealed  to  the  public 
to  purchase  them. 

A.  Yes,  they  had  war  bond  drives,  if  that's  what 
you  mean. 

Q.  Yeah,  war  bond  drive.  Did  you  check  those 
bond  as  to  whether  or  not  those  bond  were  not 
bought  during  tliis  period  when  the  Government 
was  requesting,  if  not  [102]  directing,  that  the  citi- 
zens purchase  the  bond? 

A.  All  I  checked  was  the  fact  the  bonds  were 
issued  at  a  certain  date. 

Q.  That's  all.  And  by  reason  of  that  you  con- 
cluded that  he  earned  that  money  during  that  time. 

A.  That's  when  the  visible  assets  came  into  ex- 
istence. 

Q.  That's  the  time  when  you  saw  the  visible 
asset  in  1946.  A.     That's  right. 

Q.  And  did  you  examine  the  book  of  Mr.  Bar- 
cott,  as  to  the  book  that  he  was  keeping  in  1943, 
'44  and  '45,  did  you  examine  his  daily  cash  as  well 
as  expenses'? 

A.     I  ran  through  them. 

Q.  Yeah.  Is  that  a  fact  that  he  didn't  have 
much  money"? 

A.     His  books  did  not  reflect  that. 

Q.  You  inquired  from  Mr.  Barcott  to  also  show 
you  all  of  the  vouchers  of  his  purchase,  if  he  had 
any.    Didn't  you?  A.     That's  right. 
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Q.  And  also  inquired  from  him  to  allow  you  to 
cheek  tlie  restaurant  receipts  for  two  weeks. 

A.     That's  right. 

Q.     And  did  he  allow  you  to  do  that? 

A.     He  did  that. 

Q.     Yes,  and  you  checked  all  his  records.  [103] 

A.     He  had  no  vouchers. 

Q.  Well,  he  had  no  voucher  because  everything 
he  was  doin.s^,  transacted  business  in  cash. 

A.     That's  right. 

Q.  He  allowed  you  to  run  the  restaurant  for 
him  for  two  weeks. 

A.     No,  I  didn't  run  his  restaurant. 

Q.  I  don't  mean  run  it,  but  check  the  restaurant 
for  two  weeks. 

A.  I  requested  him  to  keep  his  sales  tickets  for 
a  period  of  two  weeks. 

Q.  Yeah.  And  he  ke]it  them.  And  you  went 
there  from  time  to  time  to  watch  and  see  whether 
those  tickets  had  been  kept. 

A.     No  sir,  we  went  there  at  the  end  of  two 
weeks  and  received  the  tickets. 

Q.  You  received  the  ticket.  And  how  did  they 
com])are  with  the  receipt  that  he  showed  in  the 
book  he  was  keeping-"?  A.     They  didn't. 

Q.  How  did  they  compare,  favorably  or  unfav- 
oral)]y.  A.     May  I  refresh  my  memory? 

Q.     Yes,  we  want  to  get  the  facts. 

A.  During  this  period  from  February  12th 
through  February  26t}i,  1946,  the  sales  tickets 
totaled  $4,402.47;  the  [104]  cash  register  for  that 
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period  for  his  sales  record,  showed  $4,158.90,  or  a 
difference  between  the  cash  register  and  the  sales 
tickets  of  $243.55  for  a  period  of  two  weeks.  In 
other  words,  the  cash  register  was  short  by  |243.55 
from  the  sales  tickets. 

Q.  And  Mr.  Barcott  furnished  that  information 
himself?  A.     That's  right. 

Q.  He  gave  you  the  ticket  as  well  as  he  gave 
you  the  sales  slip  from  the — records  from  the  cash 
register?  A.     That's  i-ight. 

Q.  And  either  the  cash  register  was  faulty,  or 
somebody  was  stealing,  was  that  it? 

A.  As  near  as  Mr.  Barcott  could  explain  it  was, 
that  someone  was  dipping  into  the  cash  during  that 
period. 

Mr.  Gagliardi:     That's  all. 

Mr.  Pomeroy :     Just  a  minute,  Mr.  Swanson. 

Redirect  Examination 
By  Mr.  Pomeroy: 

Q.  You  were  asked  how  you  knew  that  Mr. 
Barcott  did  not  have  any  more  cash  on  hand  on 
December  31,  1942,  than  $23,000  which  you  gave 
him  the  benefit  of  the  doubt  by  saying  he  had  on 
hand.  Tell  what — tell  what  records  you  examined 
in  order  to  determine  that  he  could  not  [105]  have 
had  any  more  cash  on  hand. 

A.  I  examined  the  records  of  the  Collector  of 
Internal  Revenue  in  Tacoma,  for  the  period  1919 
through  1942,  to  determine  what  income  taxes  had 
been  paid  during  that  period  by  Mr.  Barcott. 
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Q.  And  after  you  received  this  information  as 
to  tlie  amount  of  tax  paid  by  Mr.  Barcott  from  1919 
to  1942,  did  you  make  a  list  of  what  his  income  was 
from  1919  to  1942  ? 

A.     I  made  a  determination  in  order  to  try  to 
compare  my  opening;  net  worth  with  what  he  could 
have  purported  from  his  income  tax  returns.   From 
9 — may  I  go  ahead*? 
Q.     Go  ahead. 

A.  From  1919  through  1942,  Mr.  Barcott  only 
reported  tax  in  four  years;  1929,  $12.07;  1936, 
$17.25;  1937,  $3.81;  and  1938,  $10.29;  and  in  1942 
he  reported  taxable  income  of  $8,236.30.  I  don't 
have  the  tax  paid  for  '42,  since  that  was  a  for- 
giveness year  in — when  the  Return  Tax  Payment 
act  became  effective. 

Q.  And  then,  from  those  figures  you  determined 
what  his  maximum  income  Avould  have  been  on  those 
tax  figures,  is  that  correct? 

A.  Yes,  a  person  is  liable  for  tax,  an  individual, 
in  amount  in  excess  of  his  personal  exemptions.  I 
allowed  Mr.  Barcott  a  marital  exemption  in  each 
one  of  the  years,  [106]  a  credit  for  dependents  in 
each  orip  of  the  years.  Now,  in  the  years  he  paid 
no  tax,  which  were  all  the  years  from  1919  through 
194:"?,  exce))t  tlie  six  years  I  have  mentioned,  he 
paid  no  tax,  and  T  allowed  him  the  full  amount  of 
the  personal  exemptions.  From  the  years  1919 
through  1942,  the  maxinuun  taxable  income  based 
on  the  retiu'us  which  he  filed  for  those  years  co^iVl 
liave    been    $89,291.09    for    tlie    twenty-four    years. 
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under  the  assumption  that  he  made  the  maximum 
in  each  one  of  the  several  years.  Durinc;  those  years 
it  cost  Mr.  Barcott  and  family  something  to  live, 
and  I  estimated  his  living  expenses  at  $125  a  month 
during  those  periods,  for  his  wife  and  his  famil}^, 
for  the  period  of  the  twenty-four  years,  which 
would  give  him  a  reduction  in  the  estimated  income 
of  $36,000.  On  that  basis  he  had  a  possible  net 
worth,  based  on  the  income  tax  returns  Avhich  he 
filed  from  1919  through  1942,  of  $53,000.  That 
against  the  net  worth  which  I  start  in  my  compu- 
tation of  $57,278;  in  other  words,  my  opening  net 
worth  was  greater  than  I  determined  on  this  max- 
imum basis.  [107] 

Recross-Examination 
By  Mr.  Gagliardi  : 

Q.  Mr.  Swanson,  you  have  the  amount  which 
was  exempted  each  year?  A.     Yes,  I  do. 

Q.  And  the  total  amomit  of  exemption  would 
make  $89,000. 

A.  Except,  Mr.  Gagliardi,  except  in  the  years 
in  which  he  paid  the  tax,  I  determined  what  the 
taxable  income  was  and  allowed  him  the  additional 
amount. 

Q.  You  allowed  the  additional  amount  and  de- 
termined income  of  Mr.  Barcott  from  1919. 

A.     That's  right. 

Q.    You  started  from  1919 

A.     That's  right. 

Q.     or  1920?  A.     1919. 
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Q.     To A.     Through  1942. 

Q.  To  December  31st,  inehisive,  1942,  was  the 
maximum  amount  of  $89,000. 

A.     That's  right. 

Q.     On  which  he  didn't  have  to  pay  any  taxes. 

A.  No,  some  of  those  years  he  paid  some  tax. 
A  small  amount. 

Q.  In  some  he  paid  some  taxes.  Then  you  allow 
him  expenses  [108]  of  $125  a  month  to  live  on  f 

A.     That's  right. 

Q.  That  is  in  taking  consideration  he  was  run 
a  restaurant  and  the  whole  family  eating  there 

A.  Well,  really,  eating  in  the  restaurant,  you 
can't  deduct  thnt  from  your  taxable  income,  Mr. 
Gagliardi. 

Q.  I  realize  that.  But  we  don't  have  veiy  many 
restaurant  men  that  charge  themself  a  meal,  do 
you? 

A.  I  think  so,  Mr.  Barcott— or  Mr.  Gagliardi, 
and  the  law  requires  that  you  do.  To  the  extent 
that  you  eat  in  a  restaurant,  that's  taxable  income. 

Q.  Did  you  take  in  consideration  also  the  earn- 
ing of  Mrs.  Barcott  during  those  years  in  which  she 
was  working  in  the  restaurant  from  1919  to  1936? 

A.  To  the  extent  that  she  had  any  earnings  in 
the  restaurant  it  would  be  commimity  income  and 
taxable  just  as  though  it  had  been  earned  by  Mr. 
Barcott. 

Q.     But  you  made  an  allowance  a  hundred  and 
twenty-five  dollars  a  month  that  Mr.  Barcott  and 
his  family  must  have  spent. 
A.     That's  right. 
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Q.  If  he  didn't  spend  that  $125  or  they  had 
some  other  income  in  which  they  lived,  then  they 
would  have  earned  $89,000,  wouldn't  they?  [109] 

A.  Well,  if  he  made — accumulated  more  than 
the  $53,000,  he  would  have  had  to  pay  some  tax  in 
the  years  in  which  he  paid  no  tax,  from  1919 
throusrh  1942. 

Q.  Assuming,  Mr.  Swanson,  that  he  had,  and 
his  wife  had,  some  independent  sources  upon  which 
they  lived,  which  you  could  not  classify  either  in- 
come, or  at  any  event  it  would  not  be  a  criminal 
offense  not  to  report  it,  he  would  have  earned 
$89,000,  if  he  had  some  other  sources  of  revenue 
in  which  he  was  living  on. 

A.  Yeah,  if  there  were  other  sources  they  were 
still  taxable. 

Q.  If  he  didn't  pay  any  taxes,  then,  I  mean  that 
those  years  they  were  violating  the  law  then. 

A.  Yes,  he  wasn't  reporting  at  all  in  those  years, 
he  was  violating  the  law  as  well  as  anyone  later 
would  be  violating  the  law. 

Q.  Yeah,  but  in  assuming  a  hundred  and  twenty- 
five  dollars  a  month,  you  assume  that  these  people 
lived  to  the  station  in  life  in  which  to  spend  that 
much  money,  even  during  depression. 

A.     I  believe  that  he  did  pay  that  much. 

Q.  Yeah,  but  if  no  expense  were  deducted  at 
all — that's  the  only  answer  I  want  to  get  from 
you— that  the  expenses  came  from  other  sources 
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which  we  are  able  to  account,  [110]  then  Mr.  Bar- 
cott   in   January   1,   1943,   would   have   $89,000   of 
asset,  wouldn't  he? 

A.     I  stated  that  this  was  the  maximum 

Q.     The  maximum.   He  could  have 

A.     He  could  have  had  that. 

Q.     Yeah. 

A.     If  he  hadn't  spent  a  cent  on  living. 

Q.  Each  year  of  this  tax,  you  have  in  your  re- 
port how  much  a  man  is  entitled  to  earn  or  receive 
before  he  makes  a  report  for  income  tax? 

A.     Yes  sir. 

Q.  And  each  year  also  that  he  pay  tax  you 
give  him  credit  for  what  he  paid  the  taxes? 

A.     That's  right. 

Q.  And  six  years  he  paid  taxes.  In  the  year 
1929,  how  much  was  the  tax?  A.     $12.07. 

Q.     How  much  would  the  earning  be? 

A.  $4,900 — $4,950  roughly.  Four  thousand,  nine 
hundred 

Q.     And  that's  besides  the  exemption? 

A.     That's  the  maximum. 

Q.  Maximum — from  that  you  deducted  the  ex- 
emption ? 

A.  From  that  you  deduct  the  exemptions  of 
$4,700. 

Q.     How  much?  [Ill] 

A.     Forty-seven  hundred  dollars. 

Q.  Forty-seven.  What  was  the  I'ate  of  taxation 
in  those  years?  A.     A  half  of  one  percent. 

Q.  One  half  of  one  percent.  And  that  would 
make  then  twelve  dollars.  A.     $12.07. 
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Q.  And  also  then,  you  assume  that  when  he  went 
to  business  in  1919  he  didn't  have  any  money? 

A.     That's  right,  under  this  computation. 

Q.     And  also  you  assume  that  Mrs.  Barcott— ^ — 

A.  May  I  clarify  that,  just  a  second?  I  stated 
at  the  beginning;  that  this  was  determined  from  the 
records  of  the  Collector  of  Internal  Revenue,  and 
that  is  the  first  year  for  which  they  had  a  record 
of  a  return  being  filed.  Now,  it  might  be  that  he 
had  filed  ])vior  to  that. 

Q.  I  see,  but  in  1919  when  he  went  into  business, 
you  have  no  knowledge  of  how  much  money  he  had 
to  start  in  business?  A.     No  sir, 

Q.  And  you  did  not  know  how  much  mone}^  Mrs. 
Barcott  had?  A.     No  sir. 

Q.  And  you  didn't  know  how  much  Mrs.  Bar- 
cott's  mother  left  her  when  she  died,  did  you? 

A.  No  sir.  Mr.  Barcott  was  asked  for  the  in- 
formation— rather,  that  information,  but  he  never 
volunteered  it. 

Q.  All  of  these  taxes  that  you  have  given  the 
Court  and  jury  the  benefit  of  knowing  that  were 
not  |)aid,  were  on  the  assumption  that  Mr.  Barcott 
had  nothing  else  on  January  1,  1943,  except  what 
you  say  was  in  the  box,  at  that  time. 

A.  A  tax  is  computed  on  the  increase  of  certain 
items. 

Q.     Increase  during  those  years. 

A.  During  those  years,  not — it  wouldn't  matter 
a  bit  if  the  amount  was  less.  It's  only  on  the  in- 
crease that  a  man  makes  from  the  beginning  of  the 
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year  and  the  end  of  the  year.    So  the  amount  that 

you  start  witli  is  of  little  or  no  consequence  for 

the  purpose   of  determining  the  increase   of  that 

year. 

Q.  And  the  increase,  you  mean  to  say,  the  addi- 
tional asset  acquired  during  the  year? 

A.     That's  right. 

Q.  And  where  the  money  came  from,  you  have 
no  knowledge,  except  what  you  assiime  it  came 
from  the  business. 

A.  We — as  far  as  we  know,  it  came  from  the 
business,  and  we  had  no  other  source  to  the  amount 
during  those  years. 

Q.     You  have  no  other  knowledge 

A.  1943,  '44  and  '45.  No  sir,  except  from  the 
dividends  [113]  and  interest. 

Mr.  Gagliardi:     That's  all. 

The  Clerk:  Plaintiff's  Exhibit  No.  14,  for  iden- 
tification. 

Redirect  Examination 
By  Mr.  Pomeroy: 

Q.  I  am  handing  you  what  is  marked  for  iden- 
tification as  Plaintiff's  Exhibit  No.  14.  I  will  ask 
you  to  state  what  that  is,  if  you  know. 

A.  It's  an  agreement  between  John  Barcott  and 
the  Fishermen's  Packing  Corporation,  dated  on 
May  22nd,  1940. 

Q.     Did  you  see  that  before? 

A.  I  looked  at  this  when  I  was  going  through 
some  records  of  the  Fishermen's  Packing  Corpora- 
tion, yes  sir. 
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Q.  And  that  is  a  note,  is  it  not,  of  indebtedness 
of  Mr.  Barcott  <? 

A.     It's  an  agreement  in  the  settling  of  a  note. 

Q.     Settling  of  a  note. 

A.     That's  right. 

Q.  And  when  did — in  computing  your  figures, 
when  did  Mr.  Barcott  pay  off  that  note  ? 

A.  Mr.  Barcott  did  not  pay  off  the  note  as 
such.  We  took  a  reduction  in  the  stock  interest 
which  he  had  in  the  [114]  Fishermen's  Packing 
Corporation. 

Q.     And  when  was  thatf 

A.     During  the  year  1940,  in  May,  I  believe, 

Q.     How  long  had  he  owed  that  obligation? 

A.  Apparently  since  1932,  when  he  acquired  his 
stock  interest. 

Q.     And  how  much  was  that  obligation'? 

A.     Two  hundred  dollars. 

Q.  And  from  1932  to  1940,  he  did  not  pay  this 
obligation  of  two  hundred  dollars,  is  that  correct? 

A,     That's  what  the  statement  says. 

Mr.  Pomeroy:   I'll  offer  Exhibit  No. — what  is  it? 

The  Clerk:     Fourteefi. 

Mr.  Pomeroy:     Fourteen. 

Mr.  Gagliardi:  I  object,  incompetent,  irrelevant 
and  immaterial,  1932,  two  hundred  dollars. 

The  Court:  Oh,  I  think  I  shall  admit  it  condi- 
tionally. From  the  cross-examination  of  the  wit- 
ness there  was  a  certain  inference  there  might  have 
been  other  sources  of  income.    If  there  was  such 
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testimony  in  the  defense,  that  would  become  compe- 
tent in  rebuttal.    If  there  isn't  such  testimony  I 
will  entertain  a  motion  to  strike.   I  don't  know  why 
the  witness  [115]  shonld.be  held  for  that. 

Mr.  Gae^liardi:  All  ri^ht,  Your  Honor,  I  think 
Your  Honor  is  correct  on  that,  because  surely  in 
cross-examination  the  agreement  itself  is  sure  one 
of  those  agreement  where  a  person  aj^rees  to  pur- 
chase stock  and  then  he  takes  less  shares  of  stock 
and  which  forfeits  the  rest  of  it  when  we — — 

The  Court:  It  will  be  admitted  with  the  under- 
standing a  copy  may  be  substituted  if  it  is  an 
original  record, 

(Whereupon,  the  agreement  referred  to,  be- 
tween Mr.  Barcott  and  the  Fishermen's  Pack- 
ing Corporation,  was  admitted  in  evidence  as 
Plaintiff's  Exhibit  No.  14.) 

Mr.  Gagliardi:     May  I  see  the  copy? 

Mr.  Pomeroy:     This  is  a  certified  copy. 

The  Clerk:  Plaintiff's  Exhibit  No,  15,  for  iden- 
tification. Plaintiff's  Exhibit  No.  16,  for  identifi- 
cation. 

Mr.  Pomeroy:     You  may  step  down. 

(Witness  excused.)  [116] 

The  Clerk:  Plaintiff's  Exhibit  No.  17  for  iden- 
tification. 

Mr.  Pomeroy:  If  the  Court  please,  at  this  time 
I  offer  Exhibits  15,  16  and  17.  they  are  certified 
copies  from  the  Pierce  County  Auditor,  as  to  theise 
transactions  concerning  real  estate.  The  reason   I 
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didn't  offer  them  earlier  is  the  fact  that  we  just  got 
them,  your  Honor.  It  took  some  little  time  to  get  the 
Auditor  to  get  them  out.  And  they  are  the  same 
things  that  were  testified  to  by  the  last  witness  as 
being  some  of  the  things  he  examined  in  making  his 
report. 

Mr.  Gagliardi:  I  fail  to  recognize,  your  Honor, 
I  don't  know  the  purpose  except  of  cluttering  the 
record.  Nobody  denied  that  this  property  he  pur- 
chased and  sold  and  all  that.  They  make  no  claim 
that  he  made  a  profit  on  this  sale  of  property,  I 
don't  think,  do  you? 

Mr.   Pomeroy:     No. 

Mr.  Gagliardi:  Well,  there's  no  profit  in  this.  It 
is  merely  cluttering  the  record.  I  don't  know  why 
it  should  be  admitted  in  evidence.  I  don't  know  why 
I  should  object,  but  it  seems  to  me  it  confuse  the 
issue,  with  the  instruments  when  they  are  in  record. 

Nobody  denied  that  we  had  this  [117]  lot  and  we 
sold  it.  That's  all  there's  to  that.  And  the  deed  shows 
that  we  sold  it.  If  we  denied  that  he  sold  it,  it  would 
be  different. 

The  Court:  If  they  are  not  material,  tliere  is 
no  use  to 

Mr.  Pomeroy:     Are  you  objecting  to  them? 

Mr.  Gagliardi:  I  am  objecting  on  the  ground  it 
is  irrelevant  and  immaterial  and  merely  cluttering 
the  record. 

Mr.  Pomeroy:  They  show  transactiuiis  during 
the  year  1943,  '44  and  '45  of  real  estate,  ))y  John 
Barcott,  and  are  part  of  the  record  examined  by 
the  revenue  agent,  in  computing  the  figures  wliich 
he  was  permitted  to  testify  to  here. 
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The  Court:     Oh,  1  think  I  will  admit  that. 
Mr.  Gagliardi:     I  withdraw   my   objection   if   it 
will  make  any  arginnent  over  it. 

(Whereupon  the  certified  copies  of  real 
estate  transactions,  taken  from  the  T-ecords  of 
the  Pierce  County  Auditor,  were  admitted  in 
evidence  as  Plaintiff's  Exhibits  Nos.  .15,  IG 
and  17,  respectively.) 

Mr.  Poraeroy:     The  Government  rests.  [US] 

Mr.  Gagliardi:  Tf  your  Honor  ])leaso,  T  think 
that  the  defendant  at  this  time  refjuests  the  Court 
may  excuse  the  jury.  I  have  a  very  im[)ortant  ques- 
tion of  law  to  present  to  your  Honoi-.  Mr.  Ursich 
and  Mr.  Hale  will  present  for  the  rest  of  the  after- 
noon. 

The  Court:  Well,  it  is  nearly  adjourning  time, 
anyway,  so  I  think  I  shall  excuse  the  jurors  until 
10:00  tomorrow  morning. 

You  will  remember  the  admonition  I  gave  you  at 
the  opening  of  the  trial  with  reference  to  talking 
to  anybody  or  permitting  anybody  to  talk  to  you 
about  this  case.  Just  go  .vour  way  now  and  forget 
you  are  jurors  until  time  to  report  here  tomorrow 
at  "10:00  o'clock,  and  I  will  excuse  you. 

(Whereupon  the  jurors  retired  from  the 
court  room.) 

Now  you  may  proceed. 

Mr.  Ursich:  If  your  Honor  please,  at  this  time 
we  are  asking  this  Court  to  either  dismiss  this  case. 
or  in  the  alternative  to  ask  the  jury  to  return  a 
verdict  of — a  judgment  of  acquittal  against  the  de- 
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fendant,  John  Barcott,  on  the  ground  and  for  the 
reason  that  the  Government  has  failed  to  introduce 
sufficient  evidence  to  show  that  he  has  committed 
the  [119]  crimes  with  which  he  is  charged  in  the 
indictment. 

Your  Honor  realizes  that  this  is  a  criminal  case, 
charging  the  defendant  with  the  commission  of  a 
felony.  Your  Honor  further  realizes  the  rules  that 
are  applicable  in  criminal  cases;  namely,  that  there 
has  to  be  evidence  introduced  of  each  and  every  fact 
before  the  ease  can  be  submitted  to  the  jury  for 
their  speculation  as  to  the  guilt  or  innocence  of  the 
defendant. 

Our  taxation  system  has  been  so  constructed  that 
there  is  a  gradation  of  penalties  and  interests,  going 
all  the  way  up  until  it  subsequently  reaches  a  felony 
level.  But,  negligence,  mistake,  or  in  cases  where 
there  is  failure  of  proof,  even  though  there  may 
be  a  tax  due,  those  cases  do  not  come  in  under  a 
criminal  prosecution.  They  are  matters  that  can  be 
handled  civilly,  so  far  as  net  worth  is  concerned, 
we  can  see  no  reason  why  the  Governnient  might 
not,  and  as  a  matter  it — in  fact  it  does  use  a  straight 
net  worth  basis  for  the  proving  of  its  cases  for  the 
collection  of  tax  and  penalties  thereon.  But  that 
your  Honor  has  nothing  to  do  with  a  criminal  case 
where  you  have  to  prove  the  defendant  guilty  be- 
yond a  reasonable  doubt,  and  where  you  have  to 
prove  a  guilty  knowledge,  [120]  and  prove  each  and 
every  fact  alleged  in  the  indictment.  As  the  cases 
have  said,  you've  got  to  prove  that  there  was  a  tax 
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due  ill  tbosc  })avti('Ailar  years,  l)efore  the  Govem- 
ment  can  come  in  and  say  that  yon  have  committed 
a  crime. 

Now.  T  say  to  yonr  Honor,  that  you  can't  do  tliat 
in  a  criminal  case  on  a  straight  net  worth  basis. 
You  can  do  it  civilly.  You  should  be  able  to  do  it 
civilly.  But,  you're  coming  in  here — you've  ii^ot  to 
show  a  tax  due.  Now,  in  all  the  cases  that  we  have 
examined,  we  haven't  run  in  to  any  that  find  the 
defendant  guilty  in  a  criminal  case  on  a  sti-aight 
net  worth  basis.  There  are  cases  which  go  vei-y  close 
to  it,  but  there  are  none  that  are  as  scanty,  or 
without  evidence,  to  the  extent  that  this  case  is. 

You  have  had  here  one  salient  fact,  and  one  only 
as  I  see  it,  and  that  is  that  in  the  years  1943  the 
defendant  purchased  some  bonds.  In  the  year  3944 
he  purchased  some  bonds.  And,  in  the  year  1945 
he  purchased  more  bonds.  Tliese  bonds,  these  pur- 
chases of  bonds  are  greater  than  the  amount  of  his 
income  for  those  three  years.  Therefore,  the  Gov- 
ernment assumes,  mind  you,  and  only  assumes  that 
the  income  must  have  been  earned  during  those 
three  years.  Now,  I  say  to  [121]  your  Honor,  look- 
ing back  during  those  three  years,  how  many  men 
would  you  have  had  facing  the  bar  of  criminal 
justice  who  bought  the  full  maximmn  of  bonds 
during  those  three  years  and  never  reported  an 
income  to  equal  the  amount  of  the  jnirchase  of 
bonds.  How  many  American  citizens  dip])ed  into 
their  savings  during  those  years  and  made  purchases 
greater  than  their  income.  They  nmst  nmnbe.r  in 
the  millions.  And  that's  the  basis  of  this  case  for 
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the  Government;  because  the  man  l^ought  more 
bonds  during  those  years  than  he  reported  income, 
they  assume  and  speculate  that  he  must  have  made 
the  money  durmg  those  years.  I  submit  to  your 
Honor  that's  all  you've  got  to  go  on  in  this  case, 
and  where  are  you  going  to  determine  that  he  owed 
a  tax  on  that  basis  and  on  that  basis  alone. 

Now,  there  are  eases  where  the  Government  has 
actually  shown  certain  items  of  income  that  have 
never  been  reported.  They  have  actually  been  able, 
for  example,  to  trace  an  item  and  say,  "Here  is  an 
item  which  you  received  as  income  from  that  year. 
It  has  never  been  reported  in  your  tax  returns." 
Now  there  is  specifically  an  item  that  they  say  has 
been  received.  There  are  lots  of  cases  like  that 
where  they  show  an  asset,  money  received,  that 
wasn't  reported,  i)ut  they  trace  [122]  it.  In  this  case 
we  have  no  case  of  income  unreported  which  the 
Government  has  been  able  to  ]iut  the  finger  on  and 
say,  "There  is  an  income,  an  item  of  income  un- 
reported; therefore,  you  must  have  owed  a  tax  on 
it."  There  is  no  income  here.  It's  just  a  matter  of 
outgo.  Nothing  more  than  the  fact  that  there  was 
a  purchase  of  bonds  in  a  greater  sum  than  we 
earned.  It  is  reasonable  that  this  money  was  earned 
in  a  period  of  thirty  years  by  this  defendant.  It  is 
very  reasonable  that  a  great  deal,  if  not  all  of  that 
money,  was  purchased  in  years  earlier.  There  is 
nothing  from  those  reports  that  show  that  he  vio- 
lated— or  that  he  failed  to  report  his  liability,  his 
full  tax  liability  to  the  Government  from  the 
failure — or,  from  the  purchase  of  a  greater  amount 
of  bonds  than  income  that  he  had  in  those  years. 
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There  is  not  one  case,  I  say  again  to  yonr  Honor, 
that  we  have  been  able  to  uncover,  a  criminal  case 
I  mean,  I  do  not  mean  a  civil  case,  that  goes  on 
a  straight  net  worth  ))asis  and  where  they  can't 
particularly  point  to  a  certain  item  of  income  that 
wasn't  reported  in  the  year  in  which  they  are  trying 
to  assess  the  man  for  the  tax  and  which  they  are 
trying  to  find  him  guilty  of  a  felony,  [123] 

I  say  again,  income  actually  received,  not  re- 
ported, coupled  with  other  facts,  has  made  cases  in 
criminal  ju-osecution;  but  on  a  straight  basis,  not 
showing  any  income,  just  relying  on  an  expenditure 
alone,  saying  he  nuist  have  had  more,  how  did  he 
buy  it,  and  I  renund  you,  remind  your  Honor  tliat 
this  is  a  criminal  case,  that  we  do  not  have  to  ex- 
plain, they  have  to  prove.  It's  not  a  burden  on  the 
defendant  to  i)rove  and  to  tell  the  Government 
whether  or  not  he  had  this  money  beforehand. 
They've  got  to  prove  he  didn't  have  it.  And  they've 
got  to  prove  that  the  tax  was  due  in  those  years. 

Now,  the  e\idence  offered  liefore  your  Honor 
today,  is  this  of  such  a  nature  that  this  Court  can 
say  that  there  is  only  one  hypothesis,  and  that  is 
guilt'?  Can  your  Honor  say  that  the  purchase  of 
more  1  onds  in  any  of  those  three  years  indicates 
a  fraud  to  the  Government,  and  that  there  was  a 
tax  due  during  those  years f  I  submit  to  your  Honor 
that  you  can't,  or  any  other  living  human  being 
can  so  do.  T  have  a  case  here — I  feel  there 's  no  need 
to  cite  the  name  of  the  case,  the  books  are  full  of 
the  particular  quotation  with  reference  to  whether 
or  not  a  case  should  be  sent  to  the  jury  on  circmn- 
stantial  evidence.  [124] 
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Our  courts  have  repeated  this  hundred  of  times 
in  criminal  cases.  "Unless  there  is  a  substantial 
evidence " 

Mr.  Pomero}' :     What  is  the  citation? 

Mr.  Ursich:  Yoffey  against  United  States,  153 
Fed.  2nd,  570. 

" unless   there   is   a   substantial   evidence    of 

facts  which  exchides  every  other  hypothesis  but  that 
of  guilt,  it  is  the  duty  of  the  trial  court  to  instruct 
the  jury  to  return  a  verdict  for  the  accused,  and 
where  all  the  substantial  evidence  is  in  as  con- 
sistence v,dth  innocence  as  with  guilt,  it  is  the  duty 
of  the  appellant  court  to  reverse  the  judgment  of 
conviction."  I  cite  that  ease  only  for  that  rule  of 
law,  and  nothing  else.  It  follows  through  our  entire 
Federal  jurisprudence. 

Where  a  case  is  presented  on  circumstantial  evi- 
dence, this  Court  has  got  to  say  that  the  evidence 
excludes  every  other  hypothesis  except  guilt.  This 
Court  has  to  say  that  when  John  Barcott  purchased 
more  bonds  in  1923  than  he  reported  income,  that 
that  indicates  exclusive  of  every  other  hypothesis 
that  he  defrauded  the  Government  of  the  United 
States. 

That's  what  your  Honor  has  got  to  determine  to 
submit  this  case  to  the  jury.  I  sulmiit  to  [125]  your 
Honor  that  it  isn't  here.  Well,  there  may  be  tax 
liability.  I  don't  know\  But.  that's  a  different  mat- 
ter. Here  you  have  a  man  who  after  thirty  yeare 
of  living  in  this  city,  conducting  himself  as  an 
honorable  man,  comes  before  the  liar  of  criminal 
justice.  On  what?  On  speculation,  on  inference,  and 
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nothing  more.  It's  just  as  reasonable  that  ho  Miadc 
these  purchases  out  of  money  that  he  a('((uii'od 
before.  Your  Honor  is  the  guai'dian  of  tlic  rights  of 
the  people.  I  feel  that  your  Honor  is  familiar  with 
all  that  I  have  told  him  toda,y.  I  feel  further  that 
your  Honor  is  not  going  to  permit  an  infringement 
in  the  fields  of  criminal  law  on  what  I  maintain  is 
no  evidence  whatsoever. 

It  may  be  set  out  by  some  that  there  is  some 
evidence.  Assume  that  there  is,  without  admitting, 
some  evidence,  it  doesn't  square  with  the  hypotheses 
of  guilt  and  nothing  else.  And  that's  what  your 
Honor  is  bound  to  determine  today. 

If  the  defendant  ow^es  a  tax,  he's  got  to  pay  it. 
He's  got  to  pay  it  with  penalties,  or  wdiatever  it 
is,  but  that's  not  the  question  today.  We  only  have 
one  question — did  they  make  out  a  case?  It's  on 
circumstantial  evidence,  nothing  else.  The  circum- 
stances in  this  case  are  just  as  consistent  with  inno- 
cence as  [126]  they  are  with  guilt.  And  being  so, 
this  Court  can  do  only  one  thing,  as  I  see  it.  It  can 
determine  that  there  has  been  no  proof.  If  there 
is  any  tax  due  in  those  three  years,  tlie  corpus  of 
this  case  has  not  been  established,  and  I  ask  the 
jury  to  render  a  judgment  of  acquittal. 

I  don't  know  whether  Mr.  Hale  has  something 
further  to  add  on  what  I've  said. 

Mr.  Hale:  If  the  Court  please,  I  think  Mr. 
XJrsich  has  covered  the  point  quite  thoroughly. 
However,  I  have  one  case  I  would  like  to  invite 
your  Honor's  attention  to.  That  is  Nicola  vs.  the 
United  States,  an  ap})eal  from  the  Third  Circuit, 
72  Fed.  2nd,  page  780. 
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In  that  case  there  was  substantial  evidence  that 
the  defendant  had  arbitrarily  allotted  to  one  of  his 
corporations,  a  commission  on  the  sale  of  patent 
rights  in  the  sum  of  a  hundred  thousand  dollars. 
And  an  argument  arose  as  to  whether  or  not  he 
should  have  allotted  this  before  the  negotiations 
or  afterwards.  He  frankly  took  the  position  that  the 
Ijargaining  did  not  have  to  proceed  the  actual  trans- 
fer of  the  money.  Now,  the  Court  in  reversing  a 
conviction  in  the  lower  court — incidentally  he  wrote 
a  letter,  [127]  although  it  wasn't  admitted  in  evi- 
dence, but  there  was  a  controversy  over  the  letter, 
but  the  allotment  of  various  income  in  several  cor- 
porations was  referred  to  as  ''shifts"  and  "pass- 
ings." At  page  786  the  Court  says:  "But  if  the 
shifts  and  passings  represented  facts  and  real 
transactions,  the  operation  through  his  different 
corporations,  rather  than  individually  and  person- 
ally, or  the  shift  from  operating  through  a  par- 
ticular corporation  in  one  enterprise  to  another 
corporation  in  another  enterprise,  m  order  to  lower 
his  tax  right,  he  was  within  his  legal  rights  and 
was  not  guilty  of  violating  the  law. 

"In  view  of  the  fact  that  there  is  no  evidence 
showing  that  any  entry  in  any  or  all  of  the  books 
did  not  represent  the  fact  which  it  purported  to 
represent,  or  that  there  was  an  alteration  of  any 
entry  or  that  there  was  a  false  entry  in  any  of 
the  books,  it  is  reasonable  and  legal  to  infer  that 
he  made  shifts  and  passings  within  the  law."  And 
they  quote  the  elementary  rule  of  criminal  law. 
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"Unless  there  is  substantial  evidence  of  facts 
which  exclude  every  other  hypothesis  l)iit  that  of 
guilt,  it  is  the  duty  of  the  trial  court  to  instruct 
the  jury  to  return  a  verdict  for  the  accused."  I 
repeat  this  [128]  lanj^uage,  "unless  there  is  a  sifb- 
stantial  evidence  of  fact  which  exclude  every  other 
hypothesis  but  that  of  guilt,  it  is  the  duty  of  the 
trial  court  to  instruct  the  jury  to  return  a  verdict 
for  the  accused.  And  where  all  the  substantial  evi- 
dence is  as  consistent  with  innocence  as  with  guilt, 
it  is  the  duty  of  the  appellate  court  to  reverse  a 
judgment  of  conviction." 

This,  if  your  Honor  please,  is  an  income  tax  case. 
Now  what  are  the  assumptions  in  which  the  Gov- 
ernment engages  here?  The  Government  engages, 
in  order  to  prepare  its  figures,  that  in  1919  John 
Barcott  was  absolutely  penniless,  without  a  dime,  he 
didn't  liave  anything,  or  perhaps  he  was  suddenly 
materialized  into  existence  on  that  date.  Tlie  Gov- 
ernment's principal  witness,  and  there  is  reiterated 
in  this  Court,  in  this  case,  time  and  time  and  again, 
tliat  this  whole  case  is  founded  upon  a  theory  of 
net  worth.  And  the  net  worth  is  based  u]^on  the 
assumption  that  this  income  occurred  in  1942.  1943 
and  1944 — I  mean,  the  years  '43,  '44  and  '45,  solely 
because  he  purchased  bonds  during  those  years. 

Now,  is  the  Court  at  liberty  to  allow  this  jury 
to  speculate  upon  a  matter  of  that  kind?  That's 
all  it  amounts  to.  Is  the  Court  at  li1)erty  to  tell  [129] 
the  District  Attorney  of  the  United  States  that  "if 
you  can  get  out  and  find  any  men  who  lias  s]>ont 
more  monev  in  a  c>iven  vear  than  his  known  assets. 
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you  can  send  him  to  the  penitentiary.  Just  find  ex- 
penditures in  excess  of  what  you  deem  to  he  his 
income,  and  you  don't  need  to  prove  anything  else." 

Now,  if  your  Honor  please,  all  of  the  cases  which 
we  have  been  able  to  find  showed  conclusively  that 
the  Government's  case  is  bottomed  on  something. 
It's  laid  upon  a  foundation  of  a  net  worth  as  of 
a  given  date,  and  in  establishing  the  case  from  there 
on  they  must  show  an  increase  in  the  net  worth 
from  that  given  date.  Most  of  the  cases  shoAved  bank 
statements.  Most  of  the  cases  show  that  on  a  certain 
day  the  defendant  told  the  bank  in  order  to  borrow 
money  that  he  had  so  much  money — listed  his  assets. 
And  from  there  on  in  the  Government,  of  course, 
can  show  income  by  cash  in  hand  paid  to  them,  by 
checks;  and  that  coupled  with  large  expenditures, 
establishes  a  net  worth  case. 

Incidentally,  if  your  Honor  please,  the  tei'm  net 
worth  is  a  catch  phrase  used  by  the  Internal  Reve- 
nue. It  is  not  a  judicial  expression.  That's  how  they 
characterize  it,  but  the  courts  don't  so  characterize 
it.  True,  the  expression  is  used,  but  [130]  no  court 
has  said,  "If  we  can  show  a  net  worth  on  a  certain 
day,  or  if  you  can  show  a  net  worth  on  a  certain  day 
without  showing  income,  that  you  got  a  case." 

In  the  case  at  bar  there  is  absolutely  no  predicate 
laid  prior  to  January  of  194.3.  That  is  all  assump- 
tion. That's  way  up  in  the  clouds.  That's  guess 
work.  The  Court  would  have  to  indulge  in  a  negative 
assumption  that  this  man — this  man  was  penniless 
prior  to  that  time,  in  order  to  submit  this  case  to 
tlie  jury. 
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Now  this  is  a  crirriLiial  (ase.  Every  element  of  the 
ci'iiiio  must  Ije  proved  by  the  Government.  We  stand 
licre  presumed  iimocent  throughout  all  stages  of 
this  trial.  It  seems  to  me,  your  Honor,  that  the 
Court  has  no  alternative,  no  other  alternative  but 
to  take  this  case  from  the  jury  at  this  time. 

Tlie  Court :  T  shall  have  to  deny  the  motion  and 
allow  you  an  ex('e])tion,  and  I  might  state  in  i)assing 
that  I  am  not  finding  fault  with  the  argiunent  ad- 
vanced by  either  counsel  as  to  what  the  law  is,  when 
we  come  to  instruct  the  jury.  The  case  cited  by  you, 
Mr.  Hale,  is  a  part  of  the  substance  of  an  instruc- 
tion— the  Court  gives  almost  a  stock  instruction  on 
the  weight  to  be  given  circumstantial  evidence  when 
circumstantial  evidence  is  relied  upon,  but  in  order 
to  grant  a  motion  [131]  such  as  is  made  in  this  case, 
either  to  dismiss  the  action  for  want  of  proof  or  to 
direct  a  verdict  of  not  guilty,  the  Court  must  assume 
that  the  proof  is  totally  lacking  in  making  an  issue 
of  fact  for  the  trier  of  the  facts  to  determine.  Had 
the  Court  the  responsibility  of  passing  ni)on  the 
facts  thnt  would  be  an  entirely  different  situation 
and  the  argument  would  l)e  very  apropos.  It  is  not 
for  me  to  connnent  in  passing  whether  this  theory 
of  so-called  net  worth  is  the  pro])er  basis  under  a 
set  of  facts  such  a  are  disclosed  here,  where  there 
was  a  business  that  was,  through  the  years  that  are 
mentioned  here,  apparently  quite  a  profitable  busi- 
ness, but  such  records  as  the  Internal  Revenue  De- 
partment require  from  time  to  time — the  testimony 
of  one  of  the  Internal  Revenue  agents  was  that  they 
were  not  available — were  not  being  kept. 
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Now  whether  the  circumstance  that  the  net  worth 
year  after  year,  through  the  three  years  here  is  one 
where  you  can  say  the  inference  is  equally  as  great 
pointing  towards  innocence  as  it  is  guilt  as  a  matter 
of  law,  is  quite  a  different  situation,  and  I  couldn  't 
say  that  because  that  is  a  question  for  the  trier  of 
the  facts  to  determine  under  the  proper  instruction 
to  be  given.  The  question  as  to  whether  it  will  be 
a  civil  liability  or  a  criminal  liability  is  sometimes 
identical.  The  only  difference  there  is,  is,  the  weight 
of  the  [132]  evidence.  One  is  proof  beyond  all  rea- 
sonable doubt  and  the  other  is  proof  by  the  greater 
weight  of  the  evidence.  In  fact  the  case — and  I  can't 
give  it  to  you  at  the  moment — the  Supreme  Court 
of  the  United  States  passed  upon  that  identical 
question  where  the  taxpayer  was  tried  and  he  was 
acquitted  on  a  charge  such  as  you  have  here.  The 
department  sought  to  levy  the  tax  and  the  penal- 
ties— fifty  per  cent  penalty,  and  the  case  went  to 
the  tax  court  in  the  first  instance  but  finally  wound 
up  in  the  Supreme  Court  of  the  United  States,  and 
Justice  Brandeis  wrote  the  opinion  and  said  that 
the  criminal  case  is  not  res  adjudicata  of  the  civil 
case,  even  though  the  same  charge  is  made.  And  so 
here,  when  we  compare  criminal  liability  with  civil 
liability,  we  must  always  recognize  the  distinctions 
between  the  weight  of  evidence  or  the  proof  re- 
quired, and  the  defendant  must  always  in  a  criminal 
case  be  given  the  presumptions  of  innocence,  but 
to  say  under  the  state  of  this  record  as  made  hero 
now — and  I  must  accept  it  because  it  is  not  contro- 
verted, that  it  leaves  no  issue  of  fact  at  all  to  tl^e 
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trier  of  the  facts  would  be  an  assumption  of  an- 
tliority  I  am  afraid  that  the  Court  hasn't  the  ri<j;ht 
to  take,  even  in  a  criminal  case,  and  I  shall  have 
to  deny  the  motions — both  motions  and  allow  excep- 
tions, and  we  will  proceed  with  the  defense 
tomorrow.  [133] 

TTow  loni;-  do  yon  tliiiik  it  will  require  for  the 
defense,  before  yon  ^et  the  instructions? 

Mr.  Ga^liardi:  After  the  adjournment,  your 
Honor,  we  may  consult — we  may  not  introduce  any 
evidence,  and  we  may.  If  we  do  introduce  evidence 
it  will  take  all  day  tomorrow.  We  may  decide  to 
stand  on  the  record  as  it  is  made,  because  of  our 
o])inion  concerninsi;  the  sufficiency  of  the  evidence, 
and  may  not  have  to  have,  but  we  won't  know  until 
morning;.  I  want  to  consult  with  counsel. 

The  Court :  Of  course  that  is  your  privilesc?.  but 
I  would  like,  if  you  have  any  requested  instructions 
that  you  want  submitted  to  the  jury,  you  get  them. 
I  would  like  to  have  them — the  Government's,  now. 

Mr.  Pomeroy:  I  will  send  them  into  your 
chambers. 

The  Court:     And  serve  them  on  counsel. 

Mr.  Gairliardi:  T  will  have  them  the  first  thins^ 
in  the  morning-,  your  Honor.  I  doif  t  know  tliat  they 
hav(^  prepared  any  instructions.  There  are  two  oi* 
three  instructions  I  ]irepared,  and  I  don't  know 
how  many  more  they  have  prepared  themselves.  We 
will  have  them  early  in  the  morning. 

Mr.  Hrsich:  If  your  Honor  please.  I  have  dis- 
cussed this  matter  with  Mr.  Pomei'oy  of  takini;  two 
or  [134]  three  exhibits,  so  we  may  examine  them 
this  evening' 
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Mr.  Pomeroy:     I  have  uo  objection. 

Mr.  Ursich :  There  are  some  from  the  bank.  We 
would  like  to  look  them  over. 

The  Court :  Yes.  If  there  is  nothing  further,  ad- 
journ court  until  10:00  o'clock  tomorrow  morning. 

(Whereupon   adjournment   was   taken    until 
10:00  o'clock  a.m.  October  31,  1947.)   [135] 

October  31,  1947,  10:00  o 'Clock  A.M. 

The  Court  met  pursuant  to  adjournment;  all 
parties  present. 

The  Court:  Now,  if  there  is  nothing  further 
before  the  jury  comes  in — Mr.  Gagliardi,  do  you 
have  anything  further? 

Mr,  Gagliardi:  I  was  going  to  ask,  if  Your 
Honor  please,  just  a  few  minutes  to  renew  our  mo- 
tion for  non-suit.  That  is  the  requested  instructions. 

The  Court :     Are  they  in  duplicate  ? 

Mr.  Gagliardi:  I  can  give  it  to  Your  Honor  in 
duplicate,  but  I  have  it — This  is  the  original,  Mr. 
Clerk. 

The  Court:     Just  pass  them  up. 

Mr.  Gagliardi:  The  defendant,  I— if  Your 
Honor  please,  I  would  like  to  renew  our  motion 
for  dismissal  of  the  action  for  the  reason  that  the 
evidence  were  insufficient,  or  they  are  insufficient  to 
submit  it  to  the  consideration  of  the  jury.  The  argu- 
ment made  by  counsel  yesterday  failed  to  point  out 
to  Your  Honor  a  very  important  feature  of  the  case, 
and  that  is  this :  This  defendant  is  indicted  for  hav- 
ing reported  less  income  than  which  he  actually 
made,  but  the  Government  [136]  limited  the  source 
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of  this  iiieonio,  and  tliat  is  the  Government  in  tlic 
hill  of  pai-ticular,  specified  exactly  where  tliis  in- 
come— this  income  came  from,  and  that  is  first  in 
this  bill  of  paiticnlar,  and  the  bill  of  particular  is 
])art  of  the  indictment,  and  the  Governmejit  must 
of  necessity  limit  itself  to  prove  an  indictment  no 
farther  than  that.  We  are  not  called  upon  to  de- 
fend anything  else. 

Now,  tlie  indictment  in  the  bill  of  particular  says 
this:  "The  source  of  income  were  dividends  from 
stockholdiii"-,  Fishermen  Packing  Corporation  of 
Anacortes;  interest  was  from  Government  bond  Se- 
ries "G";  interest  from  saving  account  in  the  Na- 
tional Bank  of  Washington,  and  from  a  real  estate 
contract  and  conditional  sale  contract  for  the  sale 
of  personal  property,  in  each  of  which  Anton  Bar- 
cott  was  the  jjurchaser;  item  interest  on  bond,  was 
from  the  Government  bond ;  item  income  from  busi- 
ness, is  from  the  restaurant  business  known  as  the 
California  Oyster  House,  940  Pacific  Avenue,  Ta- 
coma,  Washington. ' ' 

Now,  that's  the  indictment  itself.  And  I  say  to 
Your  Honor  that  there  isn't  a  single  of  evidence 
that  this  income  came  from  any  sources.  All  the 
Government  has  here  says  that  on  Jamuiry  1,  1943 
[137]  the  defendant  had  a  certain  amount  of  assets, 
and  that  at  the  end  of  the  year  he  had  a  larger 
amount  of  asset  than  his  reported  income.  That  not 
necessarily  mean  that  this  defendant  derived  this 
income  from  the  restaurant,  nor  that  he  derived 
from  this  interest  unless  they  prove  it.  Now,  the 
interest  amount  is  reported  on  the  income  itself. 
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The  amoimt  which  the  Government  says  he  earned 
is  reported,  because  it's  in  evidence.  The  amount 
of  business  reported  from  the  California  Oyster 
House  is  reported  in  that  income  tax  return;  but 
there  is  no  evidence  here  wherein  the  Court  could 
say  to  this  jury  that  this  defendant's  income  was 
from  the  California  Oyster  House  and  no  other 
sources.  And  this  is  a  criminal  case.  It  is  not  a  civil 
action.  It's  a  man  is  put  here  in  jeopardy  for  his 
liberty,  and  the  Government  must  prove  beyond  a 
reasonable  doubt  every  allegation  in  the  complaint. 
And  what  are  the  allegations?  That  he  derived 
this  income  from  sources,  the  California  Oyster 
House.  And  I  defy  counsel  on  the  other  side, 
or  I  defy  any  person,  to  point  out  a  scintilla  of 
evidence  here  that  this  income  was  from  this  sources 
and  no  other  sources.  Su]ipose  he  had  some  other 
business;  suppose  that  he  had  [138]  gambled;  sup- 
pose that  he  stole  the  money ;  or  suppose  that  he  had 
some  other  income  from  some  other  sources  which 
he  should  pay  tax  on  it ;  yet,  it  is  not  reported  and 
it  is  not  made  in  the  indictment,  and  Your  Honor 
has  no  right  to  send  this  case  io  the  jury  and  say 
to  the  jury,  "You  speculate,  conjecture,  wherein 
this  income  come  from. ' '  The  proof  must  be  certain, 
the  proof  nnist  be  beyond  a  reasonable  doubt,  and 
the  function  of  the  Court  is  to  the  jury — take  the 
case  away  from  the  jury  when  there  is  no  evidence 
upon  which  to  base  a  verdict. 

What  are  the  evidence  here?  Not  a  scintilla  of 
evidence.  Your  Honor,  that  this  income  was  derived 
from  the   California  Oyster  House,   or  any  other 
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evidence.  All  tlie  Government  bases  liis  income — 
bis  case  wbolly  on  net  worth.  Tben  be  savF  on  tbe 
first  of  tbe  period  wbicb  we  are  indicating  this  de- 
fendant, be  bad  assets  to  a  certain  anioimt,  at  tbe 
end  of  tbe  period  be  bad — bis  assets  were  a  certain 
amount,  tberefore  bis  income  was  somewbere  el^e. 
But  wbere?  From  wbat  sources? 

We  are  asked  in  tbe  bill  of  pavticuhn-  tc  tell  ns 
wbat  sources  we  derived  tbis  income.  And  they 
come  to  and  says,  "tbis  is  tbe  sources  wbicli  yon 
derived  it."   But,  tbey  failed  to  prove  it. 

And  I  say  to  Your  Honor,  sincerely,  after  [139] 
giving  all  this  thought,  and  all  night,  that  there  isn't 
a  scintilla  of  evidence,  in  justifying  tbis  case  to  be 
sent  to  the  jury  to  s])ecTdate  as  to  whether  or  not 
tbis  defendant  actually  made  that  money  in  that 
restaurant  or  whether  he  got  it  some  other  places. 

If  be  did  get  it  iu  some  other  jilaces,  if  tbe  evi- 
dence were  here  that  he  got  it  from  some  other 
places,  it  would  be  your  duty  to  tell  tbe  jury  that 
was  not  admissible.  He  was  bound  to  confine  itself 
within  tbe  indictment,  and  no  further ;  within  the 
bill  of  particular,  and  no  farther.  And  I  say,  Your 
Honor,  that  tbe  evidence  here  is  nothing.  I've  wit- 
nessed nothing  in  my  thirty-two  year  of  practice  of 
law,  I  never  find  a  case  where  the  jury  would  be 
allowed  to  speculate,  to  conjecture,  to  guess,  and  to 
say  that  tbis  come  from  a  restaurant  when  thei*e 
isn't  a  scintilla  of  evidence,  and  not  a  word  that  it 
was  come  from  tbis  x^articular  sources. 

I  say.  Your  Honor,  that  the  motion  for  non-suit, 
a  dismissal,  should  be  granted. 
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The  Court:  Mr.  Gagliardi,  I  may  say  that  when 
the  motion  for  a  bill  of  particulars  was  made  here, 
the  Court  was  in  grave  doubt  whether  a  bill  of  par- 
ticulars should  have  been  furnished.  Granting  or 
denying  the  bill  of  particulars  is  a  purely  discre- 
tionary [140]  matter  with  the  Court,  but  in  this 
case  there  was  grave  doubt  as  to  whether  the  Gov- 
ernment could  particularize  with  the  degree  that  it 
frequently  can  when  it  makes  a  charge,  because  the 
defendant  himself,  not  having  kept  his  books  of  ac- 
count and  records,  in  compliance  with  the  Internal 
Revenue  law,  on  the  civil  side,  and  in  the  regula- 
tions that  are  made  for  the  enforcement  of  the 
Internal  Revenue  law,  and  I  think  an  examination 
of  the  record  when  this  apj^lication  for  the  bill  of 
particulars  was  before  the  Court,  would  indicate 
the  Court  did  not  mean  to  so  limit  evidence  that 
upon  the  indictment  itself,  proof  could  no  be  made 
to  support  the  allegations  of  the  indictment. 

I  might  suggest  to  counsel  that  in  the  earlier  days 
of  the  practice  of  criminal  law,  the  office  of  a  bill  of 
particulars  in  the  Federal  Courts  was  more  strictly 
construed  than  it  is  under  the  new  rules  of  criminal 
procedure,  and  likewise  under  the  new  rules  of  civil 
procedure.  The  Government  is  not  required  to 
prove  the  shortage  in  the  retui-n  was  the  exact  sum 
that  was  set  forth. 

Mr.  Gagliardi:  I  think  Your  Honor  construes 
the  law  more  liberally  than  counsel  for  the  Govern- 
ment. The  Government  says  that  it  must  be  a  [141] 
substantial  amount,  and  whether  a  substantial 
amouitt  is  not  fifty  dollars  or  seventy-five  dollars 
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when  we  are  charged  here  with  defrauding  the  Gov- 
ernment of  five  or  six  thousand  dollars,  you  cannot 
base  a  criminal  prosecution  on  that  basis  alone. 

Tlie  Court:  I  don't  know  what  the  Govmmienl 
said  in  that  regard.  I  was  just  pointing  out  to  you 
that  it  is  not  incumbent  upon  the  Government  in 
this  charge  to  j)rove  the  exact  figures. 

Mr.  Gagliardi :  Your  Honor  mean  to  say  then 
that  the  bill  of  particulars  may  deceive  the  de- 
fendant in  believing  that  is  all  he  must  confront 
himself  with,  to  prove  and  disprove ;  that  the  bill  of 
particidars  may  be 

The  Court:  I  am  not  dealing  in  generalities,  Mr. 
Gagliardi :  I  am  speaking  of  the  case  that  we  have 
before  us,  and  the  way  that  that  motion  for  a  bill 
of  particulars  arose. 

Your  motion  will  have  to  be  denied  and  an  excep- 
tion allowed.   Bring  in  the  jury,  Mr.  Bailiff. 

(Whereupon,  the  jurors  resumed  their  seats.) 

The  Court:  Now  you  may  proceed  wnth  the  de- 
fense. [142]  ' 

Mr.  Ursich:  If  Your  Honor  please,  ladies  and 
gentlemen  of  the  jury,  yesterday  j^ou  heard  the 
Government  put  on  its  case,  purported  to  prove  the 
defendant,  John  Barcott,  attempting  to  show  to  you 
that  he  had  wilfully  and  knowingly  attempted  to 
defeat  and  evade  his  taxes  for  the  years  1943,  1944 
and  1945. 

Although  this  attempt  on  the  part  of  the  Gov- 
ernment to  prove  that — those  facts  is,  we  believe, 
based  completely  on  conjectui;e,  speculation^  and;  as- 
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sumption,  and  nothing  else,  we  still  want  to  intro- 
duce evidence  to  you  people  to  show  you  that  even, 
that  speculation,  and  that  conjecture 

Mr.  Pomeroy:  If  the  Court  please,  I'll  object 
at  this  time.  I  think  this  is  for  the  purpose  of  show- 
ing what  evidence  he  is  going  to  put  on. 

The  Court :     Yes. 

Mr.  Ursich:  We  intend  to  prove  to  you  this 
morning  by  the — that  the  defendant,  John  Barcott, 
in  the  year  1945 — or,  1919  entered  the  restaurant 
business  in  the  City  of  Tacoma,  the  same  restaurant 
which  he  now  has,  the  California  Oyster  House, 
that  at  the  time  he  entered  into  that  business  he 
had  [143]  a  certain  amount  of  money  which  he 
had  previously  earned.  Not  a  great  amount  of 
money,  but  about  five  or  six  or  seven  thousand  dol- 
lars— I  don't  know  exactly,  but  the  proof  will  be 
shown  in  that  respect — ^but  he  had  that  money  when 
he  went  into  the  restaurant  business  in  1919;  tliat 
he  went  into  that  business  and  he  continued  through 
it  up  to  the  present  date,  or  unil  his  son  came  back 
from  the  service  and  has  taken  over  the  business. 

The  evidence  further  shows,  that  during  all  these 
years  that  John  Barcott  was  actively  engaged  in 
the  operation  of  that  business ;  that  he  worked  there 
days,  year  in  and  year  out;  that  his  wife  worked 
there,  from  the  year  1920  until  the  year  1938;  that 
in  the  year  1928  his  son,  who  was  fourteen  years  of 
age,  came  down  to  the  restaurant  and  that  he  worked 
in  that  restaurant  up  until  the  time  that  war  was 
declared  and  when  he  went  into  the  service,  and 
that  he  is  now  back  there  again. 
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The  evidence  will  show  that  these  people  lived 
very,  very  fiiigally.  It  will  be  pointed  out  to  you 
that  in,  during  all  of  this  time  the  defendant  has 
never  owned  an  automobile,  that  he  has  no  vices  of 
any  kind,  no  place  where  he  spends  any  money.  It 
will  further  be  shown  to  you  that  the  defendant's 
wife  ran  a  [144]  very  close  home;  that  clothing  for 
the  children  was  even  in  the  early  years  purchased 
from  second-hand  sources;  and  that  these  people 
were  thrifty,  and  in  the  highest  type  of  legality 
have  over  a  period  of  twenty-five  or  thirty  years 
accumulated  a  little  money. 

The  evidence  will  further  show  that  in  all  these 
years  that  this  business  was  being  operated  that  the 
defendant  was  making  money,  two  hundi'ed  and 
fifty,  or  three  hundred  and  fifty,  or  four  hundred 
dollars  a  month.  Time  has  gone  by,  Tuany  years 
have  gone  by,  and  it's  difficult  to  tell  what  the  earn- 
ings were  for  any  month ;  but  the — generally  it  can 
be  said  that  this  business  made  some  money  through 
the  efforts  of  this  family,  every  month  he  made  a 
substantia]  amount,  which  money  was  not  spent,  but 
which  money  was  carefully  saved  over  a  period  of 
many  years. 

The  evidence  will  further  show  that  at  the  time 
Mrs.  Barcott  married  this  defendant  that  she  had 
approximately  six  thousand  dollars  in  cash  which 
was  put  together  with  what  the  defendant  had  at 
the  time. 

We  will  further  show  you  that  sometime  in  the 
late  twenties  the  defendant  received  the  sum  of 
twenty-five  hundred  dollars  at  the  time  of  the  death 
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of  Mrs.  Barcott's  mother.  Also  during  this  time, 
somewhere  in  the  late — 1929,  we  will  show 
you  that  Mr.  Barcott  purchased  an  interest  in  a 
fishing  boat  for  approximately  five  thousand  dol- 
lars, and  that  he  had  an  interest  in  that  boat  for 
seven  or  eight  or  nine  years,  that  during  that  time 
he  made  eight  or  nine  thousand  dollars,  that  is,  he 
received  from  that  boat  eight  or  nine  thousand  dol- 
lars from  his  earnings,  approximately;  that  he  did 
sell  the  boat  subsequently  at  a  loss — he  lost  three 
thousand  or  thirty-five  hundred  dollars  from  the 
actual  sale  price  of  the  boat,  but  that  during  those 
years  he  did  have  an  income  from  it  that  amounted 
to  eight  or  nine — ^maybe  ten,  I  don't  want  to  say 
just  what,  without  knowing.  It's  been  a  long 
time  ago. 

But  we  will  show  you  that  the  defendant  had 
these  sources  of  income  in  the  early  days.  We  will 
show  you  further  that  during  the  years  that  Mrs. 
Barcott  spent  in  that  restaurant  that  she  received 
a  source  of  income  which  she  did  not,  and  Mr.  Bar- 
cott, did  not  report  to  the  Government.  Maybe  they 
were  supposed  to  report  it,  but  they  never  thought 
that  the  money  she  received  from  tips  was  report- 
able income.  Mrs.  Barcott  was  in  that  restaurant 
foi-  eighteen  years,  and  the  testament — testimony 
will  show  from  the  evidence  introduced  here  [146] 
that  at  that  restaurant  she  was  able  to  make  any- 
where from  five  to  ten  dollars  a  day,  sometimes 
more,  in  tips,  in  gratuities  that  were  given  to  her 
from  patrons  in  that  restaurant.    She  will  show  to 
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you  by  hw  testimony  that  this  money  was  used  to 
operate  all  of  the  expenses  of  the  family  and  that 
there  was  even  some  left  over,  a  good  deal  was  left 
over,  was  returned  to  Mr.  Barcott  and  it  would  go 
in  the  savings,  and  that  none  of  the  money  which 
they  got  from  the  restaurant,  actual  restaurant 
operation,  had  to  be  used  for  family  purposes  or  for 
living  purposes. 

The  evidence  will  show  that  over  a  period  of  that 
time  that  money  amounted  to  a  considerable  amount, 
tliirty  to  forty  thousand  dollars,  that  she  received 
during  the  eighteen  years,  during  her  efforts  in 
operating  that  Oyster  House. 

So,  when  we  complete  our  case,  I  think  we '  will 
show  to  you  conclusively  that  the  present  woi'th 
that  the  defendant  has  was  not  acquired,  as  the 
Government  would  have,  tell  you,  was  not  acquired 
during  the  years  '43,  '44  and  '45,  but  was  acquired 
over  a  period  of  twenty  some  odd  years  by  the 
diligent  effort  of  Mr.  Barcott  and  Mrs.  Biarcott, 
and  that  a  good  portion  of  that  income  was  saved 
by  reason  of  the  fact  that  [147]  Mrs.  Barcott  was 
in  that  restaurant  for  eighteen  years  as  a  waitress 
and  that  she  received  substantial  moneys  in  tips, 
which  made  it  possible  for  these  people  to  aceimm- 
late  by  the  year  1942,  or  before  this  was  brought, 
total  assets  of  ninety  or  a  hundred  thousand  dollars, 
or  sixty  to  sixty-five  thousand  dollars  was  payable. 

And  when  you've  heard  us,  ladies  and  gentlemen, 
we  expect  you  to  return  a  verdict  of  "Not  Guilty'' 
and  return  this  man  back  to  his  :fainilv.'',     ■• 


176  John  Barcott  vs. 

JOHN  BAECOTT 

the  defendant,   after  being  first  duly  sworn,  was 
examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Gagliardi: 

Q.     State  your  name  to  the  Court  and  jury. 

A.     John  Barcott. 

Q.     How  old  are  you'?  A.     Fifty-four. 

Q.     Mr.  Barcott,  where  were  you  born? 

A,     I  was  born  in  Yugoslavia. 

Q.     When  did  you  come  to  Tacoma? 

A.     1913. 

Q.  And  when  you  came  to  Tacoma,  what  bus- 
iness, if  any,  or  [148]  what  occupation  did  you 
enter  into^ 

A.     I  went  a  fishin'. 

Q.     What  do  you  mean,  fishing  business? 

A.  Fish — in  the  fish  business  and  Forsama — I 
was  fishing  with — on  the  "Forsama." 

Q.     You  mean  you  went  out  on  the  sea  fishing? 

A.     Yes. 

Q.     Fishing  vessel?  With  other  crew? 

A.     Yes. 

Q.  And  for  how  long  a  period  of  time  did  you 
do  fishing? 

A.  From  1913  to  part  of  a  1919,  before  I  went 
to  business. 

Q.  And  in  1919,  did  you  go  in  any  other  bus- 
iness? 

A.     Yeah,  in  1919  I  went  in  a  business. 
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Q.    What  kind  of  a  husiness? 

A.     A  restaurant  business. 

Q.  How  much  money  or  cash  did  you  have  at 
the  time  that  you  entered  the  restaurant  business, 
which  you  earned  in  the  fishing  business? 

A.     I  got  about  six  thousand  dollars. 

Q.  Six  thousand  dollars.  And  did  you  go  into 
the  restaurant  business — did  you  buy  a  restaurant 
which  was  already  in  existence?  A.     Yes. 

Q.     Who  did  you  buy  it  from?  [149] 

A.     I  buy  it  from  the  fella — he's  a  Greek  fella. 

Q.     Do  you  recall  his  name?  A.     Huh? 

Q.     Do  you  recall  his  name? 

A.  His  name  was — the  first  name  I  knows  a 
Gus,  but  I  can't  tell  you  last  name. 

Q.     And  did  you  pay  for  the  restaurant? 

A.     Yes,  sir. 

Q.  How  much  investment  did  you  make  when 
you  purchased  the  restaurant? 

A.     Well,  it  cost  about  three  thousand  dolla»*8. 

Q.  And  who  purchased  the  restaurant,  you  and 
anybody  else? 

A.     There  was  a  fellas  with  me. 

Q.     There  was  a  fellow  with  you  ? 

A.     Yeah. 

Q.    Was  he  a  cook  ?  A.    Yes. 

Q.     And  did  you  take  him  as  a  partner 

A.    Yes. 

Q. to   go   in   business   together?    And  how 

much  you  two  spend,  about  three  thousand  dollars? 

A.    Three  thousand  dollar. 
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Q.     How  much  was  your  investment  ? 

A.     All  ray  investment  was  there.  [150]  | 

Q.  Well,  who  advanced  the  money  then,  fol  the 
purchase  ? 

A,     I'm  the  one  that  financed  the  money. 

Q.  And  how  long  did  you  stay  in  restaurant 
partnership  with  this  man?  I 

A.     Well,  about  three  or  four  months. 

Q.     Three  or  four  months.   Who  was  the  man? 

A.  It's  Vincent — Vin — I  can't  tell  you  last 
name,  you  know. 

Q.     Victor.  Was  he  a  Greek  fella? 

A.     Well,  no,  he  was  Slavonian  fella. 

Q.     Slavonian.  You  recall  his  name  ? 

A.  Yeah,  Vince — Gomway,  something  like — I 
can't  tell  you  who — really  his  last  name. 

Q.  After  three  or  four  months  then,  did  you 
purchase  this  interest  in  the  restaurant? 

A.    Yeah. 

Q.     How  much  you  paid  him  ?  If  anything  ? 

A,     I  never  paid  him,  not  a  thing. 

Q.  He  then  left  the  restaurant  with  the  amount 
which  you  paid. 

A.     He  left  the  restaurant,  yeah. 

Q.  Did  you  then  have  any  other  person  go  in 
partnership  with  you?  Did  anybody  else  come  into 
partnership  with  you,  in  the  restaurant?  [151] 

A.     At  that  same  time? 


Yes.   After  this  man  got  out. 
Well,  this— yeah,  I  got  my  cousin. 
Your  cousin.    What  was  his  name? 
John  Orb. 


United  States  of  America  179 

(Testimony  of  John  Barcott.) 

Q.  Orbed,  And  did  you  sell  a  half  interest  to 
him?  A.     Huh? 

Mr.  Pomeroy:     What's  his  name? 

Q.     What's  his  name?  A.     John  Orb. 

Q.     John  Orbed  A.     Yeah. 

Mr.  Pomeroy :     How  do  you  spell  it  ? 

Q.     0-r-b-e-d? 

A.     Yeah.   0-r-b. 

Q.     0-r-b?  A.     Yeah. 

Q.     Orb.    And  did  you  sell  half  interest  to  him? 

A.     Yeah,  I  take  him  the  partnership. 

Q.     How  much  he  pay  you  for  the  half  interest. 

A.     He  no  pay  nothing  in  the  start. 

Q.  How  long  did  you  stay  in  partnership  with 
him  ?  A.     He  was  with  me  six  years. 

Q.     That  mean  up  to  1926?  [152] 

A.     '26.    That's  right. 

Q.  And  during  the  first  four  months  that  you 
stayed  with  the  first  pai'tner,  did  you  two  make  any 
profit?  A.     Well,  we  made. 

Q.     How  much  profit  did  you  make?  ' 

A.  I  made  hundred  dollar — couple  a  hiindred 
dollars  a  month. 

Q.     Couple  hundred  dollars  a  month? 

A.    Yeah. 

Q.  Were  both  of  you  working  in  the  restaurant 
then?  A.     Yes. 

Q.  And  then  when  you  got  into  partnership  with 
Mr.  Orb,  did  you  make  any  profit? 

A.    Yes,  sir. 
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Q.     What   would   be  the   profit   that  you   made 
from  that  period? 

A.     We  both  we  was  doing  cooking,  and  we  make 
about  two  fifty  to  three  hundred  dollars  fifty. 

Q.     Each,  or  both  of  you?  A.     Each. 

Q.     Were  both  of  you  working  in  the  restaurant  ? 

A.    Yes. 

Q.     What  hours  did  you  work? 

A.     I   worked — I   was  working  nights;   he   was 
working  daytime  for  a  while. 

Q.     How  many  hours  a  day?  [153] 

A.     Well,  about  ten  hours  a  day. 

Q.     And  the  restaurant  is  open  night  and  day? 
:  A.     Well,  they  was  open  to  late  at  night,  yeah, 
two,  three  o'clock  in  the  morning. 

Q.     And  was  Mrs.   Barcott   came  into   the   res- 
taurant? A.     Yes. 

Q.     When  did  you  and  her  got  together? 

A.    She  started  to  work  1920. 

Q.     '20.   That's  the  time  when  you  and  her  got 
together?  A.     Wha — we  was 

Q.     Was  she  your  wife  before  that? 

A.     Huh? 

Q.    Was  she 

A,     Yeah,  we  was  living  together. 

Q.     And  that  was  the  time  that  she  come  to  the 
restaurant  ?  A.     Yeah. 

Q.     And  what  did  she  do  in  the  restaurant? 

A.     She  was  a  waiter. 

Q.     A  waiter  on  what,  on  the  table  or  on  the 
counter  ? 

A.     Table — well,  yeah,  tables  and  counter. 
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Q.     And  did  the  partnership  pay  her  a  salary? 

A.    Yes 

Q.     Or  wage,  for  her  work? 

A,     She  was  drawing  twenty-five  dollars  a  day. 

Q.     A  day,  or 

A.     I  mean,  shift — T  mean  twenty-five  dollars  a 
week,  ])ardon  me.   I'm  sorry. 

Q.     And  that  was  coming  out  of  the  partnership  ? 
A.     Yes. 

Q.     It  was  paid  to  her.  A.     Yes,  sir. 

Q.     Now  when  you  and  Mrs.  Barcott  got  married, 
did  she  have  any  money?  A.     Yes,  sir. 

Q.     How  much  money  did  she  have? 
A.     She  got  close  to  six  thousand  dollar. 
Q.     And  what  did  she  do  with  the  money? 
A.     She  was  keep  it  for  a  while,  then  after  while 
when  we  got  the  box  she  give  it  to  me. 

Q.     And  where  did  you  put  it? 

A.     I  put  'em  in  the  box,  saving  box. 

Q.     And  where  do  you  put  your  money? 

A.     My  money? 

Q.    Yeah. 

A.     When  we  got  the  box,  we  was  put   'em  in 
the  box ;  but  before  I  was  keeping  cash  in  my  home. 

Q.     You  didn't  trust  the  bank?   Is  that  it? 

A.     No,  sir.  [155] 

Q.    Did  you 

The  Court :     You  better  show  the  date  when  they 
were  married,  whether  it  was  before  or  after 

Mr.  Gagliardi :     I  big  your  pardon,  Your  Honor. 
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The  Court :  You  better  show  the  date  when  they 
were  married,  whether  it  was  before  or  after. 

Q,  What — were  you  married  before  1920,  or 
after  1920'? 

A.  No,  around  1920 — twenty — I  think  '21,  some- 
thing like  that. 

Q.  And  before  you  got  married,  was  she  work- 
ing in  the  restaurant? 

A.     She  was  working  in  the  restaurant. 

Q.     And  you  got  married  between  1920  or  1921? 

A.     Yeah. 

Q.  And  how  long  did  she  stay  working  in  the 
restaurant  ? 

A.     How  long  you  mean 

Q.     How  many  years  did  she  work  there? 

A.     How  many  years'? 

Q.     Yeah. 

A.     She  worked  from  1920  to  1938. 

Q.  Now  after  1926,  did  she  receive  any  more 
wage,  or  salary?  After  you  had  parted  with  your 
partner  ? 

A.     No,  she  never  received  a  salary.  [156] 

Q.  What  did  you  do  with  the  profit  that  you 
made,  if  any? 

Mr.  Pomeroy:  Just  a  moment.  What  was  the 
answer  to  the — what  year  did  you  say? 

Mr.  Gagliardi:  1926,  after  the  partnership  dis- 
solved. 

Q.  After  you  and  your  partner  dissolved,  and 
you  purchased  your  cousin  out,  then  your  wife 
worked  there  just  the  same?  A.     Yes. 
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Q.     Did  she  receive  any  wage? 
A.     No  that  time. 

Q.  And  what  did  you  do  with  the  profit  of  the 
restaurant,  if  any? 

A.     We  keep  it  together. 

Q.     Keep  it  together.    Where  did  you  put  it? 

A.     Put  'em  in  my  saving  and  saving  deposit  box. 

Q.     Did  you  have  a  safe  hole  in  your  restaurant? 

A.     Yes,  yes,  all  the  time. 

Q.  Did  you  at  any  time  use  bank  account  for 
putting  your  saving  in?  A.     Yes. 

Q.     What  did  you  use  the  bank  for? 

A.  Well  there's  no  bank  goes — simply  the  Ta- 
coma  Savings,  Loan  and  Saving,  I  got  something 
saving  there.  [157] 

Q.     How  much  did  you  put  in  there? 

A.  That  was,  I  think,  around  twenty-five  hun- 
dred dollar,  something  like  that. 

Q.     Twenty-five  hundred  dollars? 

A.     Yeah,  or  more,  I  don't  know 

Q.     What  year  was  that,  you  put  it  in  ? 

A.     Well,  it  was — I  can't  tell  you  sure. 

Q.     Was  it  before  the  depression  or  after? 

A.     Oh,  before  the — oh,  yes.    Quite  a  bit  before. 

Q.     Way  before  the  depression. 

A.     Way  l^efore.  yeah. 

Q.  And  what  did  you  do  with  the  money  that 
you  made  in  the  restaurant? 

A.     I  keep  the  cash. 

Q.     Where  did  you  put  it? 

A.     Put  it  in  the  saving  box. 
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Q.     In  the  safe  deposit  box? 

A.     Safe  deposit  box,  and  my  safe,  part  of  it. 

Q.  And  during  the  time  that  you  was  running 
the  restaurant,  what  was  your  job  there,  what  were 
you  doing? 

A.     First,  I  was  a  cook  for  years  there. 

Q.     How  long — after  your  partner  got  out  % 

A.  I  was — yeah,  after  partner  got  out,  I  was 
cookin'  to  1932  or  '33.  [158] 

Q.     '32  or  '33. 

A.  No,  but  I  was  cookin',  I  was  taking  care  of 
the  cooks. 

Q.  Were  cooking.  How  many  liours  a  day  did 
you  work? 

A.  I  was  workin' — I  come  in  five  o'clock  in  the 
morning  to  about  four  or  five  in  the  afternoon. 

Q.  And  then  somebody  else  took  the  shift  in  the 
afternoon  ? 

A.     In  afternoon  and  rest  of  the  night. 

Q.     And  what  was  your  wife  doing  at  that  time  ? 

A.     She  was  working  nights. 

Q.     She  was  working  there  nights? 

A.     Yeah. 

Q.  And  how  many  hours  did  she  put  in,  in  the 
restaurant  ? 

A.     She  put  in  long  hours,  I  loiow  that. 

Q.  Well,  what  do  you  mean,  long  hours,  ten, 
twelve • 

A.  That  was  nine,  ten  hours,  depend  how's  a 
busy,  you  know.  If  it  was  a  busy,  she  was  there  all 
the  time,  but  no  less  than  nine  Ikuh-s — I  mean,  origi- 
nal, and  more  if  it  was  needed. 
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Q.     And  more  if  you  need  it.  A.     Yeah. 

Q.  And  who  else  was  working  in  the  restaurant 
after  1928^^  A.     You  mean 

Q.  Just  a  mmute.  I  withdraw  that  question.  Do 
you  and  Mrs.  Barcott  have  any  children?   [159] 

A.     Yes. 

Q.     How  many*?  A,     Three. 

Q.     What  are  they,  boys  or  g-irls? 

A.     Two  boys  and  one  girl, 

Q.  Two  boys  and  a  girl.  Now,  who  was  the  first 
one  born,  the  boy  or  the  gii  1  ? 

A.  There  is  one  that  came  here  from  back  in 
Europe,  1925.    That's  my  boy. 

Q.     That's  your  own  boy'? 

A.     My  o\\ni  boy,  yeah, 

Q.     That  was  not  the  son  of  JVIi-s.  Barcott. 

A.     No. 

Q.     And  what's  his  name"? 

A.     Anton  Barcott. 

Q.     Anton?  A.     Uh-huh. 

Q.  And  how  old  was  he  when  he  came  here  in 
1925?  A.     Twelve  years  old. 

Q.     How  much? 

A.     Twelve — twelve  years  old. 

Q.     Twelve  years  old.   And  he  got  here  in  1925? 

A.    Yes. 

Q.     And  what  did  he  do  after  he  got  here  ?  [160] 

A.  And  he  was  a  goin'  to  school  for  a  couple  of 
years.  About  a  year  or  two,  something  like  that. 

Q.    And  then 

A.  And  between  that  time  he  wasn't  going  to 
school,  he  was  down  at  place  too,  you  know. 
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Q.    Well,  what  time  would  he  come  to  the  place  ? 

A.  Well,  after  the  school,  for  a  couple  of  years, 
he  was  washing  dishes  there. 

Q.     Washing  dishes  after  school  hours  ? 

A.     Yeah. 

Q.     And  after  he  quit  school,  what  did  he  do "? 

A.  Then  was  washing  dishes,  working  there, 
something  like  that. 

Q.     You  mean,  he  come  to  work  in  the  restaurant? 

A.     Huh? 

Q.  You  mean  to  say  he  came  to  work  in  the  res- 
taurant ? 

A.     In  the  restaurant.    A  regular  steady  job. 

Q.    And  did  you  pay  him  any  wage? 

A.     Not  till  he  get  married. 

Q.  And  how  many  of  your  family  were  working 
in  the  restaurant  all  these  years?  How  many  of 
you? 

A.     There  was  three  steady  there,  for  years. 

Q.  And  what  was  your  profit,  or  your  income, 
during  those  years,  per  month,  an  average — ^not  less 
than  a  certain  [161]  amount  and  no  more  than  a 
certain  amomit.   What  was  it? 

A.  Average  was  rumiing  from  three  hundred- 
two  fifty  or  three  hundred  to  four  hundi*ed  dollar, 
depending  hows  season's  business  is. 

Q.  Well,  you  say  that  you  never  made  less  than 
two  hundred  and  fifty 

A.     Two  hundred  fifty  dollar,  never  less. 

Q.  That  is,  the  three  of  you  never  made  that 
much — less  than  that?  :  A.     Yeah. 


United  States  of  America  187 

(Testimony  of  John  Barcott.) 

Q.  You  didn't  pay  your  son  any  salary  or  wage, 
I  undorstaud '?  A.     No. 

Q.     You  didn't  pay  your  wife  anything'? 

A.     No. 

Q.  Was  there  any  other  (children  working  in  the 
the  restaurant? 

A.  There  was  a  youngster,  but  he  was  there  four 
or  five  years — John. 

Q.     John.  A.     John. 

Q.     How  old  is  John? 

A.     Oh,  the  John  is  a  twenty-three  right  now. 

Q.     Twenty-three,  A,     Yeah. 

Q.  And  he  been  working  there  too  for  many 
years'?  [162] 

A.  Well,  let's  see,  he  was  there,  start  to  work, 
he  went  to  school — when  he  finished  the  fii'st  school, 
he  didn't  a  want  to  go  to  school  any  more. 

Q.     Yeah.  A.     So  I'm  put  him  to  work. 

Q.     Put  him  to  work  where?   In  the  restaurant? 

A.  I  can't — yeah,  in  the  restaurant,  that's  right, 
in  our  place. 

Q.     And  did  you  X)ay  him  any  wage? 

A.     No,  sir. 

Q.     Is  that  the  custom  of  your  comitry? 
A.     That's  the  custom — he  was  in  my  family — I 
don't  know,  somebody  else  might,  but  in  my  family. 
Q.     And  then  what  did  you  do  with  the  profit  that 
you  made  m  those  years?  A.     I  save  it. 

Q.     And  where  do  you  put  it? 
A.     Put  it — some  of  it  in  the  saving  box.   and 
some  of  it  in  my  safe. 


188  •    John  Barcott  vs. 

(Testimony  of  John  Barcott.) 

Q.     Kept  it  in  cash?  A.     Cash. 

Q.  WIlIO  paid  the  running  expenses  of  your 
family,  that  is,  the  house  expenses? 

A.     My  wife. 

Q.     And  where  did  she  get  the  money?   C^^S] 

A.     She  get  the  money  on  the  tip. 

Q.     Tip?  A.     Tip.   Yeah,  that's  right. 

Q.  And  did  you  get  an}i;hing  from  the  restau- 
rant in  the  way  of  food,  that  you  fed  your  family 
with? 

A.  Yes,  I  used  to  take  care — take  food  from 
restaurant,  take  it  home. 

Q.    What  food  would  you  take  home? 

A.  Meat,  all  kinds  of — ^you  know,  can  stuff,  any- 
thing they  needed. 

Q.     You  take  it  home?  A.     Yes,  sir. 

Q.  And  Mrs.  Barcott  paid  all  of  the  home  ex- 
penses out  of  her  tips? 

A.  From  her  tips — payment  of  the  house,  eveiy- 
thing  that's  supposed  to  come  in  on  the  home,  that 
belonged  to  home. 

Q,  The  net  earnings  of  the  business,  then,  was 
all  put  away  ?  A.     Yes,  sir. 

Q.  Now,  what  kind  of  a  house  have  you  got? 
How  big  is  it? 

A.  It's  about  kitchen,  one  bedroom  downstairs, 
and  a  front  room,  and  two  little  bedroom  upstairs. 

Q.  How  much  did  you  pay — when  did  you  buy 
the  house?  A.     1926.    [164] 

Q.     How  much  did  you  pay  for  it? 

A.  Thirty-one  hundred  dollars.  Thirty-one, 
something  like  that,  yeah. 
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Q.  ])i(l  you  make  aiiy  improvcincnt.  on  tlie 
house  since  then*? 

A.     I  make  some  ol'  improvement. 

Q.     What  improvement  did  you  make? 

A.  I  made  an  improvement,  little  bit  on  the  in- 
side, I  turned  the  kitchen  a  little  bigger,  and  on  out- 
side the — those  what's  the  name 

Q.     Bricks  ? 

A.     Bricks — covered  with  bricks. 

Q.     Covered  with  imitation  bricks'? 

A.     Yeah.    That's  it. 

Q.  How  much  did  you  spend  on  improvement  of 
the  house,  all  told,  since  1926? 

A.  Well  the  most  be  around  three  thousand  dol- 
lars or  more — I  can't  tell  you  sure  how  much.  I 
can't  tell  you. 

Q.     In  improvement? 

A.     An  improvement,  yeah. 

Q.     How  much  the  whole  house  cost  you? 

A,  You  mean  altogether,  improvement  and 
everything  ? 

Q.     Yeah. 

A.  Well,  I  pay  for  house,  thirty-one  hundred 
dollars,  and  there's  the  improvement  about  six — six 
thousand,  two,  [165]  three  lumdred  dollars. 

Q.  How  much  of  furniture  you  got  in  the  house? 
How  much?  What's  the  furniture? 

A.  Well,  what  is  the  furniture  worth?  I  ain't 
got  no  first-class  furnish — I  can 't  tell  you  sure,  Mrs. 
Barcott  was  take  care  of  it,  that  part. 
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Q.     She  purchased  the  furnitui'e  for  the  house? 

A.     Absolutely. 

Q.  Now,  do  you  have  any  automobile  at  any  time, 
all  these  years?  A.     No,  sir. 

Q.     Do  you  smoke?  A.     No,  sir. 

Q.     Do  you  drink?  A.     No,  sir. 

Q.     Do  you  gamble?  A.     Absolutely  no. 

Q.  Do  you — ^what  do  you  do  for  diversion,  if 
anything  ? 

A.     I  was  working,  like  a  slave,  that's  what  I  was. 

Q.     And  that's  your  diversion? 

A.  That's  all.  That's  only  kick  out  of  it,  I  was 
there  to  do  the  work.   All  those  years. 

Q.     You  don't  have  an  automobile  now,  do  you? 

A.     No,  sir. 

Q.  Did  your  wife  buy  any  expensive  clothes,  or 
did  you  buy  [166]  her  any  ? 

A.     No,  sir,  she 

Q.  How  often  would  you  buy  a  suit  of  clothes 
yourself?  A.     Myself? 

Q.     Yeah,  how  often? 

A.     My  suit  of  clothes  for  me  four,  five,  six  years. 

Q.     How  old  is  that  suit  you  got  now? 

A.     It  is  about  six  years  old,  before  the  war. 

Q.  What  other  clothes  do  you  wear  besides  this 
suit? 

A.  A  miiform  I  was  wearing  most  of  the  time — 
uniform  down  there,  white  coat  and  white  apron,  I 
was — and  pants,  I  was  working  every  day,  every  day 
in  the  year,  all  those  years. 
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Q.  And  what — do  you  know  what  woidd  be  the 
expenses  of  running  your  home"?  Do  you  have  any 
idea? 

A.  I  got  no  idea;  Mrs.  Barcott  was  take  care 
of  it. 

Q.  Now,  in  1940,  did  you  have  any  knowledge 
how  much  money  you  had  put  aside? 

A.  I  got  a  pretty  good  money,  I  know  that  that 
I  got  pretty  good  money,  but  I  can't  tell  you,  figure 
how  much  it  was. 

Q.     Well,  how  much,  more 

A.  I  can't  tell  you — I  can't  tell  you  sure  how 
much  was  there. 

Q.  How  nuich  did  you  have  on  January  1st,  1943, 
do  you  have  [167]  any  idea? 

A.  I — I  tell  you,  I  got  no  idea  really  how  much 
money  I  was  a  saving  on  that  cash. 

Q.  All  of  3'our  earning  and  profit  went  into  the 
safe  deposit  box? 

A.  Yeah,  and  I  was  keeping  a  safe  and  a  safe 
deposit  box. 

Q.  Did  you  buy  any  war  bond  or  Government 
bond  prior  to  1942  ?  A.     Before  1942  ? 

Q.     Yeah.  A.     I  bought  in  1937  some  bonds. 

Q.     What  kind  of  a  bond  were  they? 

A.     They  was  a  baby  bond,  you  call  it,  I  think. 

Q.     And  where  did  you  put  them? 

A.     I  put  them — ah,  saving  box. 

Q.     And  did  you  buy  any  bond  in  1942  ? 

A.     I  believe  I — I  don't  know  sure,  I  think  I  did  ? 
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Q.  Where  did  you  get  the  money  to  buy  the 
bond?  A.     I  got  that  cash  money. 

Q.     From  where? 

A.  From  my  own  box  and  sa — and  I  got  the 
cash. 

Q.  Now,  then  in  1943,  you  begin  to  buy  more 
bond.  Did  you  buy  more  bond  at  that  time  *? 

A.     Yea. 

Q.  What  was  the  inducement  when  you  was  buy- 
ing these  bond?   [168] 

A.  Well,  it's  a — when  the  Government  started  to 
holler  for  bond,  you  know,  you  want  to  buy  a  bond, 
it  was  in  the  paper,  so  I  went  down  there — my  boy 
he  was  in  the  service,  and  it  was  ni}"  duty  to  do  those 
things,  to  go  get  and  buy  bonds,  and  I  did  it. 

Q.  And  where  did  you  get  the  money  to  buy  the 
bond?  A.     I  get  them  from  the  box. 

Q.     From  the  safe  deposit  box? 

A.     Safe  deposit  box. 

Q.  And  did  you  have  any  money  left  in  the  safe 
deposit  box  after  you  bought  your  quota  of  the 
bond?  A.     Yes,  sir. 

Q.     Now  then  you  bought  some  bond  in  1945 — '44. 

A.     Yes. 

Q.  Was  that  again  upon  the  Government  making 
appeal  to  purchase  war  bond  ? 

A.     Yes,  sir,  yes. 

Q.  And  where  did  you  get  the  money  to  buy 
these  bond?  A.     Out  of  the  saving  box. 

Q.     Out  of  the  safe  box?  A.     Yeah. 
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Q.  And  did  you  put.  the  profit,  or  earning  that 
you  made  from  your  business,  in  the  safe  deposit 
box A.     Yeah,  I  did. 

Q.    right  along?  [169]  A.     I  did. 

Q.  And  did  you  buy  these  bond  when  tlie  new 
issue  were  out'? 

A.  Well,  and  about  that  time,  you  know,  called 
for,  every  time  they  calls,  or — I  always  feel  like  I 
want  to  do  it. 

Q.     And  did  you  then  buy  some  war  bond  in  1945? 

A.     Yes,  sir, 

Q.  And  do  you  have  any  idea  the  amount  of  bond 
that  you  bought? 

A.  Well,  I  can't  tell  you  that,  I  think— I  don't 
know  how  much  worth,  but  it  was — I  cMu't  tell  you 
sure  how  much  I  bought  in  1945. 

Q.  All  told,  how  much  did  you  buy  between  '44, 
'43,  '42,  and  '45?  How  much  bond  did  you  buy,  if 
you  know? 

A.  I  think  sixty,  seventy  thousand  dollars,  some- 
thing like  that,  I  don't  know. 

Q.  Do  you  have — what  schooling  did  you  have, 
if  any? 

A.  I  got  three  year  in  the  school  by  the  old 
country. 

Q.     Three  years  in  a  school  ? 

A.     That's  all  I  was. 

Q.     Where,  in  the  old  country? 

A.     Yeah,  private  school. 

Q.  AtkI  are  you  writing  and  reading  pretty  well, 
or A.     I  read  pretty  fair. 
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Q.     How  about  writing?   [170] 

A.     My  writing  fair,  nothing  extra,  but  fair. 

Q.  And  do  you  keep  any  book  of  your  assets, 
what  you  purchase,  the  date  when  you  purchased 
these  bond,  or  when  you  sell  them?  A.     Nah. 

Q.     Where  did  you  put  the  bonds? 

A.     I  put  the  bond  in  the  box. 

Q.     Where  did  you  buy  these  bonds? 

A.     I  buy  it  from  the  National  Bank  of  Tacoma. 

Q.  And  when  you  wanted  to  buy  the  bond,  did 
you  bring  the  money  to  the  bank A.     Yes. 

Q.     to  purchase  them?  A.     Yes. 

Q.  Did  they  give  you  the  bond  right  away,  or 
did  they A.     No,  no. 

Q.  How  did  they  wait  before  they  give  you  the 
bond? 

A.  Well,  sometime  three,  four,  five  days,  or  six, 
I  don't  know  sure. 

Q.  You  knew  at  that  time  that  the  Government 
was  keeping  copy  of  all  your  obligation  then? 

A.     I  think  so,  yeah. 

Q.     Some  of  your  bond  were  "G''  bonds? 

A.    Yes. 

Q.  And  that  was  because  you  couldn't  bviy  any 
more  "E"  bond,  [171]  is  that  it? 

A.  Well,  that  what  it  is,  I  think.  That— a  fel- 
low, he  told  me,  he  says,  "You  better  buy  G  bonds, 
instead  of  buy  another  bond,  that's  the  best," 

Q.  And  the  "G"  bond  are  registered  in  your 
name,  and  your  interest  is  sent  to  you  by  the  Gov- 
ernment   A.     Yes. 
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Q.    right  along?  A.     Yes. 

Q.  You  knew  at  that  time,  didn't  you,  Mr.  Bar- 
cott, that  all  the  bond  that  you  were  purchasing 
would  be  registered  at  Washington,  the  Treasury 
Department A.     I  said — I  think  so. 

Q.  And  you  laiew  that  your  name  and  address 
was  given  to  the  Government '? 

A.    Absolutely. 

Q.  Did  you  purchase  these  bond  with  money  that 
you  had  prior  to  the  time  that  you  purchased  them, 
or  did  you  purchase  the  bond  with  the  money  that 
you  was  earning  during  that  period  of  time  ? 

A.  No,  I  purchased  that  bond  before  that — with 
my  money  I  got  before. 

Q.     You  mean 

A.  And  sometimes  money  that  was  made — some 
money  on  that  time.    [172] 

Q.  And  did  you  have  any  more  money  left,  after 
you  purchased  the  bond,  in  the  safe  ?  A.     Yes. 

Q.  And  that  is  true  through  all  of  these  yedrs, 
1943,  '44,  and  '45?   Is  that  true?  • 

A.     That's  true. 

Q.  You  purchased  these  bond.  Did  you  make  a 
income  tax  returns  to  the  Uovernment  for  these 
years  ?  A.     Yes. 

Q.  Did  you  report  your  true  income,  by  those 
years  ?  A.     Yes. 

Q.  Prior  to  1943,  who  was  preparing  your  in- 
come tax  reports  ?  A.     And  on —  '43,  you  mean  f 

Q.     Before  that  year. 

A.     Oh,  Tom  Ray. 
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Q.     Tom  Ray.   Who  was  he  ? 

A.     He  was  attorney. 

Q.     He  was  a  lawyer.    Where  is  he  now? 

A.     He's  dead. 

Q.     And  after  1943,  who  prepared  your  report  ? 

A.     I  was  prepare  them  myself. 

Q.     Wliat  do  you  mean,  prepare  yourself? 

A.  I  mean,  count  and  figure  myself,  and  then  I 
went  down  [173]  to  International  Revenue  to  pre- 
pare my  income  tax. 

Q.     Internal  Revenue. 

A.     Yeah,  Internal  Revenue,  pardon  me. 

Q.  Not  International.  He  tried  to  get  that  for 
nothing,  so —  And  where  did  you  get  the  figures, 
what  soui'ces?  A.     From  the  books. 

Q.  From  the  books.  What  kind  of  a  book  did 
you  keep*?  It  isn't  the  only  book  that 

A.     That's  one  of  the  books  here. 

The  Court:     Pass  it  to  the  bailiff. 

Mr.  Gagliardi:  Pardon  me,  your  Honor.  I  still 
think  I  am  in  Superior  Court.  I  forget  the  rule.  I 
apologize  to  your  Honor  for  forgetting  it. 

Q.     Now,  looking  at  Defendant 

Mr,  Gagliardi :  Let's  mark  it  first,  so  we  have — 
identification  A,  that  will  go  A-1. 

The  Clerk:  Defendant's  Exhibit  A-1,  for  iden- 
tification. 

Q.  Is  that — will  you  tell  the  Court  and  jury, 
what  is  that?  What  is  it? 

A.     That's  my  business  book. 
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Q.     For  what  year? 

A.  From  19— July  19— July  19— let's  see,  I  can't 
see,  I  [174]  will  get  my  glass  here.  July  1928.  Yeah, 
July  1928. 

The  Court:  To  what  other  date?  July  1928  to 
what  other  date? 

Q.  To  what  other  date?  What  year  does  that 
book  stop?  A.     1943— '43. 

Q.     '43?  A.     Yeah. 

Q.     What  date  the  books  starts? 

A.    This  one? 

Q.     This  book,  yes.  A.     1943.    July  28th. 

Q.     July  28th,  1943.  A.     Yeah. 

Q.     That's  the  date 

A.     That's  the  date  on  this  book,  yeah. 

The  Court:     That's  when  it  began. 

Q.     That's  when  it  began? 

A.     Began  this  book,  yeah. 

The  Court:     And  when  does  it  end? 

Q.  And  when  it  ends,  what  date?  What's  the 
last  date?  A.     It  end  February  1946. 

Q.     February  1946.  A.     '46. 

Q.     And  do  you  have  another  hook  since  1946? 

A.     No,  sir,  not  me. 

Q.     Who  has  the  business  since  then  ? 

A.     My  son. 

Q.     Your  son  took  it  over.  A.     Yeah. 

Mr.  Gagliardi:  Let's  see  that  exhibit  now, 
and 


Q.     Prior  to  July  28,  1943 A.     Uh-huh. 
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Q.    did  you  have  another  book. 

A.  I  gotta  the  same  kind  of  a  book  a  that  one 
there. 

Q.     And  who  had  that  book  ?  A.     Tom  Ray. 

Q.  Tom  Ray.  And  what  did  he  do  with  that 
book,  if  you  know? 

A.  Well,  I  can't  tell  you,  you  see,  he  gotta  sick, 
I  can't  tell  you  what's  a  happen  on  that  book. 

Q.     Did  you  try  to  find  the  book? 

A.     I  tried  to  find  the  book. 

Q.     Now,  when  did  Mr.  Ray  get  sick? 

A.  Well,  I  can't  tell  you  sure,  that  was  the 
Fourth  of  July,  before  I  started  this  book  there. 

Q.     And  where  did  he  go  ? 

A.     He  went  to  hospital. 

Q.  He  went  to  the  hospital.  Did  he  come  out  of 
the  [176]  hospital? 

A.  He  come  out  of  the  hospital,  I  think,  around 
the  July,  July,  because  he  was  went  to  hospital  a 
little  before  the  July,  but  I  know  he  come  out  on 
July,  I  don't  know  what  time  in  July. 

Q,  Did  you  ask  Mr.  Ray  to  give  you  the  figure 
in  the  books  up  to  the  date?  A.     Yes,  yes. 

Q.  Did  he  give  you  the  amomit  which  was  made 
during  the A.     First  six  months? 

Q.     ^first  six  months?  A.     Yes. 

Q.  And  what  did  you  do  with  the  amount  that 
he  give  you,  how  did  he 

A.     He  give  me  a  slip. 
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Q.    He  give  you 

A.  He  always  eared  for  my  books,  you  know, 
and  do  the  figuring,  and  the  report  such  as  security 
and  all  that  stuff,  he  was  doing  that. 

Q.     He  was  taking  care  of  your  book  ? 

A.  Taking  care  of  absolutely  my  business  from 
1928  to  19— on  that  time. 

Q.  And  he  was  fixing  what  other  repoi't,  you  said 
Social  Security?   [177] 

A.  Social  Security,  employment,  state  industry, 
and  all  that  stuff  he  was  taking  care  of. 

Q.  And  those  are  to  be  made  every  few  months, 
those  reports'? 

A.  Every  month,  that  book  goes  to  him  every 
month,  and  every  tliree — you  know,  every  month 
for  the  state  industry  to  figure  how  nuich  labor  and 
everything  else. 

Q.     You  had  to  pay  industrial  insurance? 

A.     Yes. 

Q.    Based  on  the  amomit  of  labor  that  you  had? 

A.    Yes. 

Q.  You  had  to  pay  social  security  based  on  the 
amount  of  business  that  you  had 

A.  He  was  taking  care  of  everything  himself 
that  way. 

Q.     And  unemplojanent  compensation? 

A.     Yes. 

Q.     And  Mr.  Ray  was  taking  care  of  that? 

A.     Yeah,  at  that  time. 

Q.     That's  the  reason  why  he  had  the  books? 

A.     Yeah. 


200  John  Barcott  vs. 

(Testimony  of  John  Barcott.) 

Q.  And  then,  did  you  ask  Mr.  Ray  to  give  the 
total  amount  of  income  that  you  had  up  to  July 
28th,  1943? 

A.  No,  I  asked  Mr.  Ray  to  give  me  total  amount 
of  business  I  take  in,  1943,  for  the  six  month.  [178] 

Q.     And  did  he  give  it  to  you? 

A.  He  give  me  that,  he  bring  me  one  day  a 
piece — a  slip  of  paper. 

Q.     Well,  what  did  you  do  with  the  slip  of  paper? 

A.     I  keep  it  over  there  on  my  desk. 

Q.  And  then  in  1943,  did  Mr.  Ray— or,  1944, 
what  happened  to  Mr.  Ray? 

The  Court:  It  is  now  time  for  the  morning  in- 
termission, Mr.  Gagliardi.  The  jury  will  pass  to  the 
I  jury  room  with  the  bailiff. 

(Recess.) 

Q.  Mr.  Barcott,  before  we  proceed  with  the  ex- 
amination of  the  books,  I'll  ask  you  some  other 
questions  concerning  sources  of  income  that  you 
received  during  this  twenty-six  years — twenty-five 
years.  Did  your  wife  receive  any  money  from  any 
sources  during  the  time  between  1920  and  1943? 

A.  Yeah,  she  got — ^her  mother  was — she  gotta 
killed. 

Q.  Yes,  how  much  did  she  get  for  the  death  of 
her  mother?  [179] 

A.  I  think  she — the  judgment  was  thirty-seven 
hundred  dollars — she  got  twenty-seven  bundled  dol- 
lars for  it. 


it 
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Q.  And  the  judgment  was  rendered  against  the 
person  who  caused  the  death? 

A.  Yeah.  That  Kerr,  he  was  in  a  wreck,  her  and 
my  daughter  and  my — her  mother,  that's  the  whole 
business. 

Q.  Your  wife,  your  mother-in-law,  and  your 
daughter,  were  all  in  the  same  wreck  ? 

A.     Yeah. 

Q.  And  your  wife  got  twenty-seven  hundred  dol- 
lars ?  A.     Yeah. 

Q.  For  her  injury  and  for  the  death  of  her 
mother?  A.    Yeah. 

Q.     What  did  she  do  with  that  money  ? 

A.     She  give  it  to  me. 

Q.     Where  did  you  put  it? 

A.     I  put  it  in  the  safe. 

Q.  Who  was  the  attorney  that  prosecuted  the 
action  ? 

A.     There  was  a  Charlie  Dennis,  and  a  Tom  Ray. 

Q.  Tom  Ray  and  Mr.  Dennis.  Well,  Mr.  Den- 
nis knew  about  this  income  to  you.  He's  the  one 
who  paid  the  money? 

A.     He  should — yeah,  he  should. 

Q.  Now,  did  you  purchase  any  interest  in  any 
boat  during  the  year  1920  or  1930?  [180] 

A.     Yeah. 

Q.     What  boat  was  it? 

A.     What — the  name  was  "'The  Ranger." 

Q.     "The  Ranger."  A.     Yeah. 

Q.     Aiid  what  interest  did  you  purchase? 

A.  I  put  a  five  thousand — four  or  five  hundred 
dollars  of  cash  on  it. 
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Q.     In  the  boat?  A.     Yeah. 

Q.     Did  you  derive  any  profit  out  of  the  boat? 

A.     Well,  first  couple  of  years  we  did. 

Q.  And — first  couple  of  years  you  did.  Did  you 
derive  any  profit  after  those  years  % 

A.     Yes,  after  that  too. 

Q.  How  much  profit  did  you  derive  from  the 
boat? 

A.  About  seven,  eight,  nine — I  can't  tell  you 
sure — seven,  eight,  nine,  thousand  dollars  it  was 
supposed  to  be. 

Q.  And  what  did  you  do  with  the  money  that 
you  got  from  the  boat  % 

A.     I  put  it  in  the  saving — safe  deposit  box. 

Q.  And  did  you  sell  your  interest  in  the  boat 
afterwards  ?  A.     Yes. 

Q.  How  long  did  you  keep  that  interest  in  the 
boat?  [181] 

A.     That  was  from  1929  to  1936. 

Q.     And  then  did  you  sell  your  interest? 
.  A.  :  Yes. 

Q.     How  much  did  you  get  from  your  interest? 

A.  I  gotta  thirty-five  to  thirty-six  hundred  dol- 
lars, I  can't  tell  you  sure. 

Q.  Did  you  sustain  any  loss  in  the  selling  of 
your  mterest,  from  what  it  cost  you  ? 

A.  Well,  let's — yes,  on  that,  my  part,  we  lost 
that. 

Q.  Now,  in  1940,  I  believe  you  say  you  didn't 
have  knowledge  of  the  exact  amount  of  money  that 
you  had  in  that,  safe  deposit  box,  or  bond,  is  that 
true?  A.     Yeah,  that's 
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Q.  Did  you  in  1942 — we  come  to  1942,  do  you 
liave  ai)pvoxirnate  knowledge  how  much  you  must 
h<ave  had  in  that  box^  A.     From  1940,  it's— — 

Q.  I  mean  to  say  the  beginning  of  1942,  did  you 
have  any  approximate  amount  which  you  more  or 
less  had  in  the  safe  deposit  box? 

A.  I  believe  it  was  around  more — around  more 
than  sixty  thousand  dollars,  I  can't  tell  you  sure. 

Q.     Around  more  than  sixty  thousand  dollars. 

A.    Yeah. 

Q.  You  didn't  keep  an  accurate  account  how 
much  you  put  in  [182]  the  safe?  A.     No. 

Q.  How  do  you  do?  How  do  you  ])ut  the  nioney 
in  the  safe?  How  did  you  put 

A.  Well,  I  say,  is  that  box  down  there  is  very — 
you  know,  was  very  big;  then,  I  would  keep  in  the 
safe. 

Q.    Yes?  A.     Yeah, 

k^.  How  did  you  put  it  in  the  safe  deposit  box, 
in  small  bills  or  large  bills? 

A.  It's  got  all  kinds — yeah,  all  kinds  of  bills,  but 
mostly  large  ones  those  days,  they  was. 

Q.     Mostly  large  ones  ? 

A.     Large — all  kinds 

Q.     How  did  you  acquire  the  large  one? 

A.     Well,  through  the  business,  my 

Q.  Well,  did  you  acquire  in  large  amount,  or 
did  you  acquire  small  amount  and  then  you  went 
out  to  the  bank  and  got  larger  amount  ? 

A.  No,  well  let's  see,  lots  of  times  ])eople  come  in 
there  and  cash  me,  and  fifty  dollars  bill  or  hundred 
dollars  bill,  or  something  like  that,  then  I'll  save  that. 
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Q.  And  did  you  purchase  any  larger  amount  such 
as  a  thousand  dollar  bill  ^  [183] 

A.     Yes,  that— 1945,  I  did. 

Q.     Why  did  you  purchase  those  large  amount  ? 

A,  Well,  it's  my  brother-in-law  come  in  here  in 
Tacoma,  that  he  wanted  build  a  boat  f 

Q.     Yes? 

A.  So  he  says  he  want  around  ten  to  fifteen  thou- 
sand dollars,  and  then  I  went — instead  of  keep  a 
small  bill  to  carry  himself,  and  I  went  and  buy  those 
one  .thousand  dollars  a  bill. 

Q.  You  got  the  small  denomination  bill  and  went 
to  the  bank  and  got  the  larger  amount "? 

A.     Yeah. 

Q.     Where  did  you  buy  it?  A.     What 

Q.     Where  did  you  get  it,  what  bank  ? 

A.  Well,  part  of  it  at  Puget  Sound  Bank,  and 
part  of  it  someplace  else. 

Q.  In  the  National  Bank?  How  much  of  these 
thousands  dollar  bill  did  you  acquire? 

A.     About  twenty  thousand. 

Q.  About  twenty  thousand.  Where  did  you  get 
the  money  to  buy  those  bills  ? 

A.     It  was  from  my  box. 

Q.  From  your  box.  At  the  time  you  bought  the 
bills,  did  [184]  the  bank  ask  you  your  name  and 
address,  didn't  they?  Didnt'  they  ask  you  who  you 
was  and  your  address  ? 

A.  No  that  time,  he  knows  me,  I  don't  think  so. 
They  knows  me  down— you  know. 

Q.     They  didn 't  ask  you  the  name  ?  A.     No. 
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Q.  And  in  purchasing  this  one-thousand-dollar 
bill,  was  for  the  purpose  of  loaning  to  your  brother- 
in-law  ? 

A.     Brother-in-law  to  build  a  boat,  yeah. 

Q.  Were  you  going  to  acquire  an  interest  in  the 
boat?  A.     Me? 

Q.     Yeah. 

A.     I  got  no  idea  to  acquire  an  interest 

Q.     You  had  no  idea  of  purchasing  an  interest? 

A.     No. 

Mr.  Pomeroy :  Just  a  second,  if  the  Court  please, 
I'll  object,  he's  leading 

The  Court:  You  are  asking  leading  questions 
too  much,  Mr.  Gagliardi.  This  witness  is  a  defend- 
ant in  the  case,  and  the  Court  will  allow  you  a  rea- 
sonable degree  of  liberality,  but  you  must  refrain 
from  leading  questions  as  much  as  possible.  [185] 

Q.  Now,  Mr.  Barcott,  what  become  of  the  book 
which  you  had  prior  to  July  1943? 

A.     Why,  I  can 't  get  you  there,  what  you  say 

Q,  What  become  of  the  book  which  you  had 
prior  to  July,  1943? 

A.  Well,  I  told  you  that  it  was  the  book  that  was 
on  that  office  over  there  ? 

Q.     Whose  office?  A.     Tom  Ray. 

Q.     And  what  become  of  Tom  Ray? 

A.     He's  dead. 

Q.  Did  you  make  a  diligent  effort  to  get  the 
book?  A.       What  do  you  mean,  a 

Q.     You  tried  to  get  the  book  back,  didn't  you? 

A.     Oh  ves.  absolutely,  I  tried  to. 
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Q.     And  you  couldn't  find  either  Mr.  Ray? 

A.  No,  he  was  already  gone,  you  know,  after 
that. 

Q.     Then  in  July,  1943  you  started  a  new  book"? 

A.     Yes. 

Q.  Showing  you  Defendant  Exhibit  for  identifi- 
cation A-1,  I  ask  you  if  that  is  the  book  that  you 
started  in  July,  1943  ?  A.     Yes. 

Q.  And  that  book  shows  the  income  and  the  ex- 
penses of  your  business?  [186]  A.     Yes. 

Q.     What  language  is  it  written  in  ? 

A.     It's  part  of  Slavonian  there. 

Q.  Will  you  explain  to  the  Oourt  and  the  jury 
what  you  mean  by  these  word  in  the  beginning  of 
each  page,  where  you  say  "  Ri "  and  then  ' '  L-i-s-t-o. ' ' 
What  do  they  represent?  A.     You  mean 

Q.     "Ri,"  what  that  represent? 

A.     Ri,  that  mean  gross,  gross. 

Q.     You  mean  receipts  ?  A.     Receipts,  yeah. 

Q.  From  what  sources?  What  source  did  you 
have  this  receipt? 

A.     Receipts,  what  sources,  from,  yeah 

Q.     Where  did  you  get  it? 

A.     From  the  cash. 

Q.     From  the  cash  from  where? 

A.     From  the  register, 

Q.     And  where  was  the  register? 

A.  Register  was  in  the  front,  in  the  Oyster 
House. 

Q.     You  mean 
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Mr.  Ga^liardi:  Your  Honor,  I  don't  want  to 
load  the  witness,  but  yon  see,  Your  Honor,  it  is 
quite  hard  for  him  to  speak  the  English  lan- 
gua^j^e  and  understand  my  question.    Sometime 

The  Court:     Proceed. 

Q.  Now  what  business  was  it,  what  is  the  name 
of  the  business  you  got  ? 

A.     California  Oyster  House. 

Q.     Huh?  A.     California  Oyster  House. 

Q.  And  this  was  the  receipt  from  your  busi- 
ness? A.     Yes  sir. 

Q.     Now,  what  is  meaning  of  the  word  L-i-s-t-o? 

A.  You  mean  the  first,  first  those  things?  Come 
on,  give  me  tlie — help  me  out.  I  can't  tell  what  it  is 
when  you  spell  it. 

Q.  What  part  of  the  book  is  the  income  reported, 
the  gross  income? 

A.     You  mean  gross  business 

Q.     Yeah.   Gross  business  done,  yeah. 

A.  That's  the  part  I  call  "Ri,"  that's  the  one 
where  how  nuicli  we  take  the  cash  in. 

Q.  Cash  in,  all  right.  Now,  what's  the  other 
side?  A.     How  much  we  pay  out. 

Q.     And  i)aid  out  for  what?  [188] 

A.  For  grocery,  butchers,  and  everything  else, 
what  we  su])i)ose(l  to  i)ay,  j^ou  know — come  in. 

Q.  And  what  tliey  re])resent  at  the  bottom  of 
eacli  page?  A.     Here?   Labor. 

Q.  Labor.  Do  you  have  the  name  of  the  employe  e 
tliat  you  have  in  the  restaurant? 

A.  That's  th(^  labor  b>ere,  yeah,  that's  each  lin.^ 
here. 
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Q.  Does  that  represent  the  amount  paid  to  each  ? 
Each  emplovee  ?  A.     Yes,  sir. 

Q.  Is  the  receipt  in  each  case  marked  in  the  same 
way  ?  A.     Yes. 

Q.     The  income  and  the  expenses  ? 

A.     Yes,  sir. 

Q.  AMiat  expenses  represent  on  the  i3lace  where 
you  have  listed  as  L-i-s-t-o,  as  Listo  ? 

A.     I  mean  gross. 

Q.     Gross  what  ?  A.     Business  I  take  in. 

Q.  And  what  you  call  the  expenses,  what  is  the 
word  in  the  book  that  is  called — refers  to 

A.     Expenses  is  the  second  one. 

Q.     The  second  one.  That's  at  the  top  of  the  page. 

A.  Yeah,  that's  what  I  told  you,  I  says  the 
butcher  and  the  [189]  grocery-  men,  part  of  it,  and 
the  milkman  and  a  couple  other, 

Q.  Does  that  represent  all  of  the  expenses  that 
you  had  in  the  restaurant? 

A.  No.  I  got  something  else  besides,  some  little 
books  there  was. 

Q.     Well,  what  other  expenses  did  you  have? 

A.     Huh? 

Q.     What  other  expenses 

A.  I  gotta  gas,  lights,  and  stuff  like  that, 
monthly.   No  daily. 

Q.     Rent?  A.     Rent. 

Q.     How  did  you  pay  those  expenses? 

A.     I  pay  by  the  check. 

Q.  And  where  did  you  draw  the  checks?  What 
bank? 

A.     From  National  Bank  of  Washington. 


.1 
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Q.  And  what  did  you  put — where  did  you  get 
the  money  to  put  in  the  bank  to  pay  for  those 
checks'?  A.     I  get  it  from  the  business,  cash. 

Q.  And  how  much  money  did  you  put  in  the 
bank  each  month?  For  what  purpose  did  you  put 
it  in? 

A.  Well,  to  pay  the  part  of  the  butcher,  part  of 
the  catsup,  and  stuff  like  that.  [190] 

Q.     You  mean  those  bills  that  you  pay  by  checks  ? 

A.     Yeah. 

Q.  And  you  say  you  have  another  little  book 
that  represents  what  you  paid  by  checks? 

A.  By  check  or  cash,  such  as  dishes,  and  stuff 
like  that ;  some  of  the  catsup  sent  from  Seattle,  and 
part  of  the  laundry,  something  like  that,  you  know. 

Q.  Laundry — yon  mean  those  bills  which  you 
ordinarily  pay  monthly? 

A.     Monthly,   yeah. 

Q.  And  those  which  are  marked  there,  how  were 
they  paid,  by  check  or  cash? 

A.     This  one  here? 

Q.      Yes. 

A.     The  butcher  paid  l)y  check. 

Q.  The  butcher,  but  I  mean  those  which  are 
marked  here  in  the  book,  in  the  book  which  you 
have  now  in  your  possession,  which  is  marked 
Exhibit  A-1  for  identification. 

A.     Uh-huh. 

Q.  What  expenses  do  they  represent?  Do  they 
represent  checks  or  cash  ? 

A.  They  represert — see,  there's  a  butcher  cnu.^ 
in  with  a  slip  of  fifty  dollars  the  butcher  today 
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there,  then  all  [191]  week,  then  after  the  week  I  put 
right  here  every  day  how  much  which  have  come 
in,  bring  it  down. 

The  Court:  What  account  was  that?  Did  you 
pay  the  butcher  in  cash  or  did  you  pay  him  by 
check  1 

The  Witness:  Oh,  I  pay  the  butcher  by  the 
check. 

Q.  All  of  the  expenses  marked  here  on  your — on 
that  book  paid  by  checks'? 

A.     On  this  one  here? 

Q.    Yes. 

A.  No,  by  the  check,  that's  the  thing — that's  the 
everything  I  know,  I  no  pay  by  the  check,  I  pay 
by  the  cash. 

Q.     That's  the  thing  that  I  am  trying  to  get. 

A.    Well,  well,  that's  it. 

Q.  In  that  book  then,  is  marked  all  of  the  bills 
that  you  paid  by  cash  ?  A.     Cash. 

Q.  And  in  the  other  little  book  then,  is  what  you 
paid  by  check?  A.     Check,  yeah. 

Q.  Mr.  Barcott,  is  there  an}^  expenses  charged 
there  in  that  book  which  was  paid  by  check,  in 
the  book  which  you  have  in  your  hands,  which  is 
Exhibit  A-1  ?  [192] 

A.  I  explained  it,  yeah,  the  butcher,  I  told  you 
that 

Q.     The  butcher.  A.     Yeah. 

Q.     I  see. 

A.  The  butcher  and  some  of  the  fishermen  there 
w^as  paid  by  the  check,  too. 
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The  Clerk:  Defendant's  Exhibit  A-2  for  iden- 
tification. 

Q.  And  where  did  you  mark  the  payment  of  tlie 
checks?  Did  you  mark  it  in  any  other  book  what 
you  paid  by  checks? 

A.     Yes,  that  one  there. 

Q.  Showing  you  Defendant  Exhibit  A-2  for 
identification,  is  that  the  book  that  represent  pay- 
ment of  bills  by  check? 

A.     By  the  check,  by  the  monthly,  yeah. 

Q.     By  the  month.  A.     Yeah. 

Q.  Did  you  have  any  other  book  in  your  busi- 
ness? A.     No. 

Q.     That's  the  total  amount  of  your  books? 

A.     Yeah,  that's  all. 

Q.  Did  you  put  down  all  of  the  money  that  you 
received  out  of  your  business  in  this  Exhibit  A-1 
for  identification ?  A.     Put  down  what?  [193] 

Q.  The  amount  which  you  received  every  day, 
that  you  got   out  of   the  l)usiness. 

A.    Yes,  sure. 

Q.  And  did  you  mark  all  of  the  expenses  that 
you  received  in  Exhibit  A-1  as  well  as  Exhibit  A-2 
for  identification?  A.     Yes. 

Q.  The  two  together  represent  all  the  expenses 
that  you  sustained?  A.     Yes. 

Q.  Did  you  receive  any  greater  amount  than 
what  is  marked  in  the  book  A-1  for  identification? 

A.     Well,  let's  see,  for 

Q.     Any  move  tlian  what  you  marked  there? 

A.     No,  no  sir. 
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Mr.  Gagliardi:     We  offer  the  two  identifications. 
Mr.  Pomeroy:     No  objections. 

(Whereupon  the  books  referred  to  were  ad- 
mitted in  evidence  as  Defendant's  Exliibits  Nos. 
A-1  and  A-2,  respectively.) 

Q.     Now,  Mr.  Barcott 

The  Court:  I  suppose,  Mr.  Gagliardi,  when  you 
ask  him  the  question  whether  he  received  any  more 
income  than  that,  you  meant  from  the  business*? 

Mr.  Gagliardi :  From  that  business,  your  Honor, 
I  want  to  limit  it  to  that  business  alone. 

Q.  Now,  did  you  receive — you  had  a  contract 
with  somebody 

Mr.  Gagliardi:  May  I  have  that  exhibit?  I 
think — I  don't  recall  the  number  of  the  exhibit. 
It  is  the  contract  between  himself  and  his  son. 

Q.     Mr.  Barcott,  you  say  you  had  two  sons? 

A.     Yeah. 

Q.     What's  their  name? 

A.     John   and   Anton. 

Q.  John  and  Anton.  Did — is  there  any  of  them 
married?  A.     The  both  are  now  married. 

Q.     Anton,  when  did  Anton  get  married? 

A.  1932,  or  '31— '32,  I  think,  something  like 
that. 

Q.  And  at  the  time  that  he  got  married,  did 
you  buy  any  home  for  him? 

A.  After  that,  yeah,  after  while,  I  buy  him  a 
home. 
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Q.     And  when  did  you  buy  the  home? 

A.  In  1933  or  '34,  I  don't — can't  tell  you  sure 
what  year. 

Q.  Showing  you  Exhibit  No.  9,  Government 
Exhibit  No.  9,  I  ask  you  if  that  is  the  contract  that 
you  made  with  your  [195]  son,  or  at  least  an  extract 
of  the  contract  that  you  made  with  your  son  when 
you  bouglit  the  house  for  him? 

A.  I  don't  know — I  no  understood  anything 
about  a  contract  Inisiness  or  anything  that  Tom  Ray 
was  prej)aring.  I  can't  tell  you  sure,  but  I  think 
it  is,  I  don't  know  sure. 

Q.     All  right.  And  who  prepared  the  contract? 

A.     Tom  Ray. 

Q.  Why  did  you  make  the  contract  with  your 
son?  Did  you  buy  a  home  for  him? 

A.  Well,  I  buy  a  home,  and  the  contract — I  want 
to  make  him  payments  in  advance.  He  spend  the 
money,  he  throw  away  money  so  foolishly. 

Q.     You  say  he  throw  the  money  foolishly? 

A.  So  I  make  the — made  him  pay  the  payments 
on  it. 

Q.     And  where  did  he  make  the  pa^yments? 

A.  Oh,  it  was  down  the  National — Washington 
bank. 

Q.  Do  you  laiow  that  the  contract  called  for  the 
payment  of  interest? 

A.  I  don't  know  anything  about  it.  Tom  Ray 
was  to  take  care  of  it^ — I  no  used — I  never  ] mothered 
with  that 
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Q.  Did  you  intend  to  charge  your  son  any  in- 
terest on  that  contract?  A.     No  sir.  [196] 

Q.  And  did  you  ever  go  to  the  bank  and  find  it 
out,  whether  or  not 

A,  No,  I  never  touched  that,  I  never  even  looked 
at  it. 

Q.     You  didn't  even  look  at  the  money? 

A.     No,  sir,  I  never  looked  at  the  thing  at  all. 

Q.  Did  he  make  the  payment  right  along  on  the 
contract  ? 

A.     I  think  so,  I  never  keep  track  of  it. 

Q.  And  what — when  is  first  time  that  you 
touched  the  money?  When  was  the  first  time  that 
you  touched  it,  you  did  take  it? 

A.  That  was  about  two  or  tliree  months  ago,  a 
couple  of  months  ago. 

Q.     What  did  you  do  with  it? 

A.  I  draw  the  four  thousand  dollars  on  that 
savings  account  and  I  put  it  back  to  his  business. 

Q.     You  gave  it  to  your  son   to  his   business? 

A.     Absolutely. 

Q.     AVho  took  over  your  business? 

A.     Anton  Barcott. 

Q.     When  did  he  take  over  the  business? 

A.     I  would  think  1946,  in  February. 

Q.  And  what  did  he  do  with  the  money  that 
you  took  out  of  the  bank? 

A.     He  run  my  own  place,  pay  the  bills  in  the 
place  and  remodel,   and  do  what  he  is   supposed       I 
to  do.  [197] 
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Q.  Did  you  have  any  idea  at  all  that  you  were 
going  to  collect  interest  from  your  son? 

A.     No  sir,  I  never  even  think  of  it. 

Q.  Did  you  receive  some  dividends  from  the 
Fishermen's  Packing  Company?  A.     Yes. 

Q.  What  dividend  did  you  receive,  do  you  re- 
call? Did  you  receive  any  check  from  the  profits 
of  those  dividend? 

A.     They  sent  a  check  to  me,  yeah. 

Q.  Did  you  give  this  figure  to  the  person  who 
made  the  income  tax  return  for  you? 

A.    Yes. 

Mr.  Gagliardi:  May  we  look  at  those  reports, 
please,  the  exhibit — the  income  tax  return. 

Q.  Showing  you  Government  Exhibit  No.  1, 
which  is  reported  to  be  a  photostatic  copy  of  the 
income  tax  return  that  you  made  for  the  year  1943, 
I  would  like  to  call  your  direct  attention  to  item 
number  two  wliich  say  "dividends,"  and  I  ask  if 
those  are  the  dividends  that  you  received  from  this 
packing  house? 

A.     Yeah,  that's  what  it  is. 

Q.  Did  you  have  any  other  source  of  income 
that  would  pay  dividend?  Did  you  have  any  other 
interest  in  any  corporation  that  paid  you  dividends  ? 

A.     No  corporation. 

Q.  And  there  is  another  line  which  says,  miniber 
three,  line  num]-er  three,  says  "Interest  received." 
Look  at  the  amomit  of  interest,  num])er  three,  look 
at  the  report,  Exhibit  No.  1.  numbr  three  say 
"Interest  received."  What's  the  amount  of  interest 
that  vou  received  there? 
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A.  I  can't  tell  you,  I  can't  see  with  my  glasses, 
you  know. 

Q.     May  I  have  it  back? 

A.     Yeah.  I  can't  read  that  thing. 

Q.  Item  number  three  reads:  "Interest  on  cor- 
poration bonds,  bank  deposits,  notes,  and  other — 
and  so  forth,  $184.00."  Where  did  you  receive  this 
interest  from?  Who  paid  you  the  interest?  What 
sources  ? 

A.     On — interest  in  the  bank,  the  bank. 

Q.     Interest  from  the  bank?  A.     Yeah. 

Q.  Did  you  receive  any  interest  on  the  Govern- 
ment bonds?  A.     Yes,  that's  right. 

Q.  And  did  you  put  it  in  the  return  when  you 
made  your  income  tax  return?  A.     Yes. 

Q.  Now  we  come  to  1944,  Exhibit  No.  2,  Govern- 
ment Exhibit  No.  2,  in  which  item  number  three — 
you  say  you  can't  [199]  read  this  fine  print? 

A.     No,  I  can't  do  it. 

Mr.  Gagliardi:  May  I  be  permitted  to  read  it, 
your  Honor? 

Q.  Item  number  three  saj^s  this:  "Enter  here 
the  total  amount  of  your  dividends  and  interest, 
including  interest  from  Government  bond  obliga- 
tions, unless  wholly  exempt  from  taxation."  You 
entered  the  total  amount  of  $698.50.  Was  that  the 
amount  that  you  received  for  that  year? 

A.     Yes. 

Q.  Is  that  the  amount  you  gave  to  the  girl  who 
was  making  your  income  tax  return? 

A.    Yes. 
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Q.  Did  you  receive  any  greater  amount  than 
that  to  your  knowledge'? 

A.     Not  that  T  know. 

Q,  Now  eome  to  Government — Plaintiff's  Ex- 
hibit No.  3,  which  is  the  return  of  income  tax  for 
the  year  1945.  Item  number  three  says  this:  "Enter 
here  total  amount  of  your  dividends  and  interest, 
including  interest  from  Government  obligations, 
unless  wholly  exem]it  from  taxation."  You  entered 
there  fourteen  hundred  dollars. 

A.     That's  right.  [200] 

Q.     And  what  did  that  represent,  what  interest? 

A.     Dividends  and  interest  from  the  bonds. 

Q.     Dividend   and   interest   on   the   bond. 

A.     Yeah. 

Q.     Did  you  receive  any  more  than  that? 

A.     Not  that  I  know. 

Q.  That  is  the  maxinuim  amount  that  you  re- 
ceived ? 

A.     Yeah,  that's  what  it  was  supposed  to  be. 

Mr.  Gagliardi:  Give  me  that  exhibit  termed  the 
contract.  Is  the  contract  there?  No,  some  other 
contract,  with  the  Fishermen  Corporation.  May  T 
look  at  the  exhibit,  your  Honor?  I  just  want  to 
look  at  the  exhibit. 

Q.  Did  you  purchase  any  interest  in  the  Fisher- 
men— Fishers  Packing  Corporation?  You  testified 
that  you  purchased,  you  got  some  dividend  from 
that  corporation.  A.     Yes. 

Q.    How  many  shares  did  you  purchase? 

A.  That  was,  I  think,  fom-teen  lumdred  share's 
there  was  in  the  Fishermen's  Pa<^king  Company. 
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Q.     You  mean  fourteen  shares  or  fourteen  hun- 
dred dollars? 

A.     Fourteen  hmidred  dollars,  yeah,  that's  right. 

Q.     How  much  you  pay  on  it?  How  much  you 
pay  for  them? 

A.     A  hundred  dollars  a  share.  [201] 

Q.     Hundred   dollars   a   share.    And   how   many 
shares  did  you  receive? 

A.     That  was  fourteen  hundred  shares  there  was 
after  it  was  settled  with  the  company. 

Q.     Did  you  have  a<3^reed  to  purchase  more  than 
fourteen  hundred  shares? 

A.     Yes,  before  it  was  more. 

Q.     How  much  did  you  agree  to  purchase? 

A,     That  was  around  eighteen — eighteen  shares. 

Q.     And  that  was  at  the  tirtie  when  the  corpora- 
ti  o » I  was  f or m  ed  ? 

A.     Corporation  was  started,  yeah,  well  the  time, 
between  the  time  when  it  was  started,  yeah. 

Q.     And  how  was  the  money  to  be  paid? 

A.     Pay  out  of  the  profit  of  the  corporation. 

Q.     That  was  the  agreement  you  had  with  the 
corporation  ? 

A.     Yes,  but  I  paid — I  paid  cash  on  the  start, 
I  put  some  money  on  that. 

Q.     And   then   what   become    of   the    other    four 
shares  ? 

..  A.  Four  shares,  the  company  was,  you  knov.% 
they  no  made  any  money  and  we  made  a  settlement 
for  the  amount.  I  was  owe  some  money  to  the 
company. 
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Q.     Yeah. 

A.  And  we  made  a  settlement  with  the  manger 
that  cleared  np  all  that  thing  and  make  the  fourteen 
hundred  share  the  [202]  full  amount  what's  it 
worth. 

Q.    You  mean  fourteen  shares. 

A.  Fourteen  shares,  yeah,  fourteen,  that's  right, 
pardon  me. 

Q.  And  there  was  an  agreement  between  you 
and  the  corporation'?  A.     Yes. 

Q.  Did  you  sell  the  shares  prior  to  January  1, 
1946,  or  do  you  still  have  it? 

A.     This  year,  yeah. 

Q.     Fourteen   share. 

A.     Yeah,  I  sell  it.  Sold  some  shares. 

Q.  This  year?  I  mean,  before  the  first  of  Janu- 
ary, 1946. 

A.  That  was  last — sometime  last  year,  T  don't 
know 

Q.     All  right,  last  year.  A.     Yeah. 

Q.     During  1945  you  had 


A.     Yeah,  something,  I  don't  know,  I 

Q.  Now,  have  you  accounted  for  all  the  sources, 
all  the  money  that  you  received  from  the  California 
Oyster  House,  and  the  interest  that  you  received'? 

A.     Yes. 

Q.  Now,  do  you  recall  sometime  in  February 
1946 — or,  January  1946,  receiving  a  tele]>hone  call 
from  some  [203]  sources?  A,     Yes. 

Q.  What  did  you  learii  when  you  went  back  to 
the  restaurant,  California  Oyster  House. 

A.     They  left  a  telephone  number  there. 
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Q.     Telephone  number"?  A.     Yeah. 

Q.     And  did  you  call   that  number? 

A.     Yes. 

Q.  And  who  answered  the  'phone?  Did  they  tell 
you  who  it  was? 

A.  They  told  me  it  was  somebody  by  the  name 
of  Mr.  Swanson  and  Nielsen,  he  says  they  wanted 
to  see  something  about  the  revenues. 

Q.     About  Internal  Revenue?  A.     Yeah. 

Q     And  where  did  they  tell  you  to  go  ? 

A.  He  told  me,  he  says,  "You're  supposed  to 
come  here  on  seventeenth  building."  He  didn't  say 
seventeenth  building;  he  said  seventeenth  floor. 

Q.     On  what  floor? 

A.  Seventeenth  floor  in  Puget  Sound  Bank 
Building. 

Q.  The  seventeenth  floor  of  Puget  Sound  Bank 
Building.  A.     Yes.  [204] 

Q.     And  did  you  go  there?  A.     Yes. 

Q.  Did  you  go  there  right  away,  or  did  you  wait 
any  length  of  time? 

A.     No,  I  went  right  away  after  he  called  me  up. 

Q.     And  did  you — where  did  you  go?  Where? 

A.     In  the  Puget  Sound  Bank  Building. 

Q.     On  the  seventeenth  floor?  A.     Yes. 

Q.     Who  did  you  find  there? 

A.     I  find  there  Mr.  Nielsen  and  Mr.  Swanson. 

Q.  And  what  were  they  doing,  standing  up  or 
sitting  down? 

A.     Both,  they  stayed  there. 
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Q.     And  what  did  Mr.  Swanson  do'? 

A.     Mr.  Swanson  was — ho  was  ready  to  go  out. 

Q.     And  what  did  he  do? 

A.  And  Mr.  Nielsen  told  me,  he  says,  "Sit  down, 
John,  sit  down,"  he  says,  and  Mr.  Swanson  wont 
out. 

Q.     And  then  what  did  Mr.  Nielsen  say  to  you? 

A.  Mr.  Nielsen  says  to  me,  he  says,  "Wliat  are 
you  doing  with  those  thousand  dollars  of  bills?" 

Q.     And  what  did  you  say  to  him? 

A.     T  says,  "I  got   'em." 

Q.    And  what  else  did  he  say  ?  [205] 

A.  He  says,  "A^Hiere's  that  thousand  dollars 
hill?"  I  said,  ''Down  in  the  box." 

Q.  And  what  else  did  he  say?  Did  he  say  what 
you  do  with  bills,  did  he? 

A.  He  says,  "How  about  wo  can,  do  want  to 
bring  that  money  here  or  yon  gonna  go  down  there 
see  that?"  I  says,  I  says,  "All  right,  we  can  go 
down  there  to  see."  And  T  got  my  working  clothes 
on  and  I  figure  out  in  my  pocket  and  T  says,  "T  got 
no  key." 

Q.    You  didn't  have  the  key.  A.     Yeah. 

Q.     All  right. 

A.  I  says,  "All  right,  I'll  go  ahead  and  get  the 
key  and  I  wait  down  there  in  the  bank  for  you," 
I  says,  I  mean  we  gonna  go  down  in  the  box. 

Q.     All  right,  what  did  you  do  then? 

A.  And  then  I  come  down — get  out  from  the 
building,  I  think  of  it 
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Q.     Where  did  you  go? 

A.     I  went  to  Oyster  House. 

Q.    Yes?  A.    Yeah,  and  I 

Q.     For  what  purpose  did  you  go  there? 

A,     My  purpose  was  to  get  the  key.  [206] 

Q.     All  right. 

A.  But  I  think  when  I  get  out  that  my  money 
is  in  the  Oyster  House. 

Q.  You  think  that  your  money  was  in  the 
Oyster  House? 

A.     Yeah,  that  one  thousand  dollars  bill. 

Q.     And  where  were  they? 

A.     They  was  in  the  safe  m  the  Oyster  House. 

Q.     In  the  safe  in  your  Oyster  House? 

A.    Yeah. 

Q.     And  what  did  you  do  then?  U 

A.  Then  T  take  it.  It  was  in — an  envelope,  and 
I  take  it  and  put  it  in  my  pocket. 

Q.  And  did  you  get  the  key  for  the  safe  deposit 
box?  A.     Yes. 

Q.  And  what  did  you  do  when  you  got  the — did 
you  go  back? 

A.     I  went  back  down  to  the  bank. 

Q.  And  what  did  you  do  when  you  went  down 
to  the  bank? 

A.  I  v:as  waiting  for  him  and  pretty  soon  he 
come  in. 

Q.     Who  come  iu?  A.     Mr.  Nielsen. 

Q.     And  where  did  you  two  go  to? 

A.  I  went  down  to  the  bank  and  signed  my 
name,  and  went  o])ened  un  the  box,  but  before  we 
went  down  there,  Mr.  Nielsen,  he  savs  to  me,  he 
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says,  **John,"  lie  says,  [207]  ''You  don't  have  to 
go  to  the  box."  I  told  him,  I  says,  "Never  mind, 
we  can  go,  that's  all  right." 

Q.     He  says,  "You  don't  have  to  go  to " 

A.    Yeah. 

Q.     " unless  you  want  to."  A.     Yeah, 

Q.  Did  he  say,  "You  don't  have  to  show  to  me 
anything'"? 

A,  Well,  that's  what  he,  you  know,  he  say  it  that 
way. 

Q.     And  what  did  you  say  to  him? 

A.  I  says,  "Never  mind,"  I  says,  "All  right, 
I  gonna  show  you,"  I  says,  "everything  I  got." 

Q.     All  right.  Did  you  go  to  the  box? 

A.    Yes. 

Q.     And  did  you  open  the  box?  A.    Yes. 

Q.  What  did  you  take  out  of  the  box?  What — 
did  you  take  the  little  box  out  of  the  safe  ? 

A.  Out  of  the  National  Bank  safe  and  I  went 
down  in  the  little  room. 

Q.  And  did  they  have  a  little  room,  in  those 
places?  A.    Yes,  yes. 

Q.     And  who  was  in  the  little  room? 

A.  There  was  myself  first,  and  then  Mr.  Nielsen 
come  in  [208]  right  close  to  me,  see. 

Q.  And  what  did  yoii  say  to  Mr.  Nielsen,  what 
did  you  do? 

A.  I  says, ' '  Here 's  your — , ' '  I  says, ' '  Here 's  your 
box,  here's  your — "  then  I  pull  out  my  twenty 
thousand  dollars  in  my  ]^ocket  and  I  even  look.  I 
says,  "Here's  your  o-ao-tlionsmul-dollars  bill," 
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<^,     And  where  did  you  put  it  ? 

A.     I  put  it  right  in  that  box. 

Q.     And  what  did  Mr.  Nielsen  say,  if  anything? 

A.     He  don't  say  anything. 

Q.     Now  then,  did  he  count  what  was  in  the  box? 

A.  Then  after  a  while  he  said,  "Now,"  and  he 
started  to  count  that  money. 

Q.     And  how  much  money  did  you  have? 

A.     I  got  twenty  thousand  dollars. 

Q.  Did  you  tell  Mr.  Nielsen  that  you  had  only 
ten  thousand  dollars? 

A.  I  was  a — I  was  a  telling  him  that  ten  thou- 
sand, but  I  says  I  might  as  well  show  him  all  the 
whole  darn  thing  I  got. 

Q.     And  did  you  have  twenty  thousand? 

A.     Yeah,  I  got  twenty  thousand. 

Q.  And  you  knew  that  you  bi-ought  twenty 
thousand  when  you  went?  [209] 

A.     Yes  sir,  I  know. 

Q.  And  you  had  the  twenty  thousand  dollars  in 
your  own  safe  in  the  restaurant?  A.    Yes  sir. 

Q.    You  got  it  out  of  the  safe  ?  A.     Yes  sir. 

Q.  And  you  went  down  to  the  safe  deposit  box 
with  Mr.  Nielsen  then?  A.     Yeah. 

Q.  And  that's  the  twenty  thousand  that  you 
showed  to  him?  A.     Yeah. 

Q.     And  did  he  count  it? 

A.  Yeah,  he  sat  down  there  and  he  started  to 
count  it. 

Q.  Well,  did — did  he  tell  you  that  there  was 
twenty  thousand  instead  of  ten  ?  A.     Huh  ? 
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Q.  Did  he  tell  you  that  there  were  twenty  thou- 
sand instead  of 

A.  No,  he  told  me  the  twenty  thousand  when  he 
counted  it,  you  know. 

Q.     And  what  did  you  say? 

A.     I  says,  ''All  right,  that's  fine,"  I  says. 

Q.  What  else  did  you  say?  Did  you  know  there 
were  twenty  thousand  ?  [210] 

A.  Yeah,  I  know  there  was  the  twenty  thousand 
dollars  there. 

Q.  And  did  you  offer  to  pay  Mr.  Nielsen  some 
money  to  make  a  favorable  report? 

A.     No  sir,  I  never  did  no  such 

Q.  Did  you  know  what  a  favorable  report 
mean? 

A.  I  didn't  know  anything  about  it,  a  report  or 
anything. 

Q.  What  did  you  say  to  him  concerning  the 
thousands  of  dollars? 

A.  I  say,  "Here's  your  one-thousand-dollars 
bills  you  was  looking  for."  I  showed  him  that  box 
and  that's  what  I  told  him. 

Q.  And  did  you  then  offer  to  buy  his  wife  a 
fur  coat  and 

A.     I  never  tell  him  anything,  no  sir. 

Q.     Did  you  know  Mr.  Nielsen? 

A.  I  didn't  know  him;  first  time  I  see  him  that 
time. 

Q.  Did  you  know  whether  or  not  he  was  mar- 
ried? 

A.  I  don't  know  he  was  a  married  or  single,  I 
don't  know  anything  about  him. 
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Q.  And  did  you  offer  to  buy  his  wife  a  fur  coat 
and  him  a  suit  of  clothes,  if  he  make  a  favorable 
report"?  A.     I  never  offered  him  nothing. 

Q.  Now,  after  he  counted  the  money,  did  he  put 
it  back  into  the  safe? 

A.     Yeah,  I  put  it  back  in  the  same  in  the  box. 

Q.    And 

A.  He  count  the  money,  he  count  the  bonds,  and 
everything  in  it. 

Q.  Did  you  have  any  other  cash  in  the  safe  de- 
posit box? 

A.  There  was  three  thousand  dollars  of  small 
bills. 

Q.  And  then  what  did  you  do  after  your — 
counted  the  money,  did  you  put  the  box  back  into 
its  place? 

A.  Well,  he  count  the  bonds  too,  you  know.  He 
was  there  for  a  while,  there  he  count  the  bond,  and 
I  got  my  son-in-law  bonds  there,  and  I  got  my  lodge, 
my  Slavonian- American  Lodge  bond,  he  check  up 
all  those  things. 

Q.     You  had  your  son-in-law's  bond  and 

A..  Bond,  and  Slavonian-American  Benevolent 
Society  bond  was  there,  there  was  one  of  my 
friend's  bond  there,  he  counts  all  those  in  there. 

Q.  Did  you  have  any  bonds  which  you  had  pur- 
chased in  1936?  A.     Huh? 

Q.  Did  you  have  any  bonds  in  there  which  were 
purchased  either  in  1936  or  '37  ?  Baby  bonds.  Gov- 
ernment bonds. 

A.     Oh  '37,  yeah,  they  was  there. 
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Q.     Where  were  those  bonds'? 

A.     They  was  there  in  that  box  f 

Q.    And  he  counted  it  alH  [212] 

A.    Yeah,  he  counted  all  them  that 

Q.    And  then  what  did  you  do? 

A.  Well  we, — when  he  finished  the  eoun;t — it 
took  him  quite  a  little  bit  of  time,  and  then  when 
he  finished  the  count  we  went  out. 

Q.     And  where  did  you  put — do  with  the  box? 

A.  I  simply  closed  the  box,  put  them  in  box,  put 
them  back  where  they  belong.  .■ 

Q.     And  where  did  you  go  ? 

A.     Then  I  went  down  there  in  my  place. 

Q.  When  did  you  next  hear  from  eithei*  Mr. 
Swanson  or  Mr.  Nielsen? 

A.     The  next  time. 

Q.     When  was  the  next  time? 

A.  When  I  see  'em,  I  don't  know,  I  think  four, 
five,  six  days,  or  later,  or  ten,  I  can't  tell  you  sure, 
the  date. 

Q.  And  they  came  over  to  see  you,  or  telephoned 
you?  A.     They  called  me  up  on  the  'phone. 

Q.     And  what  did  they  say  to  you? 

A.     Now,  he  says,  "We  want  you  to  do  down  the 
box,  we  want  to  check  your  box  again." 
Q.     Where  did  they  tell  you  to  go? 

A.     Down  to  the  Washington  Bank. 
Q.     All  right,  what  did  you  do?  [213] 

A.     I  went  down  there. 


228  John  Barcott  vs. 

(Testimony  of  John  Barcott.) 

Q.  Did  you  go  to  their  office  first,  or  did  you  go 
right  to  the  bank  f 

A.  No,  I— direct  to  the  bank.  They  was  waiting 
for  me  in  the  bank,  both  of  them. 

Q.  Both  of  them.  And  did  you  go  down  to  the 
box  again?  A.     Yes. 

Q.  Did  they  say  anything  to  you  concerning  you 
don't  have  to  show  them  the  box? 

A.     Never  said  a  word. 

Q.  Didn't  say  a  word  then.  And  did  you  go 
back  to  the  box? 

A.     What  do  you  mean? 

Q.     In  the  safe  deposit  box. 

A.  Yes,  the  same  thing,  we  do  the  same  thing. 
They  was  there,  both  of  them,  and  we  went  same 
that  room,  and  they  sit  down  and  they  check  up 
again. 

Q.  And  did  you  at  any  time  endeavor  to  conceal 
anything  from  them? 

A.     What 

Q.     To  hide  anything  away  from  them? 

A.  No,  absohitely  no,  everything  I  got  I  just 
a  show  them  right  there.  I  never  think  that  I  do 
anything  wrong. 

Q.  You  knew  that  they  were  going  to  accuse 
you  of  not  [214]  paying  income  tax  at  that  time? 

A.  No  sir,  I  was  sure  that  I  was  absoUitely  hon- 
est and  everything.  I  paid  the  full  amount  and 
everything. 

Q.  And  did  they  ever  say  anything  concerning 
you  about  income  tax? 

A.     They  never  mentioned  anything  to  me. 
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Q.     The  only  thing  they  mentioned  was  money*? 

A.     Money,  well  there  was — yeah. 

Q.     Did  you  then  voluntarily,  or  otherwise,  did 
they  ask  you  if  you  had  any  other  box  ? 

A.     Yes,  afterward,  yeah. 

Q.     And  what  did  you  say  to  them  ? 

A.     I  says,  "Yes,  I  got  a  Washington — "  I  mean, 
^ '  Washington  Building. ' ' 

Q.     In  the  Washington  Building? 

A.     Yeah. 

Q.     Did  you  give  the  number  of  the  box? 

A.     No,  he  come  in  with  me. 

Q.     And  what   did   they  say,   they  want  to   see 
this  other  box? 

A.     Yes.    Both  come  in  with  me. 

Q.     What  did  you  have  in  this  box? 

A.     I  got  bunch  of  insurance,  and  paper,  all  kinds 
of  paper. 

Q.     You  mean  house  abstract 

A.     Well,  insurance  paper,  somebody  else  paper, 
and  all  [215]  kinds  of  stuff  there. 

Q.     And  how  long  did  you  have  that  box  in  the 
Washington  Building? 

A.     Oh,  maybe  three,  four,  five  year,  I  think. 

Q.     And  how  long  you  have  the  box  in  the  Na- 
tional Bank  of  Washington?  A.     Since  1922. 

Q.     Since  1922.    And  what  did  you  keep  in  the 
box  in  the  National  Bank  of  Washington? 

A.     I    keep    the    money,    bond,    everything    was 
there. 
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Q.  And  where  did  you  keep  your  insurance  and 
your  abstract  and  your  deed*? 

A.     In  that  box  over  there,  yeah,  down  below. 

Q.     Why  did  you  keep  two  separate  box?  Why? 

A.  Well  it's, — well,  I  can't  help  it,  I  got  so 
many  thinos  there.  I  ,2:ot  plenty  of  that  stuff  there 
and  I  can't  keep  it  in  the  one  box. 

Q.  You  mean,  they  would  not  go  in,  in  the  Na- 
tional Bank  of  Washington? 

A.  Wei],  after  while  there  was  a  big  one,  but 
before — you  know,  there  was  a  kind  of  a  size  box, 
but  they  can't  go  in  there.  There  was  a  bunch  of 
us  was  keeping,  before  I  bothered,  down  there  down- 
stairs there  in  the  Washington  Building,  in  that 
box,  we  was  kee]i  a  bunch  of  insurance  [216]  in  my 
place. 

Q.     And 

A.  You  see  you  know  why  I  was  a  scared  be- 
cause we  got  a  fire  once  in  1938  there  too,  you  know. 

Q.  You  mean  you  was  scared  your  insurance 
would  burn  up.  A.     Yeah. 

The  Court:  It  is  now  twelve  o'clock,  Mr.  Gagi- 
lardi.  We  will  take  an  intermission  until  two 
o'clock  this  afternoon, 

(Recess.)  [217] 

2:00  o'clock  P.M. 

The  Court:  Now  if  there  is  nothing  further,  we 
will  proceed  with  the  case  we  have.  You  may  pro- 
ceed, Mr.  Gagliardi. 
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Mr.  Gagliardi :  If  the  Court  please,  Your  Honor, 
the  defendant  has  an  additional  instruction  and  re- 
quest the  Court  to  give  to  the  jury. 

JOHN  E.  BARCOTT 

resumed  the   stand   for   further  examination,   and 
was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Gagliardi: 

Q.  Mr.  Barcott,  I  believe  we  left  this  morning 
concerning  the  safe  deposit  box  that  you  have  in 
the  Washington  Building.  Do  you  recall  when  did 
you  rent  that  box? 

A.     Oh,  about  four  or  five  years  ago. 

Q,  And  what  was  the  purpose,  or  what  was  the 
occasion  of  renting  that  box? 

A.  Well,  I  got  a  bunch  of  policies,  and  paper, 
paper  lease  and  stuff  like  that. 

Q.  And  was  there  any  space  to — in  the  box  in 
the  Washington  [218]  Building  to  put  it  in — I 
mean  the  National  Bank  of  Washington  safe  deposit 
box.  Was  there  any  space  to  put  them  in  there  at 
that  time  ? 

A.     What  do  you  mean,  I  can't  get  you  there. 

Q.  You  had  another  box  in  the  National  Bank 
of  Washington?  A.     Yes, 

Q.     How  long  did  you  have  that  box? 

A.     Since  1920— '22. 
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Q.  Is  it  the  same  box  you  got  now,  or  was  there 
a  larger  or  smaller  box — 

A.     Large  one.   Large  one  now, 

Q.     It's  larger  now?  A.     Larger  now. 

Q.     And  was  it  smaller  before? 

A.     Before,  yeah. 

Q.  Now,  when  you  rented  this  box  from  the 
Washington  Building,  what  did  you  put  in,  and 
what  did  you  hold  in  there  up  to  this  time? 

A.  Well,  I  told  you.  I  told  you  a  while  ago,  I 
says  all  them  insurance  j^olicy,  business  policy, 
and — well,  the  insurance  business  policy  and  papers, 
we  had  all  kinds  of  papers  there. 

Q.  Did  you  hold  any  paper  belonging  to  any- 
body else? 

A.  Yeah,  some  of  it  belonged  to  Slavonian- 
American  Benevolent  [219]  Society  there,  and  all 
that  kind  of  a  stuff. 

Q.  And  what  position  do  yon  hold  in  that  so- 
ciety? 

A.     I  was  the  Treasurer  there  in  that. 

Q.  And  did  you  have  the  will  of  any  other 
people  ? 

A.  Yeah,  I  got  will  of  some  other  lady  next 
door  to  us. 

Q.  Did  you  keep  any  money  or  bond  in  this  box 
in  the —  A.     No  sir. 

Q.     Where  did  you  keep  them? 

A.  I  keep  it  down  in  the  Washington  National 
Bank. 
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Q.  Now  there  is  here  introduced  in  evidence — 
.showing  you  Plaintiff  Exhibit  No.  10,  and  I  ask 
you  if  you  recognize  what  those  two  slips  are"? 

A.    Yeah. 

Q.     What  are  they? 

A.  That's  for  the  box  in  the  Washington  Build- 
ing. 

Q.  There  are  two  of  them  on  that  exhibit;  one 
is  what  date? 

A.  One  is— let's  see,  one  is,  it's  nothing  to  me — 
ten,  I  don't  know,  I  can't  read  very 

Q.  After  you  left  the  National  Bank  of  Wash- 
ington on  January  28,  1946,  that  is  the  date  when 
you  had  first  conversation  with  Mr.  Nielsen,  did 
you  go  to  the  safe  deposit  box  in  the  Washington 
Building?  A.     I  did. 

Q,     What  was  the  purpose  of  your  going  there? 

A.  I  got  a  couple  of  policies  with  me  in  my 
pocket,  and  I  went  over  there,  on  the  way  I  put 
it  into  it. 

Q.  And  at  the  time  you  went  in,  you  signed  a 
slip  you  were  going  in?  A.     Yes. 

Q.  And  those  safe  deposit  box  were  in  your 
name?  A.     Yes. 

Q.  And  this  Exhibit  No.  10  bears  your  signa- 
ture ?  A.     Yes. 

Q.     How  often  would  you  go  to  this  box? 

A.  Oh,  no  very  often,  I  don't  know,  sometime 
it  take  a  long  time  to  go  over  there.  I've  got  nothing 
very  much  to  do  in  that  box. 
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Q.  And  you  knew  that  every  time  you  went  in 
yon  had  to  sign  a  slip"?  A.     Yes. 

Q.  And  you  knew  also  that  every  time  you  went 
in  they  marked  the  time  in  which  you  was  in"? 

A.  Oh,  I  don't  know,  I  think  it  the  truth 
though. 

Q.  And  the  same  was  true  with  the  National 
Bank  of  Washington?  A.    Yes. 

Q.     Did  you  go  there  again  after  January  28? 

A.     What  box  ? 

Q.  In  the  Washington  Safe  Deposit  box,  which 
is  in  the  [221]  Washington  Building? 

A.  Well,  I  think  so,  I  don't  know  sure,  but  I 
think  so  I  did. 

Q.  Did  you  keep  record  wiienever  you  went  into 
those  box  and  whenever  you  went  out? 

A.     No. 

Q.  Did  you  go  to  the  box  when  you  had  to  go 
there,  you  didn't  keep  any  date?  A.     No. 

Q.  Now,  the  next  time  you  went  to  that  box 
that  was  with  Mr.  Neilsen  and  Mr,  Swanson? 

A.     Yeah,  that  was  while — yeah. 

Q.     Tliat  was  February  13th  ? 

A.     I  think  so. 

Q.  And  at  that  time  did  you  open  the  box 
for  them?  A.     Yes. 

Q.     ^Yho  told  them  that  you  had  this  other  box? 

A.     I  did. 

Q.  And  did  you  go  to  that  box  and  you  opened 
the  box?  A.    Yes. 
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Q.  Was  the  box  contain  the  same  contents  it 
always  contain? 

A.  That's  the  same  thing,  same  like  it  was  be- 
fore, all  the  time. 

Q.  Did  you  take  anything  out  of  it  between 
those  two  dates  1  [222]  A.     No  sir. 

Q.  Did  you  at  any  time  keep  any  money  or 
bond  in  that  box?  A.     No  sir. 

Q.  Where  did  you  keep  all  your  money  and 
bond? 

A.     I  keep  it  down  in  the  Washington  Bank. 

Q.  When  you  purchased — hired  this  box  in  the 
Washington  Building,  was  the  National  Bank  of 
Washington  box  large  enough  to  contain  all  your 
stuff  in  there? 

The  Court:  I  think  that  is  repetition,  Mr. 
Gagliardi. 

Mr.  Gagliardi:  Oh,  I  beg  your  pardon,  your 
Honor. 

The  Court:     Proceed. 

Q.  Did  you  at  any  time,  either  before  or  after 
you  talked  to  Mr.  Nielsen,  take  anything  out  of 
the  safe  deposit  box  in  the  Washington  Building? 
Any  money  or  bonds?   Did  you  have  any  there? 

A.     No,  no.  no,  I  got  no  anything  that  way  there. 

Q.     Now 

iVIr.  Gagliardi :  Will  you  give  me  the  other 
exhibit,  those  deeds,  will  you  ?  The  deeds,  the  photo- 
static copy  of  the  deeds.  [223] 
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Q.  Plaintiff  Exhibit  No.  16  is  a  photostatic 
copy  of  a  deed  given  to  you  by  H.  J.  Gielens  in 
November  30,  1943.  Did  you  purchase  that  prop- 
erty? 

A.  I  bought  the  property  for  a  fella,  you  know, 
he  was  ready  to  get  kicked  out  of  a  house,  and  he 
come — he  lives  close  to  me  over  there. 

Q.     Yes. 

A.  And  he  come  in  to  me  and  he  says,  "John,"  he 
says,  "I  gomia  have  to  get  out  from  the  house." 
He's  got  a  sick  wife. 

Q.     Yes. 

A.  She  was  pretty  sick  woman,  and  he  says,  "I 
have  to  get  out  if  you  can't  help  me  out  on  a  little 
money,  some  money  to  buy  that  property."  He 
says,  "those  people  they  want  to  sell  that."  I  says, 
"Bob,"  I  says,  "all  right,"  I  says,  "I  do  it." 

Q.     And  how  much  money  did  you  give  himf 

A.     About  seven  hundred  fifty  dollars. 

Q.  And  was  you  buying  the  property  for  your- 
self, or  it  was  for  Mr.  Gielen  f 

A.     No,  I  was  buying  it  for  him,  you  know. 

Q.  And  then  Government  Exhibit  No.'  17  is  a 
deed  from  you  to  Robert  B.  Knego. 

A.     Knego,  yeah,  that's — —  [224] 

Q.     Who  is  Knego? 

A.  He's  one  of  my  neighbors,  a  couple  of  blocks 
from  me. 

Q.     A  couple  of  blocks  to  you.  A.     Yeah. 

Q.     Was  he  the  man  who  you  lend  the  money  to? 

A.     Yeah,  that's  the  man  I  pay  for. 
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Q.  Was  he  purchasing  the  property  from  Gie- 
lens"? 

A.  Yeah,  he  made — he  went  down  there  and 
fix  it  up,  I  i^ive  him  money,  he  put  the  mortgage 
on  me. 

Q.     He  put  a  mortgage  in  your  name? 

A.     Yeah. 

Q.  And  did  you  at  any  time  consider  that  prop- 
erty was  yours? 

A.  I  never — you  know,  I  used  to  call  on  there 
to  pay  me  out. 

Q.  And  Government  Exhibit  No.  17  is  a  deed 
from  Knego,  from  you  to  Knego  and  his  wife? 

A,     Yeah. 

Q.  Is  that  the  deed  you  gave  back  to  Mr.  Knego 
for  the  property  that  your  purchased? 

A.     Yeah. 

Q.  Did  you  recall  anything  about  it  when  you 
was  talking  to  the  agent  that  you  had  a  title  to  this 
property  ? 

A.  No,  I  never  pay  any  attention  to  'em,  you 
know.  I  never  [225]  i-eally  never  got  anything  out 
of  those  things. 

Q.  It  was  merely  loaning  so  far  as  you  was  con- 
cerned ? 

A.  I  would  loan  till  he  pay  me.  He  pay  me  in  a 
short  time,  too,  you  know.  He  was  pay  me  off 
so  much  in  a  short  time.  He  was  working  for  Gov- 
ernment through  the  war  time. 

Q.     Now 
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Mr.  Gagliardi:  Give  me  Exhibit  No.  1  of  the 
Defendant,  I  put 

Q.  Showing-  you  Government  —  Plaintiff  —  De- 
fendant Exhibit  A-1,  and  that  is  the  book  that  you 
kept  for  the  income  and  expenditure  of  your  busi- 
ness, the  California  Oyster  House. 

A.     Yes,  sir. 

Q.  Did  you  give  that  book  to  Mr.  Swanson  to 
audit  it?  A.     Yes. 

Q.     Did  he  liave  it  in  his  possession  all  the  time? 

A.     Yes. 

Q.  And  did  you  give  also  the  little  book  which 
is  marked  Exhibit  No.  2? 

A.  There  was  no  first  time  that  I  give  you  that 
book  on  that  one  there.  Aftei'  while,  I  think,  I 
don't  know  when  it  was. 

Q.     Did  you  give  it  to  him  after  while?  [226] 

A.  Yeah,  I  thinks  it  was,  I  give  it  to  him,  I  give 
it  to  my  attorney,  you  knoAv,  he  was  take  care  of 
all  the  time. 

Q.     Who  was  your  attorney? 

A.     Anthony  Ursich. 

Q.  Anthony  Ursich.  And  did  you  at  any  time 
try  to  conceal  anything  from  the  Government  agent  ? 

A.     No,  sir. 

Q.  Now,  Mr.  Barcott,  during  the  time  that  your 
wife  was  working  in  the  restaurant,  did  you  know 
that  she  was  receiving  tips  from  the  customers,  and 
making  money?  A.     I  don't  know. 

Q.     Did  you  make  any  report  for  that  money? 

A.     No. 
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Q.     Why? 

A.  I  didn't — we  didn't  know  that  we  was  sup- 
posed to  pay  the  income  on  that  tip. 

Q.     There  was  no  one  ever  suggested'? 

A.     Yeah,  we  was  figure  that  the  gift. 

Q.     That's  a  gift?  A.     Yeah. 

Q.  And  you  never  reported  those  as  income  tax 
return  1  A.     No. 

Q.  And  did  any  time,  any  of  the  agent  of  the 
Government,  Avhen  you  went  to  the  Government  to 
make  the  return  for  [227]  your  income  tax,  sug- 
gested that  tips  was  income  that  should  be  reported? 

A.     Never  mention  nobody  to  me,  nothing. 

Q.  Did  your  attorney,  Mr.  Ray,  at  any  time, 
think 

A.     Never,  I  never  hear  of  sucli  a  tiling,  no. 

Q.  Did  Mr.  Ray  know  at  that  time  that  your 
wife  was  working  in  the  restaurant  getting  tips? 

A.     He  knows. 

Q.  Did  he  ever  suggest  it  to  you  that  you  should 
include  it  in  vour  income  tax? 

A.     Never,  never. 

Q.  And  did  you  sincerely  and  honestly  believe 
that  was  not  reportable  as  income? 

A.  Absolutely,  I  never — I  never  heard  of  such  a 
thing • 

Q.     Did  you  believe  it  was  not  taxable  income? 

A.     That's  what  I  be — that's  what  I  understand. 

Q.  If  you  understand  otherwise,  would  you  have 
reported  it?  A.     Yes,  sir. 

Mr.  Gagliardi  :You  may  cross-examine.  [228] 
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Cross-Examination 
By  Mr.  Pomeroy: 

Q.  Mr.  Barcott,  how  long  were  you  treasurer  for 
tliG  Yugo-Slav — Slavonian  Benevolent  Association? 

A.     About  twenty  years. 

Q.     Did  you  keep  the  books  of  that  organization? 

A.     No,  I  no  keep  the  books. 

Q.  What  were — what  were  your  duties  as 
treasurer  ? 

A.  Treasurer,  to  put  money  in  the  bank  and 
to  keep  the  file.  I  got  a  box,  they  save  it,  and  they 
give  me  file  all  that  deal  that  we  got  in  the  Slavo- 
nia,  all  of  it. 

Q.  And  you — and  you  kept  account  of  what 
money  you  had  from  the  Slavonian  Benevolent  As- 
sociation ?  A.     Yes. 

Q.  You  never  had  any  trouble  over  that  account, 
did  you?  A.     What  do  you  mean? 

Q.  Well,  you  were  never  questioned  by  the  Sla- 
vonian Benevolent  Association  about  your  keeping 
the  books  for  them,  were  you? 

A.  No,  they  got  a  bookkeeper,  they  got  a  regular 
secretary  to  keep  the  books. 

Q.     Uh-hum,  but  you  kept  the  money? 

A.  The  secretary  deliver  the  money  to  my  res- 
taurant down  [229]  there,  then  I  put  'em  in  the 
bank,  that's  all  I  had  to  do  it. 

Q.  And  you  kept  track  of  what  money  you  had 
for  them  all  the  time,  didn't  you? 
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A.  No,  our  secretary — we  got  a  different  systeiri. 
Our  secretary  report  all  that  money  we  got  on  that 
lodge  there.  I  got  nothing  to  do  with  those  things 
except  to  put  the  money  in  the  bank. 

Q.  Except  that  you  had  to  give  it  back  to  them 
when  they  wanted  it. 

A.  Well,  the  secretary  sign  the  check,  and  I  had 
to  sign  the  check  too,  myself.  And  nothing  go  with- 
out check. 

Q.  When  was  the  last  time  that  you  had  any 
of  their  money? 

A.     Oh,  about  a  couple  of  months  ago. 

Q.  Was  there  any  of  the  money  that  was  in  this 
box  that  was  looked  at 

A.     No,  none  in  the  box,  no. 

Q.     Where  did  you  keep  that  money? 

A.     I  keep  the  money  in  my  place. 

Q.     In  the  safe?  A.     In  the  safe. 

Q.  And  all  the  money  that  you  kept  in  your 
place  in  the  safe,  belonged  to  the  Slavonian  Benevo- 
lent Society,  is  that  right?  [230] 

A.     No,  he  come  in  once  a  month. 

Q.     Once  a  month. 

A.  Once  a  month  a  little  money  today,  and  to- 
morrow I  putta  there  in  the  bank. 

Q.  How  much — how  nmch  money  do  you  have 
for  them 

A.  Oh,  they  no  run  a  very  high.  They  run 
al)out — ah,  it  would  rea^'h  a  couple  a  hundred  dollars 
a  montli. 
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Q.  During  the  war  you  had  various  drives, 
didn't  you,  to  raise  money  for  Slavonian  War  Ben- 
efits for  Yugoslavia  %  A.     Who  me  % 

Q.  Well,  the  Slavonian  Benefit  Society — ^Asso- 
ciation. 

A.  Ah,  that's  got  nothing  to  do  with  that.  This 
is  a  separate  local,  down  in  Old  Tacoma, 

Q.     Down  in  Old  Tacoma. 

A.     That  used  to  be  a  bran-ch  there. 

Q.  Did  you  ever  donate  any  money  from  your 
own  funds  to  the  War  Relief  for  Yugoslavia  during 
the  war? 

A.     Let's  see,  I  don't  know,  I  think  so. 

Q.     You  think  you  did  ? 

A.  I  think  so,  I  donate  a  hundred  dollars  or 
something  like  that,  I  don't  know,  I  can't  tell 
you 

Q.     When  did  you  do  that? 

A.  That  was  in  Seattle  outfit  over  there.  That's 
all  relief  to  the [231] 

Q.  Yeah,  how  many  times  did  you  donate  to 
that  cause?  A.     I  can't  tell  you. 

Q.  How  nuich  money  did  you  give  to  the  Yugo- 
slav War  Relief? 

A.  I  can't  tell  you.  There's  a  fellow  who  was 
supposed  to — to  cai'e  of  it,  he  says  it  was  not  tax- 
able, any  money  to  give  it  to  them. 

Q.     How  nuich  money  did  you  give  to  them  ? 

A.  It  was  no  very  much,  I  don't  know  how  much, 
but  it  was  no  verv  much. 
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Q.     Well,  make  the  best  estimate  you  can. 

A.  A  conple  a  hundred  dollar,  I  think  so,  I  don't 
know  sure  right  now 

Q.  Well,  was  it  one  hundred,  two  hundred,  three 
hundred  1 

A.  Couple  a  hundred  dollars,  I  think.  That's 
Mdiat  I  remember,  I  was  no — never  pay  any  atten- 
tion to  it. 

Q.     You  don't  know"?  A.     No. 

Q.  That  was  an  appeal  also,  wasn't  it,  just  as 
much  as  the  United  States  a])pealing  for  the  war 
bonds  1 

A.  No,  this  was  a  relief.  That  was  not  bonds; 
that  was  relief  for  something,  I  don't  know,  I  can't 
understand.  They  just  come  around  and  ask  me  for, 
I  give  it  to  him.  He  says  this  is  not  taxable  for  you. 

Q,     You  don't  know  how  much  you  gave  him? 

A.  Well,  I — really,  a  couple  a  hundred  dollars,, 
I  think,  I  don't  know  sure. 

Mr.  Gagliardi:  I  am  objecting,  Your  Honor, 
that  is  incompetent,  irrelevant  and  immaterial,  pur- 
suing this  subject  farther  now. 

The  Court:     Objection  overruled. 

Q.  What  efforts  did  you  make  to  get  this  other 
book  of  account  that  you  say  Mr.  Ray  had  ? 

A.     What  do  you  mean,  efforts?   I  can't 

Q.  What  did  you  in  order  to  try  and  recover 
this  book  that  you  say  now,  Mr.  Ray  had  when 
lie  died?  A.     Uh-huh. 
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Q.     What  did  you  do  about  that? 

A.  I  tried  to  find  out.  I  found  out  after  the 
Government  go  after  me,  and  I  found  out  where  is 
the  book.  He  was  keep  all  those  files  for  me,  and 
everything  as  that. 

Q.     Where  did  you  go? 

A.  I  go  to  Mr.  Ursich,  and  Mr.  Ursich  called 
up  for  it. 

Q.    You  went  to  Mr.  Ursich,  is  that  right? 

A.     Yeah. 

Q.     When  did  you  do  that? 

A.  Oh,  that  was  after  the  Government  come  in 
there  and  ask  me  for  it.  [233] 

Q.  Well,  do  you  mean  to  say  that  in  1946  was 
the  first  time  you  looked  for  that  book  that  you  say 
you  lost  in  1943? 

A.  I  no  need  a  that  book  at  all.  That  was  in  my 
file  and  Mr.  Rays  got  everything,  social  security, 
employment  compensation,  everything  else  it  was  in 
his  office. 

Q.  Well,  didn't  you  say  on  this  stand  that  you 
started  this  book  in  July,  1943,  because  you  couldn't 
get  the  other  book  from  Mr.  Ray? 

A.  Well,  he  was  a  sick,  that's  the  reason  I  can't 
get  it. 

Q.  And  so  you  didn't  ask  anybody  for  it,  but 
you  started  a  new  book? 

A.     I  started  a  new  book,  yes. 

Q.  But  you  never  asked  anybody  for  the  other 
book. 

A.  Well,  I  never  paid  attention  to  it,  no,  as 
long  as  I  got  that  book,  that  was  all  right. 
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Q.  In  otlier  words,  yon  didn't  look  for  the  other 
book  at  all.   You  just  started  a  new  book 

A.  Oh,  I  no  look.  I  know  this,  that  that  book 
was  in  his  possession,  and  so  I  no  was  looking  for. 

Q,  So  it  wasn't  until  1946  that  yon  w(mt  to  look 
for  the  other  book,  is  that  correct? 

A,     Yeah,  that's  right. 

Q.  And  you  asked  your  attorney  to — Mr.  Ursich 
to [234]  A.     Yeah. 

Q.     find  that  book  for  you?  A.     Yeah. 

Q.  What  did  he  do  in  order  to  find  it,  do  you 
know? 

A.  Huh?  He  called  up  some  place  over  there,  I 
don't  know  where 

Q.     Were  you  there  when  he  called  up? 

A.  No,  I  no  was  there.  I  told  him,  I  says, 
"What's  a  happened  to  'em?" 

Q.  You  don't  know  what  happened  after,  you 
just  told  Mr.  Ursich  that  you  lost  it — you  told  him 
that  in  1946  ? 

A.  I  was — when  I  check  up,  you  know,  when 
the  Government  they  want  my — to  see  my  book  and 
check  me  up  and  I  went — try  to  go  through  that 
file  and  I  got  right  there — see,  the  Mi-.  Ray  was 
ready — the  second  time  he  was  a  pretty  sick,  he 
bring  all  that  bunch  of  file  on  my  place.  And  he 
was  there,  I  was  always  figure  he  did  all  my 
business. 

Q.  Well,  then,  do  you  want  to  tell  this  Court  and 
this  jury  now  then,  that  you  started  this  book  but 
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you  didn't  ask  Mr.   Ray  or  anybody  for  the   old 

book,  is  that  right? 

A.     I  no  ask  him  for  no  books. 

Q.  You  didn't  ask  Mr.  Ray  or  anybody  for  the 
old  book,  until  you  asked  Mr.  Ursich  in  1946?  [235] 

A.  Well,  the  only  thing  I  asked  ]\Ir.  Ray,  that 
was  around  September,  you  know — I  mean  Septem- 
ber, October,  he  do  the  figure.  He  was  keep  a  book, 
I  know  he — there  was  a  file  in  his  office.  He  was 
figure  he  was  going  to  do  the  job  for  me  again,  so 
that's  the  reason  I  keep  those  books  there 

Q.     Well,  let's  get  this  straight,  Mr. 

Mr.  Pomeroy:  May  I  have  Defendant's  Ex- 
hibit A?  A-1? 

Q.  As  I  imderstand  it,  this  book  was  started, 
Defendant's  Exhibit  A-1  was  started  July  28,  1943, 
is  that  correct?  A.     Yeah,  that's  right. 

Q.  And  at  that  time  you  think  that  Mr.  Ray 
had  your  other  book,  is  that  right  ? 

A.     Mr.  Ray  was — was — he  gotta  sick. 

Q.  Where  is  the  book — where  is  the  book  that 
preceded  this  one,  the  book  ahead  of  this  one? 

A.  On  that  one  there,  it  was  in  Mr.  Ray  office, 
and  he  asked  me  for,  he  says,  "What's  the  idea  of 
this,  Ray?"  Then  Mr.  Ray  asked  me  for,  I  says 

Q.  Just  a  moment  please.  Answer  my  question. 
Do  you  know  where  the  other  book  is  that  precedes 
tliis  book,  that  is  ahead  of  this  book  ?  [236] 

A.     That  was  in  Mr.  Ray  office  all  the  time. 

Q.     Do  you  know  where  it  is  now? 

A.     I  don't  know  where  it  is. 
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Q.  Do  you  know  where  it  was  on  July  28th, 
1943? 

A.     I  know  it  was  in  Mr.  Ray  office. 

Q.  Why  didn't  you  get  it  in— on  July  28th,  1943, 
instead  of  starting  this  new  book? 

A.     Well,  I  can'  get  into,  he  was  in  hospital. 

Q.  All  right.  When  did  you  again  ask  him 
for  it? 

A.  That  was — that  was  quite  a  bit  later,  maybe 
a  month  or — when  he  come  back  from  the  hospital 
I  ask  him  for  it.  ; 

Q.     Oh,  you  did?  A.     Yeah. 

Q.     All  right.   What  did  he  say? 

A.  He  says,  ",A11  right,  John,  here's  your  book, 
and  I  fill  'em  up  this  social  security,  you  can 't  work, 
and  the  more " 

Q.  What  did  he  do  with  the  book  ?  Did  he  give 
it  to  you? 

A.  I  bring  it  down;  I  fill  'em  up  those  thing, 
then  I  told  him  again,  1  says,  "Mr.  Ray,"  I  says, 
"I  want  you  come  in,  getta  my  book " 

Q.     What  did  you  do  with  the  book  ? 

Mr.  Gagliardi:  I  suggest  that  counsel  [237]  al- 
low the  witness  to  answer  the  question  now.  Your 
Honor. 

Mr.  Pomeroy:  That's  what  I'm  trying  to  get,  a 
res])onsive  answer. 

Mr.     Gagliardi:     Well,     I     think     interrupting 

will 
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Q.     Did   you   give   the   book  back   to   Mr.   Ray 
again "? 

A.     Yeah,  I  did,  and  you  know  he  had  to  figure 
how  much  we  take  in  for  six  months  on  that. 

Q.     And  then  what — when  did  you  go  to  get  it 
again  ? 

A.     Never,  I  never,  he  just  leave   'em — he  leave 
'em  there  iii  the  file  with  the  rest  of  the  things. 
q.     He  left  it  in  the  file  ?  A.     Yeah. 

Q.     And  then  you  never  paid  any  more  attention 

until 

A.  I  never — I  never  bother,  I  no  need  to.  I 
never  bothered. 

Q.     Was  that  book  all  filled  up? 
A.     Which  one? 

Q.    The  one  that  you  left  with  Mr.  Ray? 
A.    Well,  I  can't — it  was  there  before,  then  he 
was  get  sick  and  I  can't  get  into  it. 

Q.  Was  the  book  that  you  left  with  Mr.  Ray, 
filled  up  to  the  last  page? 

A.     It  was — I  think  it  was  a  part  of  it,  but 

Q.  Did  you  have  to  start  this  book  because  the 
other  book  was  filled  up  ? 

A.  No,  I  had  to  start  this  book  on  account  of  Mr. 
Ray  was  sick.  I  can't  get  into  the  office,  I  don't 
know  what  his  file  is. 

Q.  Have  you  had  any  fires  in  your  place  of 
business?  A.     1938. 

Q.     When  else?   Any  other  time? 
A.     There  was  July,  I  think,  July  15,  for  about 
two  weeks,  July  15  we  had  a  little  fire. 
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Q.     July  what? 

A.  July — between  July  15th  or  something  like 
that,  but  I 

Q.    What  year"? 

A.     194— '43,  I  think. 

Q.     July,  1943,  you  had  a  fire  in  your  place  ? 

A.  I  think  the  books  show  there  that  we  was 
closed  for  a  couple  of  weeks, 

Q.     Well,  what  book,  do  you  mean  this  book  ? 

A.     I  think  that  one  there,  I  think  so. 

Mr.  Pomeroy:  Will  you  hand  this  book  to  him 
and  have  him  tell  us  when  it  was  that  they  had  that 
fire  ? 

A.     There  it  is  right  here. 

Q.     Wliat  date?  [239] 

A.  That  was  July  '43— July  19— July  18,  it  was, 
closed  there. 

Q.     July  18th,  1943? 

A.     18,  yeah.  And  two  week  we  was  closed  there. 

Q.  Your  statement  is  that  you've  made  money 
all  the  time  that  you've  been  in  the  California  Oy- 
ster House,  is  that  correct? 

A.    Yes,  sir. 

Q.  And  that  you  saved  all  that  money  because 
your — you  and  your  family  have  lived  on  the  tips 
that  your  wife  received  working  as  a  waitress  in 
the  California  Oyster  House.  Is  that  what  you  want 
this  jury  to  believe? 

A.  Well,  she  take  care  of  the  expenses  at  home 
on  tips. 


250  John  Barcott  vs. 

(Testimony  of  John  E.  Barcott.) 

Q.  Well,  that's  what  your  family  lived  on.  And 
you  saved  all  your  money  that  you've  earned. 

A.     And  food  I  would  take  from  the  place  home. 

Q.     And  food  that  you  took  from  the  place  home. 

A.     Yeah. 

Q.  Otherwise,  all  the  expenses  were  paid  by  your 
wife's  tips?  A.     Yes,  sir. 

Q.  And  how  much — how  much  a  month  did  you 
earn  durinp:  that  period  of  time? 

A.     Myself?  [240] 

Q.  Well,  how  much  did  you  receive  from  the 
California  Oyster  House,  the  operations  of  it? 

A.  That  was  running  from  two-fifty  to  three 
hundred-fifty,  four  hundred  dollars. 

Q.     Every  month? 

A.     Every  month,  clear  money. 

Q.     And  you  made  money  all  the  time? 

A.     Absolutely,  else  would  I  be  there. 

.  Mr.  Pomeroy :     Will  you  mark  this,  please  ? 

The  Clerk:  Plaintiff's  Exhibit  No.  18,  for  iden- 
tification. 

Q.  You  are  being  handed  what  is  marked  for 
identification  as  Plaintiff's  Exhibit  No.  18.  Does 
your  signature  appear  on  that?  Is  your  name  on 
that?  Did  you  sign  that  any  place?  You  may  look 
through  it. 

A.     It's  a  name  here,  John  Barcott. 

Q.     Did  you  sign  it  ?  A.     Yes. 

.  Q.     And  what — what  is  that  instrument? 

A.     That's  income  tax  report. 

Q.     For  what  vear?  A.     1940. 
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Q.  And  you  say — did  you  make  money  that  year, 
or  lose  money  that  year?  [241] 

A.     1940  we  remodel  the  place. 

Q.     Did  you  make  money  or  lose  money  that  year  ? 

A.  Well,  that  year  we  was  a  losing  money,  but 
that  was — we  was  remodel  place. 

Q.     You  didn't  make  any  money  that  year? 

A.     No,  that  year,  no. 

Q.     You  reported  a  loss,  didn't  j^ou? 

A.  Yeah,  account  of  the — account  of  the  repair- 
ing, remodel.  That  was  Tom  Ray  take  care  of,  I 
got  nothing  to  do  with  those  things — I  don't  know, 
I  turned  everything  over  to  his  hands. 

Q.  And  you  charged  yourself  off  with  a  hundred 
dollars  of  the  food  that  you  ate  for  the  year,  is  that 
right?  A.     I  eat  down  the  place. 

Q.     A  hundred  dollars  for 

A.  Well,  that  means  I  eat  the  meals,  my  nieals, 
when  I'm  working  down  there. 

Q.  That's  all  you  ate,  was  a  hundred  dollars 
worth  for  the  year  ? 

A.  That's  all,  just  one  meal  a  day  and  sometime 
just  breakfast,  that's  all.  The  rest  of  the  meal  I 
eat  at  home. 

Q.  You  say  the  only  reason  that  you  show  a  net 
loss  here  is  because  of  the  alterations  of  the  place? 

A.  Yeah,  I  think  so,  that's  up — it  was  up  to  him, 
everything.  I  don 't  know  nothing  about  those 
things. 
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Q.  Well,  you  know  that  you  remodeled  the  place, 
don't  you? 

A.  Yeah,  I  know  we  remodel,  we  spend  the 
money  for  the  place. 

Q.     And  how  much  did  it  cost  you  to  remodel  if? 

A.     I  can't  remember  that  really. 

Q.  What  did  you  do  with  the  slips  or  ticket  off — 
tape  off  of  your  cash  register? 

A.  I  give  it  to  him  to  check  up  how  much  money 
we  spend  on  the  place. 

Q.  You  gave  your  cash  register  tape  to — what 
did  you  do  with  that  when  you 

A.  Oh,  no,  I  no  say  about  the  cash,  I  say  about 
what  we  spend  on  the  place  to  remodel. 

Q.     What  did  you  do  with  the  cash  register  tai3e  ? 

A.     I  thiow  it  away,  I  think. 

Q.     You  throw  it  away?  A.     Yeah. 

Q.  What  did  you  do  with  the  purchase  slips 
when  you  bought  something? 

A.     Well,  never  keep  it. 

Q.     You  just  destroy  those  too? 

A.  Well,  when  the  fifteen  days  or  month  is  over, 
I  no  [243]  bother  with  them  at  all. 

Mr.   Pomeroy:     I'll   offer   Exhibit   18. 

Q.     Did  you  tell  the  Court  and  the  jury 

Mr.  Pomeroy:  Oh,  pardon  me,  until  you  pass 
on  the  exhibit. 

Mr.   Gagliardi:     No   objection. 

The  Court :     It  mav  be  admitted  in  evidence. 
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(Whereupon  the  income  tax  return  of  John 
Barcott  for  the  year  1940,  was  admitted  in 
evidence  as  Plaintiff's  Exhibit  No.  18.) 

Q.  Did  you  tell  the  Court  and  the  jury  that 
you  didn't  have  much  in  the  way  of  household 
furnishings  out  at  your  house? 

A.     No,  I  did  not. 

Q.  What  did  you  tell  the  Court  this  morning 
about  that? 

Q.     What  do  you  mean,  which  way  you  want? 

Q.  You  say — do  you  know  anything  about  the 
household  furnishing  at  your  house? 

A.     Yeah. 

Q.     Well,  who  bought  those? 

A.     Mrs.  Barcott  takes  care  of  it. 

Q.  Did  she  pay  for  everything  you  have  in  the 
house  ? 

A.     She  pay — yeah,  she  pay  that.  [244] 

Q.  What  kind  of  a  refrigerator  do  you  have  out 
there?  A.     We   got   Philco   refrigerator. 

Q.     When  did  you  buy  that? 

A.     Well,  about  1938  or  something  like  that. 

Q.     About  1938?     How  mueh^— 

A.     I  can't  tell  you  sure  what  year. 

Q.     How"  nnir-h  did  you  pay  for  that? 

A.  I  don't  know,  she  was — she  knows  that, 
something — what  it  cost. 

Q.     You  don't  know  how  much. 

x\.     She  went  buy  that  stu.ff. 

Q.     And  she  bought  it  out  of  her  tips? 

A.     Yes  sir. 


254  John  Barcott  vs. 

(Testimony  of  John  E.  Barcott.) 

Q.     What  kind  of  a  stove  do  you  have  out  there  ? 

A.     I  got  a  electric  stove. 

Q.     And  when  did  you  huy  that"? 

A,  That  was  buy  about  the  same  time,  that 
time. 

Q.     About  the  same  time.  > 

A.     I  don't  know  what  year  is. 

Q.     About  1938? 

A.     I  don't  know  the  year  really. 

Q.     Well,  when  do  you  think? 

A.  She  was  working  in  1938  and  that  time  she 
give  me,  she  give  me  everything,  she  take  care  of 
it  to  that  time,  [245]  but  I 

Q.     She  gave  you  what? 

A.  Money  that  was  made  out  of  the  tip,  if  there 
was  anything  over,  she  paid  all  the  expenses  at 
home. 

Q,     How  much  did  she  give  you? 

A.  Well,  every  time  she  was  over  so  much,  she 
give  it  to  me  and  turn  it  to  me. 

Q.     How  much  did  she  give  you  in  1938? 

A.  1938  that  was— I  can't  tell  you.  I  didn't 
keep  track  of  it. 

Q.  Besides  that,  she  paid  for  the  stove  and  the 
refrigerator,  is  that  right? 

A.  If  I  ])ought  it  in  19 — over — before  1938,  she 
was  take  care  of  it;  but  if  I  bought  it  after  that, 
I  can't  tell  you  sure.  I  think  I  have  to  take  care 
of  it  then. 

Q.     Where  did  you  buy  it,  do  you  know? 

A.  I  think  Overland 's,  music  company  there, 
someplace. 
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Q.     Overland  music  company. 

A.     Yeah. 

Q.     Did  you  buy  it,  or  did  she  buy  it  alone? 

A.     She  was  over  there  to  take  care  of  that  thing. 

Q.     Did  you  go  over  there  at  all ■?  A.     Huh'? 

Q.     Were  you [246] 

A.     I  went  once  there. 

Q.  You  went  to  took  at  it  before  she  bought  it 
too,  did  you"?  A.     Yes. 

Q.     Did  you  pay  any  money  for  that  yourself? 

A.     No,  not  right  away. 

Q.     Well,  when  did  youl    Later"? 

A.  Oh,  it  was  later,  it  was  kind  of  a  account 
there  for  a  while  there. 

Q.     Account  there  for  a  while  *? 

A.  Yeah,  I  think  I  was  take  care  of  that,  I'm 
not  sure. 

Q.  Did  you  pay  for  it  tlien,  on  the  account,  or 
did  she  pay  for  if? 

A.  Oh,  I  was — if  we  bought  it  after  '38,  I  was 
take  care  of  it  myself. 

Q.  In  other  words  then,  you  paid  for  the  stove, 
is  that  right,  over  at  that  electrical 

The  Court :    Who  paid  for  that  *? 

Q.  You  didn't — she  didn't  pay  for  that  out  of 
tips,  you  paid  for  that. 

A.  Well,  she  was  no  working  after  that,  after 
1938. 

Q.     So  you  paid  for  tlie  stove,  then? 

A.  Well,  I  believe  that,  I  think,  though  out  of 
the  money. 
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Q.  What  kind  of  a  furnace  do  you  have  out 
there?  A.     We  have  got  no  furnace,  [247] 

Q.     No  furnace  at  all?  A.     No  sir. 

Q.     How  many  stoves  do  you  have  in  the  house? 

A.     There's  two. 

Q.     Two  of  them. 

A.     What  do  you  mean? 

Q.  Stoves.  What  kind  of  heat  do  you  have 
in  your  house? 

A.     I  got  oil  stove,  that  goes  the  whole  days. 

Q.     Oil  stove.  A.     Yeah. 

Q.     Is  that  what  you  have  now? 

A.     No,  I  got  electric  stove. 

Q.     How  many?  A.     Couple. 

Q.     Couple.  A.     Yeah. 

Q.     When  did  you  buy  the  second  one? 

A.  That  was — let's  see,  that  was  two,  three 
years  ago. 

Q.     Who  paid  for  that? 

A.     I  was  take  care  of  it,  I 

Q.     You  paid  for  that. 

A.  I  was  take  care  of  that.  We  sold  our  other — 
remember,  we  sold  our  other  stove,  we  take  care 
of  on  that  money. 

Q.  Uh-hum.  Who  ])aid — who  paid  the  telephone 
bill  out  [248]  at  your  house- — do  you  have  a  tele- 
phone? A.     Yes. 

Q.     Did  she  pay  for  that  out  of  her  tips? 

A.  No,  I  pay  now,  but  she  used  to  pay  before 
herself. 

Q.     She  paid  that  out  of  her  tips. 

A.    Yes. 
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Q.     Now  you  pay  it.  A.     Yes  sir. 

Q.     How  long  have  you  paid  it? 

A.     Since  she  quit  working. 

Q.     1938?  A.     Yeah. 

Q.  Telephone.  Electric  lights,  who  pays  for 
those  *?  A.     I  pay  now. 

Q.  You  pay  now.  She  paid  for  that  out  of  her 
tips  before  '38,  is  that  right? 

A.  Yes,  she  give  me  the  money,  or  either  she 
did  it  herself. 

Q.  She  gave  you  the  tip  money  and  you  went 
and  paid  it? 

A.  Well,  I  was  have  to  write  a  check  or  some- 
thing like  that,  I  paid  for;  if  she  knows,  she  pay  it 
herself. 

Q.  Do  you  ever  go  to  church,  and  give  the 
church  any  money?  A.     Well,  little  bit. 

Q.  And  who  gave  that,  did  you  or  your  wife  out 
of  her  tips?  [249] 

A.     The  last,  the  last— after  '38,  I  do  myself. 

Q.     After   '38,  then,  you  gave  to  the  church? 

A.     Yeah. 

Q.  But  before  that,  your  wife  gave  the  money 
out  of  the  tips,  is  that  right? 

A.  Well,  let's— I  don't  know,  we  give  it  to  'em 
or  no  in  those  days.  I  can't  tell  you  sure,  I  can't 
tell  you  how  much  money  we  give  'em  before.  There 
was  no  very  much  money  a  month  on  that. 

Q.     Not  very  much  money.  A.     No  sir. 

Q.     You  donM  know  wlioro  it  came  from? 

A.     What  do  v(Mi  moan? 


258  John  Barcott  vs. 

(Testimony  of  John  E.  Barcott.) 

Q.  Well,  where  did  the  money  come  from,  your 
wife's  tips  or  from  what  you  earned"? 

A.  Well,  before  '38,  if  there  was  anything,  it 
was — if  there  was  anything  expenditures  in  the 
house,  it  was  her  money. 

Q.  Was  there  a  lot  of  tips  during  the  depres- 
sion years? 

A.  Absolutely,  she  was  doing  good — she  was 
making  good  money  there. 

Q.  She  made  good  money  out  of  tips  during  the 
depression,  then?  A.     Yes  sir.  [250] 

Q.  How  are  the  tips  now,  better  than  during  the 
depression  years? 

A.  I  don't  know  what  they  are,  I  never  ask 
anybody  anything. 

Q.  You  never  went  to  any  shows  or  any  enter- 
tainment of  any  kind  ? 

A.  Oh,  once  in  a  while  I  go  in  a  show,  but  no 
nothing  else.    I  never  go  no  place. 

Q.  Did  you  pay  that  money  out  of  your  wife's 
tips,  or  did  you  pay  it  out  of  your  own  money? 

A,  AYliat  do  you  mean — why,  now  since  she  quit 
working,  I  pay  my  own  self  for  it  when  I  go  to  the 
show. 

Q.  Well,  3^ou're  talking  about  twenty-four  years, 
that's  what  you  were  telling  the  Court  about,  that 
for  twenty-four  years  you've  saved  all  your  own 
money,  and  that's  how  you  have  so  much  money. 

A,  Well,  that's  no  matter,  that's  all  I  go,  you 
see  I  go  to  the  show  once 
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Mr.  Pomeroy:  Will  you  i)Iease  recheck  this 
paper,  and  read  the  question  directly  to  the  wit- 
ness?   You  may  read  the  question  to  him. 

(Question  read.) 

Q.  And  you  and  your  family  lived  off  of  your 
wife's  tips.  [251]  Now  I  am  asking  you  whether  or 
not  you  went  to  the  shows  and  things  like  that, 
entertainment,  that  your  wife  paid  for  that  out  of 
her  tips? 

A.  That  no  amount  to  nothing,  I  never  go  very 
miTch  in  the  show. 

Q.  Well,  when  you  did  go,  did  that  money  come 
out  of  your  wife's  tips  or  not? 

A.  No,  before — no  after  that — before,  I  never — 
I  don't  want  nothing,  I  never  ask  for  four  bits  to 
go  to  the  show. 

Q.     You  paid  for  that  yourself  then? 

A.  I  got  money  in  my  pocket,  but  it  no  amount 
to  nothing. 

Q.  When  you  bought  a  suit  of  clothes,  did  your 
wife  pay  for  that  out  of  her  tips  too? 

A.     No  sir. 

Q.     Did  you  pay  for  that  yourself? 

A.     I  got  myself  once  in  a  while  a  suit  of  clothes. 

Q.  When  you  bought  a  pair  of  shoes  or  a  pair 
of  socks,  did  your  wife  ])ay  for  that  out  of  her  tips? 

A.     No,  no  lier,  no  her,  no  out  of  that. 

Q.  When  the  kids  went  to  school  and  you  gave 
them  some  money,  did  your  wife  pay  that  out  of 
her  tips?  A.     When  they  was  working,  yes. 
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Q.     When  they  were  working.  [252] 

A.     Yes  sir. 

Q.     Then  you  paid  them"? 

A.  When  she  was  working  she  did,  she  fur- 
nished the  kids  and  everything  supposed  to  be  in 
the  house. 

Q.     Out  of  her  tips?  A.     Out  of  her  tip. 

Q.     Did  you  pay  her  any  money  for  her  wages'? 

A.     No,  never  was 

Q.     All  she  lived  off  was  her  tips? 

A.     Yes  sir. 

Q.  And  she  supported  you  and  the  kids  out  of 
her  tips? 

A.  Support,  there's  no  support — support  the 
home,  pay  the  expenses  in  the  home. 

Q.  That's  what  I'm  talking  about.  She  paid 
all  those  out  of  her  tips,  and  you  saved  all  your 
money  ? 

A.     Yes  sir,  I  saved  everything. 

Q.  You  never  bought  any  food  outside  of  what 
you  took  home  from  the  restaurant? 

A.     I  always  took  from  the  restaurant. 

Q.     Never   bought   anything   anyplace   else? 

A.  Well,  fish  and  meat  and  all  that  stuff  all 
come  in  from  the  restaurant-^ 

Q.  Did  you  buy  any  food  anyplace  else  except 
taking  home  from  the  restaurant  ?  [253] 

A.     We  buy  a  chicken  sometime,  not  very  often. 

Q.     Did  she  buy  that  out  of  her  tips  too? 

A.  She  buy  over  there  all  the  expenses  home 
there. 
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Q.  Did  you  ever  buy  any  food  for  the  house 
outside  of  what  you  took  home  from  the  restaurant "? 

A.     Why,  myself? 

Q.     Yes. 

A.     No,  she  was  take  care  of  that  home  expenses. 

Q.  Did  you  ever  buy  anything,  food  for  the 
honie,  yourself?  A.     After  '38,  I  did. 

Q.     After  '38  you  did.  A.     After  1938  I  did. 

Q.     What  did  you  buy?  A.     Huh? 

Q.     What  did  you  buy? 

A.  Sometime  chicken  or  loaf  of  bread,  or  some- 
thing like  that,  but  no  very  much. 

Q.  I  suppose  you  have  a  lawn  mower  out  at 
your  house,  don't  you?  A,     Yes. 

Q.     Who  bought  that? 

A.     After  '38  I  did,  little  bit  out  of 

Q.     You  bought  that  yourself.  A.     Yeah. 

Q.     That  didn't  come  out  of  your  wife's  tips. 

A.     Not  after  '38. 

Q.  When  you  had  Christmas  presents  to  buy, 
did  you  buy  those  out  of  your  wife's  tips  too? 

Mr.  Gagliardi:  There  is  no  evidence  there  was 
any  Christmas  present  given,  your  Honor.  I  am 
objecting  to  the  line  of  questioning.  He  has  gone 
too  far  now  to  be  proper  cross-examination. 

The  Court:  The  questions  have  to  be  limited,  of 
course,  but  then  I  sliall  overrule  the  objection. 

Mr.  Pomeroy :  Will  you  read  the  question  to  me, 
please  ? 

(Question  read.) 

A.  I  no  buy  Christmas  presents,  she  was  take 
care  of  all  that  business. 
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Q.     Did  she  buy  it  out  of  her  tips'? 

A.     What  do  you  mean,  now? 

Q.     Did  you  give A.     Now? 

Q.     Before   '38. 

A.     I  no  buy  Christmas  presents,  she  was  take 
care  of  all  that  business. 

Q.     When  you  paid  for  your  safe  deposit 'box, 
did  she  pay  [255]  for  that  too,  out  of  her  tips  ? 

A.     No,  I  pay  the — T  pay  the — that's  only  is  a 
little  amount  of  money  on  the  year. 

Q.     When  you  did  any  gambling,  did  she  give  you 
the  money  to  gamble  with? 

A.     T  never  gamble,  T  never  smoke,  I  never  go 
no  place. 

Q.     You  never  plaj'^ed  cards  with  any  of  your 
friends?  A.     No  sir. 

Q.     Never  at  any  timet 

A.     No  sir,  I  was  working  ten  or  twelve  hours 
a  day,  every  day. 

Q.     Never  played  a  little  friendly  game  with  your 
friends  ? 

A.     I  don't  know  what  the  game  is. 

Q.     You  don't  know  what  it  is 

A.     That's  you're  asking  for,  no. 

Q.  I'll  ask  you  whether  or  not,  Mr.  Bareott,  on  j 
or  about  February  13, 1946,  in  Mr.  Harry  Swanson's 
office,  in  the  Internal  Revenue  office,  with  Mr. 
Swanson  being  present,  Mr.  Nielsen  and  yourself, 
if  you  didn't  tell  those  two  Revenue  Agents  that 
you  occasionally  played  a  friendly  game?  A 
game 

A.     No  sir,  absolutely  wrong,  I  don't  know  noth- 
ing about  the  game. 
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Q.     Never  did,  never — - —  [256] 

A.  If  there  is  any  person  in  Tacoma  see  me 
that  I  played  a  game,  well,  you  can  hang  me  if  you 
want. 

Q.  Well,  the  question  I  am  asking  you  is 
whether  or  not  you  told  these  two  men  that  state- 
ment. A.     I  never  say  that. 

Q.     You  never 

A.     They  are  wrong  when  they  say  that. 

Q.     You  never  said  that?  A.     No  sir. 

Q.  When  was  it  that  you  rented  this  box  in  the 
Washington  Building'?  A.     What  was? 

Q.  When  did  you  rent  that  box  in  the  basement 
of  the  Washington  Building? 

A.  I  think  three,  four — four  or  five  years  ago, 
I  don't  know  sure  what  the  date. 

Q.     Four  or  five  years  ago.  A.     Yeah. 

Q.  Didn't  you  testify  here,  it  was  1943,  a  little 
while  ago? 

A.  Three  or  four  years,  I  can't  tell  you  for 
sure. 

Q.     And  what  was  the  reason  for  your  renting  it  ? 

A.     Huh?    What  was  the  reason  what? 

Q.  That  you  rented  that  extra  box,  that  other 
box  in  the  [257]  basement  of  the  Washington 
Building. 

A.  The  fella  who's  took  care  of  those  boxes  is 
owv  customer,  and  beside  I  need  a  box  for,  I  got 
lots  of  policies,  and  lots  of  paper,  and  lots  of  lease 
and  other  stuff  to  keei^,  and  that  things,  and  T 
started  to  l)\iy  IsoikI  over  there  there  wasn't  enough 
room  in  that  box  over  there  to  keep  all  that  busi- 
ness.    There  was  all  that  stuff  in  my  place  there. 
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Q.  So  70U  had — didn't  have  enough  room  in  the 
box  in  the  National  Bank  of  Washington 

A.     No  sir,  those  policies  and 

Q.     Those  policies. 

A.  -the  Slavonian- American  Benevolent  So- 
ciety stuff  and  everything  else. 

Q.  So  then  you  went  ahead  afterwards,  though, 
and  bought  all  these  bonds,  didn't  you,  after  you 
bought  the  new  box,  and  put  those  in  the  first  box. 
How  did  you  have  room  for  all  the  bonds  you 
bought  after  that  in  the  first  box  when  you  didn't 
have  enough  room  back  when  you  rented  the  box 
in  the  basement  of  the  Washington  Building? 

A.     I  think — T  don't  understand  what  you  mean, 

Q.     You  bought  all  these  bonds  after 

A.     Yes.  [258] 

Q.     you   rented   the   second   box,   isn't   that 

correct  ?  A.     Yes. 

Q.  And  you  put  them  in  the  first  box,  didn't 
you? 

A.     In  the  Washington  National   Bank. 

Q.     That's  right. 

A.     Well,  that's  where  they  belong. 

Q.  But,  you  had  room  enough  for  all  these  bonds 
you  bought  in  that  box,  didn't  you? 

A.     Well,  that,  they  was  right  there,  yeah. 

Q.  Well,  I  thought  you  said  you  didn't  have  any 
room  in  there  and  that's  why  you  had  to  rent  the 
second  box. 

A.  No,  I  had  bigger  box  in  1943,  '44,  on  that 
there. 


f 
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Q.     Ub-liimi. 

A.  To  keep  those  thing,  but  I  got  no  room  to 
keep  the  rest  of  the  policies  and  stuff  like  that  on 
that  place,  and  I  don't  want  it  mixed  up  with  that, 
anything  with  that  kind  of  a  stuff  there. 

Q.  You  don't  want  your  insurance  policies  in 
with  your  bonds  and  money,  is  that  wliat  you  mean? 

A.     No,  I  say,  I  got  so  daimi  many  stuff  there. 

Q.  You  got  so  many  that  you  don't  want  your 
insurance  policies  in  with  your  bonds? 

A.     When  the  bonds  and  money  was  there. 

Q.  How  was  the  restaurant  business  in  1946, 
as  compared  to  [259]  1945,  and  '44  and  '43,  Mr, 
Barcott?  A.     It  was  lots  better. 

Q.    Lots  better.  A.    Yes. 

Q.  You  are  again  being  handed  Defendant's  Ex- 
hibits A-1,  Mr,  Barcott.  Can  you  tell  me  what  your 
receipts  were  for  February  1946? 

A,  I  ain't  got  know  in  this  book,  I  no — I  got 
nothing  to  do  with  that. 

Q.     You  don't  know? 

A.  No,  my  son  keep  the  bookkeeping  and  keep 
the — ^he's  got  a  bookkeeper  and  take  care  of  that 
business. 

Q.     It  doesn't  show  in  that  book. 

A,     No,  except  a  couple  months. 

Q.     What  months  does  that  book  in  here? 

A.     January,  February\ 

Q.     February,  when  ? 

A.     February,  let's  see — 28th,  yeah. 

Q.     What  year?  A.     1946. 
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Q.  How  niiicli  did  you  take  in  during  the  month 
of  February  1946? 

A.  I  can't  figure  out  right  now,  but  it's  right 
here  in  this  book,  that's  where  it  is.  [260] 

Q.  Was  it  eight  thousand,  two  hundred  and 
forty-one  dollars  and  thirty-five  cents'? 

A.  I  can't  tell  you  sure,  I  never — I  give  it  to 
accountant  to  figure  in  this  tiling  when  I  report  my 
income  tax  1946. 

Q.  Wasn't  that  the  month  during  the  two-week 
period  when  the  Internal  Revenue  agents  checked 
your  restaurant?  A.     Yes. 

Q.  Can  you  now  tell  us  how  much  the  gross  re- 
ceipts were  for  February  1946? 

A.     You  mean  gross  all  those  years? 

Q.  No,  how  much  did  you  take  in  during  the 
month  of  February  1946? 

A.  Month  of  February.  I  never — I  never  figure 
those  things.  I  give  to  the  accountant  to  figure 
how  much  the  gross  receipt,  it  is  right  here  in  the 
book,  everything  that  was  take  in. 

Q.     The  figures  are  shown  here,  is  that  correct? 

A,     Tliat's  what  it  is. 

Q.  And  if  those  figures  that  you  have  there  add 
111$  to  eight  thousand,  two  hundred  and  forty-one 
dollars  and  thirty-five  cents,  that  is  the  correct 
amount  of  income  for  the  month  of  February  1946, 
is  that  correct? 

A.  I  think  so,  I  give  it  to  accountant  to  take 
care  of  that,  [261]  and  I  think  it  is  all  right — 
everything  all  right.     I  no  copy  all  this. 
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Q.  All  right.  Now  I'll  ask  you  how  much  you 
took  in  during  the  month  of  February  1945. 

A.     It's  right  here  in  this  book 

Mr.  Gagliardi:    The  book  is  in  evidence. 

A.     1  can't  tell  you  out  of  my  mind. 

Mr.  Gagliardi:  If  your  Honor  please,  I  am 
objecting  that  counsel  is  asking  the  witness  when 
he  has  the  book  in  evidence,  and  the  book  speaks 
for  itself.  And  besides,  I  don't  think  it  is  fair 
comparison  between  1946  when  the  ration  went  off. 

The  Court:     Objection  will  be  overruled. 

Mr.  Gagliardi:     Note  an  exception. 

Q.  If  those  figures  are  added  that  you  have 
there  for  the  month  of  February  1945,  is  that  the 
correct  amount  of  income  for  that  month? 

A.     1945? 

Q.     Yes.  A.     Everything  was  here. 

Q.  And  if  that  figure  shows  the  figure  was  six 
thousand,  five  hundred  and  thirteen  dollars  and  ten 
cents,  that  would  be  the  correct  amount  of  income 
for  the  month  of  February  1945,  is  that  right? 

A.     Yes  sir.  [262] 

Q.  What  income  did  you  have  for  the  month  of 
February  1944?  A.     It's  right  here. 

Q.     Do  you  have  it  m  there?  A.     Yes  sir. 

Q.     Tell  us  how  much  it  is. 

A.  Well,  I  can't  tell  you  here  how  much  it  is. 
I  know — this  is  no  accountant  figuring  it. 

Q.  Did  you  have  a  bookkeeper  though,  during 
that  period  of  time? 

A.    No,  I  got  no  bookkeeper. 
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Q.     Who  put  those  figures  in  that  book"? 

A.  I  put  the  figure  in  myself  there  how  much 
we  take  in. 

Mr.  Hale:  If  your  Honor  please,  counsel  must 
be  laboring  mider  a  misapprehension.  This  book 
represents  the  figures  per  week;  now  if  lie  wants 
the  witness  to  calculate  the  respective  totals,  well 
have  to  ask  for  some  time.  He  can't  sit  there  and 
give  a  month's  total. 

The  Witness:  I  can't  tell  you  anything  out  of 
this  thing  here  and  give  the  figure. 

The  Court:  Well,  you  can  very  well  settle  that 
question.     Is  it  a  week  instead  of  a  month"?  [263] 

Mr.  Pomeroy:  He  has  the  total  there  weekly, 
that's  correct. 

The  Court:  Well,  eighty-two  plus,  is  that  by  the 
week  or  month? 

Mr.  Pomeroy:  No,  that's  totaled  by  the  month. 
The  sixty-five  hundred  is  totaled  by  the  month  of 
February,  1945. 

Q.  And  if  the  figures  in  that  book  for  Febru- 
ary 14,  1944,  totaled  six  thousand,  four  hundred 
and  sixty-nine  dollars  and  ninety-five  cents,  then 
that  would  be  the  correct  amount  that  you  took  in 
in  February  1944,  is  that  correct"? 

A.  There  was  everything  here  that  I  take  in 
right  here  in  this  book. 

Q.  And  it  was  during  the  month  of  February, 
1946,  that  the  Internal  Revenue  agents  checked  your 
cash  register,  is  that  right "? 
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Q.  And  were  the  figures  exactly  the  same  as  to 
amount  of  cash  that  you  took  in  and  the  amount  of 
figures  that  you  had  on  the  cash  registeT? 

A.  That's  the  figures  I  take  the  cash  out  of  it, 
thats  where  I  get  the  figure  out  of. 

Q,  You  made  up  your  own  packages  each  day 
on  this  two- week  check,  didn't  you? 

A.    What?  [264] 

Q.  You  made  up  your  own  package  for  each 
daily 

A.    Well,  I  save  every  day  what  there  was  take  in. 

Q.  And  actually  the  difference  was  between 
nothing  and  about  fifty-seven  dollars  and  thirty-five 
cents  a  day  that  you  were  off  on  your  figures,  isn't 
that  right? 

A.     I  never  check  all  those  slips. 

Q.     You  never  checked  the  slips. 

A.     I  never  know  anything  about  it. 

Q.  You  don't  know  whether  your  sales  tickets 
and  your  cash  register  checked,  or  anything? 

A.  I  never  check  those  slips  at  all.  I  never  find 
an,y  money  in  the  register.  Everybody  go  in  the 
register;  everybody  take  the  cash  in  that  place. 

Q.  In  other  words,  you  think  somebody  goes 
in  and  takes  some  of  the  money  out  of  the  cash 
register. 

A.     I  don't  know  they  take  no,  I  never  did. 

Q.  Well,  do  you  think  somebody  else  did,  is 
that  why  the  difference? 

A.  I  don't  know  what's  a  happen,  everybody  get 
in  that  register,  everybody  take  the  cash  there. 
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Q.     Everybody  takes  the  cash? 

A.     Yes  sir. 

Q.     Who  do  you  mean  by  everybody? 

A.  Well,  all  the  people  that  work  for  me  there, 
cooks,  the  [265]  waiters,  and  everybody  else  goes 
in  that  cash  register. 

Q.  So  you  really  don't  know  how  much  you 
have  in  that  cash  register,  is  that  right? 

A.  Well,  it's  when  I — the  next  day  I  count  the 
cash,  then  I  find  how  much  cash  I  got,  but  I  no 
take  the  cash  during  the  week.  I  got  no  cashier. 

Q.  Did  you  check  the  amount  of  the  sales  slips 
with  the  number  of  meals 

A,  No,  I  never  did,  I  never  done  anything,  I 
never  know  that  there  was  that  things  there  either. 
T  never — I  trust  everyone. 

Q.     You  trust  everybody? 

A.  I  trust  all  people  who  was  working  for  me 
there. 

Q.     You  trust  everybody  that  works  for  you. 

A.  Absolutely,  I  let  everybody  go  in  the  register, 
so  I  trust  everybody. 

Q.     And  you  went  in  the  register  too,  didn't  you? 

A.  In  the  morning  I  was  in  the  register,  and  I 
take  the  cash. 

Q.  And  you  went  in  during  the  day  too,  didn't 
you?  A.     No  sir. 

Q.     You  never  went  in  the  register. 

A.     No,  T  never  cash  in  anything. 
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Q.     Mr.  Barcott,  how  much  money  did  yon  have 
saved  in  1940?  [266] 

A.     Oh,  around — in  1940  you  mean?    From  1919 
to  1940? 

Q.     How  much  money  did  you  have  that  you  ha^ 
saved  in  1940?  A.     I  think 

Q.     At  any  time  in  1940.  A.     1940? 

Q.     Yes.  A.     I  can't  tell  you. 

Q.     Approximately. 

A.     No,  I  can't  tell  you  that  tiling. 

Q.     Do   you   think   you   had   a   hundred   dollars 
saved?  A.     What  do  you  mean? 

Q.     Well,   I'm   asking  you   how   much   you   had 
saved.  A.     I  can't  tell 

Q.     You  know  what  a  hundred  dollars  is,  don't 
you  ? 

A.  There  was  money  all  in  a  bunch  there,  I 
can't  teU  you  how  much  I  saved. 

Q.     Did  you  have  fifty  thousand  dollars  saved? 

A.  What  do  you  mean,  from  what?  1940  one 
year? 

Q.     No,  all  together. 

A.  I  was — maybe  more  than  tliat,  quite  a  bit 
more. 

Q.     Sixtj'  thousand? 

A.  About  sixty-  sixty-five  thousand  or  something 
like  that. 

Q.  Well,  why  didn't  you  pay  off  the  two  hundred 
dollars  that  you  owed  to  the  Fishermen's  Packers 
Corporation  [267]  and  get  your  stock? 
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A.  There  was  the  company  was  in  a  bad  shape 
at  that  time.  I  no  want  to — they  didn't  know  if  they 
were  going  to  stay  there  or  no.  That's  the  reason  I 
no  pay  'em. 

Q.  You  got — you  got  ten  per  cent  on  your  divi- 
dends, didn't  you*?  One  year? 

A.     Later  that,  but  no  before. 

Q.     You  got  six  per  cent  another  year,  didn  't  you  ? 

A,     Well,  tlie  last  two  or  three  years. 

Q.     You  got  six  per  cent  another  year,  didn 't  you  *? 

A.  Last  two  three  years,  three  four  years,  that's 
all.  Before  she  never  make  any  money. 

Q.  And  you  owed  them  money  since — from  1932 
to  1940,  isn't  that  right? 

A.  Well,  they  was  still  in  that  company,  I  no 
want  to  pay  anything  on  that. 

Q.  Well,  you  finally — you  finally  made  a  settle- 
ment with  therti  whereby  you  let  them  have  four 
shares  of  stock,  isn't  that  it? 

A.  Yeah,  I  just  give  it  up  to  the  company  was 
four  shares.  At  that  time  the  business,  the  fish  busi- 
ness, no  v/as  very  good  on  that  company. 

Q.  Well,  you  didn't  try  to  sell  the  rest  of  your 
stock,  did  you?  [268]  A.     Huh? 

Q.     You  didn't  try  to  sell  the  rest  of  your  stock. 

A.     I  was  keep  it. 

Q.     You  kept  it?  A.     I  keep  it,   yeah. 

Q.  But  for  eight  years  you  didn't  pay  off  that 
tv.o  hundred  dollars,  did  you? 

A.     I  never  bother  with  them,  you  know. 
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Q.  You  never  bothered  with  them.  But  you 
owed  that  money  all  that  time. 

A.  Well,  the  company  was — we  figure  once  that 
we  gonna  lose  all  that  money  on  that  company  was 
in  bad  shape. 

Q.  And  you're  telling  this  jury  that  you  had 
sixty  or  seventy  thousand  dollars  in  the  bank,  and 
you  were  still  paying  on  an  account  on  an  electric 
stove  down  at  the  electric  company,  isn't  that  right? 

Mr.  Gagliai'di:  I  your  Honor  please,  I  am  ob- 
jecting. Counsel's  m.ethod  of  cross-examination  is 
he  is  repeating  the  question  over  and  over  again. 
He  has  to  answer  half  a  dozen  times. 

The  Court:     Objection  overruled. 

Mr.  Gagliardi:     Note  exception. 

Q.  You  had  sixty  or  seventy  thousand  dollars 
saved  up,  but  [269]  still  you  were  paying  on  an 
account,  on  a  time  contract,  on  that  electric  stove 
down  at  the  electric  company,  isn't  that  right? 

A.     That's  right.   What's  the  difference  in  that? 

Q.  Don't  argue,  please.  Just  answer  the  ques- 
tion. 

]Mr.  Gagliardi:  The  counsel,  I'm  asking  again, 
y(nir  Honor,  that  counsel  be  admonished.  He  argues 
with  the  witness,  the  witness  has  the  right  to  argue 
back. 

The  Court:     Let's  get  along 

Mr.  Gagliardi:  I  am  trying  to,  your  Honor.  I'm 
trying  to  get  along  the  best  I  can. 

Tlie  Court:  The  Court  is  going  to  run  on  this 
case,  now,  and  direct  the  manner  in  which  matters 
may  he  presented. 
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Mr.  Gagliardi :  I  am  appealing  to  the  Court  for 
the  protection  of  this  witness,  which  I  think  your 
Honor  has  to  protect  the  witness. 

The  Court:  The  Court  has  ruled.  Counsel  will 
be  seated. 

Q.  As  a  matter  of  fact,  Mr.  Barcott,  on  June 
the  10th  of  1940,  that  Fishermen's  Packing  Corpo- 
ration paid  you  a  six  per  cent  dividend,  isn't  that 
correct?  A.     I  think  so.  [270] 

Q.  And  you  did  not  pay  off  your  two  hundred 
dollar  debt  to  them  until  you  settled  with  them  by 
transferring  stock  to  them  in  cancellation  of  the 
two  hundred  dollar  note  in  1940. 

A.  Well,  there  was  a  some  kind  of  a  mess  in 
there,  you  know.  I  no  was  pay  any  attention  to  that 
stuff  you  know. 

Q.     Didn't  you 

A.  You  see  once  I  was  ready  to  lose  that  stock 
all  together,  the  fish  business  it  was  so  bad. 

Q.  Mr.  Barcott,  didn't  you  just  get  through 
telling  this  Court  and  jury  that  you  weren't  making 
any  money  out  of  it;  however,  now  you're  telling 
them  that  you  made  six  per  cent  in  June  1940? 

A.  There  was  some  kind  of  a  settlement  come  in 
there.  If  the  company  can't  explain  it  to  you,  I 
can't  explain  it  to  you  nothing  on  that  deal.  The 
man  from  the  company  can't  explain  it  to  you  which 
wciy  were  those  things. 
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Q.     Well,  in  June  1940 

A.  I  tell  yon,  I  no  was  pay  any  attention  to 
tliat.  They  no  only  settle  with  me  that  way;  they 
settle  lots  of  stuff  over  there  in  that  company,  the 
same  way — the  same  condition  I  was. 

Mr.  Pomeroy:  What  time  are  you  taking  [271] 
recess,  your  Honor? 

The  Court:  I  thought  we  would  rmi  imtil  about 
fifteen  minutes  after  the  hour. 

Mr.  Pomeroy:  I  thought  if  I  could  have  a  few 
minutes  now,  I  could  coordinate  this  and  maybe 
rush  it  througli  faster  than  having  to  go  through 
notes,  your  Honor,  in  a  skimpy  manner. 

The  Court:  Ver}^  well,  the  Court  will  be  at  re- 
cess now  for  fifteen  minutes.  The  audience  will  re- 
main seated  until  the  jury  pass  from  the  jury  box. 
There  will  be  an  intermission  of  fifteen  minutes. 

(Recess.) 

The  Court :  Now  you  may  proceed,  and  Mi-.  Bar- 
cott will  take  the  stand  again. 

Q.  Mr.  Barcott,  1929  w^as  the  first  year  that  yoi 
ever  made  an  income  tax  return,  is  that  correct? 

A.     I  think  so. 

Q.  You  paid  twelve  dollars  and  seven  cents  that 
year,  is  that  right?  A.     I  think  so. 

Q.  And  then  you  made  no  income  tax  return 
until  1936,  is  that  correct?  A.     I  think  so. 

Q.  You  paid  seventeen  dollars  and  twenty-fiv€ 
ceuts  that  [272]  time. 

A.     Yeah,  I  think. 
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Q.  And  in  1937  you  paid  three  dollars  and 
eighty-one  cents,  is  that  correct? 

A.     I  think  so. 

Q.  And  in  1938  you  paid  ten  dollars  and  twenty- 
nine  cents,  is  that  right  ■?  And  in  1939  you  paid  no 
income  tax,  is  that  right?  A.     1939? 

Q.     You  made  no  return. 

A.     Didn't  I  make  no  return  in  1939? 

Q.  1940,  then.  You  paid  no  income  tax,  is  that 
correct  ? 

A.  1938  the  place  had  burned  up,  and  the  attor- 
ney is  supposed  to  take  care  of  the  estimate  on 
those  things. 

Q.  Well,  you  paid  ten  dollars  and  twenty-nine 
cents  tax,  that's  correct. 

A.  I  don't  know.  It  was  in  his  hands  to  take 
care  of  that  business. 

Q.     And  in  1939  you  paid  no  income  tax. 

A.     The  attorney  was  to  take  care  of  that. 

Q.  But  at  that  time  you  had  on  hand  about 
sixty  thousand  dollars,  according  to  your  own  testi- 
mony here,  is  that  right?  A.     That's  right. 

Q.  You  had  sixty  thousand  dollars  on  hand,  but 
you  had  only  paid  the  income  taxes  that  I  have  just 
called  off  here.  That's  your  testimony.  Now,  in 
1929,  how  much  money  did  you  have  saved  then? 

A.     1929.    I  can't  tell  you. 

Q.  Do  you  knovv^  mur-h  money  you  had  saved  in 
1929? 

A.  1  say  I  was  making  good  monc>y.  Save  good 
m(^no.\'.   ^  Rave  good  inoney  and  I  was  working  good. 
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Q.  About  bow  much  money  did  you  have  in  the 
hank  which  you  saved,  let's  say  how  much  money 
did  you  have  saved  all  together,  whether  it  was  in 
the  bank 

A.     I  can't  tell  you. 

Q.     or  in  the  boxes  in  nineteen  hundred  and 

thirty 

A.     I  cant  tell  you  that  figure. 

Q.  Well,  in  1929  you  bought  an  interest  in  this 
boat,  didn't  you?  A.     1929,  yes. 

Q.     How  much  did  you  pay  for  that  interest? 

A.  Five  thousand,  three  or  four  hundred  dollars, 
I  can't  tell  you  sure. 

Q.     About  fifty-two  hundred  dollars,  wasn't  it? 

A.     Yeah,  something  like  that  I  think. 

Q.  Then  you  went  on  a  note  up  at  the  bank  in 
Everett,  didn't  you?  [274] 

A.     No,  I  got  nothing  to  do.   I  pay  mine  cash. 

Q.  Did  you  sign  any  note  at  the  bank  in 
Everett? 

A.  I  sign  a  note  on  account  of  those,  I  had  to 
pay,  I  got  so  much  money  myself — my  share  was 
all  the  cash,  it  was  between  three  partners. 

Q.     Tliat's  right.   Your  share  was  paid. 

A.     Pay  the  cash. 

Q.     But  the  other  two  partners 

A.     The  other  two  partners,  he's  got  no  money. 

Q.  So  you  signed  a  note  up  at  the  bank  in 
Everett. 

A.  I  iiad  to  «i!.rii  f\>i-  them  note,  for  them  note,  to 
l)on-ow  that  v.vmvy  for  rest  of  ihe  operation. 
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Q.     To  mortgage  the  boat.  A.     That's  right. 

Q.     Is  that  right?  A.     That's  right. 

Q.  Bnt  you  had  plenty  of  money  at  that  time 
yourself.   You  could  have  loaned  it  to  them 

A.     I  ain't  got  the  money. 

Q.  You  could  have  loaned  it  to  them  yourself, 
ratlier  than  sign  a  note,  if  you 

A.     No,  I  no  have  to  do  that. 

Q.     You  don't  have  to  do  what? 

A.  I  don't  have  to  loan  the  money  to  them  guys. 
Why  I  [275]  want  to  loan  the  money  to  them  fellas 
to  go  in  liusiness?  I  take  the  big  chance,  fifteen 
thousand  dollars  or  sixteen,  to  put  on  that  boat. 

Q.  So  you  signed  away,  though,  you're — I  mean, 
you  signed  the  mortgage  on  the  boat. 

A.  I  signed  the  mortgage  for  those  guys,  to  help 
them  out. 

Q.  And  then,  that  first  year  on  the  boat  you 
made  about  how  much  money? 

A.  I  got  one-third  of  the  share  out  of  it,  that 
business. 

Q.  How  much  a  share  did  they  pay  out  of  that 
boat  that  year  ? 

A.  Well,  I  think  we  made — I  made — I  made 
around,  on  my  share — well,  its  a  share,  we  made 
a  fifteen  hundred  dollars  on  a  share.  We  figure 
our  share,  and  I  call  the  share  one-third.  So  you 
figure  how^  much  money  J  got  out  of  that. 

Q.     Twenty-four  hundred  dollars,  is  that  correct? 

A.     It  must  be. 
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Q.  And  you  were  making  good  money  at  tlie 
restaurant  at  that  time. 

A.     Oh,  it  was  pretty  fair. 

Q.  How  much  did  you  make  in  the  restaurant 
that  year  f 

A.     I  can't  tell  you  sure  what  that  was. 

Q.  Did  you  make  five  thousand  dollars  at  the 
restaurant?  [276]  A.     No  that  year. 

Q.  Did  you  make  three  hundred  dollars  a  month? 
Didn't  you  just  tell  this  juiy  that  you  were  making 
good  money  at  that  time? 

A.  Well,  it  was  average  I  made  that  much 
money.    Saved  that,  yeah. 

Q.     How  much  money? 

A.  Betvceen  two  hundred  fifty  dollars,  three  hun- 
dred dollars,  three  fifty. 

Q.  Then  you're — you  call  that  good  money,  is 
that  it? 

A.  Seems  to  me  it  is  all  right,  but  I  saved  that 
money,  yeah. 

Q.  So  you  made  twenty-four  hundred  dollars 
off  of  the  boat,  and  about  how  much  from  your  busi- 
ness then? 

A.     I  can't  lei]  you  sure  how  much  it  was. 

Q.     You  can't  tell  for  sure,  but  you  saved 

A.  But  I  save,  I  save,  yeah.  Well,  that  was  a 
saving  there,  it  showed  a  report  there. 

Q.  But  you  saved  all  the  money  you  made  from 
the  business  and  what  .you  got  from  the  boat.  You 
saved  all  that  money? 

A.     I  saved  th;\t  botli — both  mone}',  yeah. 
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Q.  And  you  were  living  on  the  tips  that  your 
wife  took  in. 

A.     She  was  take  care  of  it,  yeah.  [277] 

Q.  That's  what  you're  telling  this  jury  now,  that 
you  lived  then  on  what,  tips  of  your  wife? 

A.  She  was  take  care  of  it,  that  whole  house 
business,  I  mean  it's  all  home  expenses  and  every- 
thing else. 

Q.  Then,  how  much  did  you  make  on  that  boat 
the  next  year? 

A.  We  made  around  a  thousand  dollars,  I  think, 
on  the  share. 

Q.  That  would  be  about  thirteen  hundred  dol- 
lars for  yourself,  is  that  right? 

A.  Remember  that  this  boat  the  first  year,  there 
is  supposed  to  be  some  depreciation  on  it,  you  know. 

Q.     Some  what? 

A.  There's  a  big  depreciation  on  that  boat,  every 
year  some  depreciation. 

Q.     Some  depreciation. 

A.  Depreciation  on  the  boat  the  first  year.  I 
don't  know  how  much  it  was  supposed  to  be.  And 
the  nets  and  ever;\i:hing  else.  There 's  no  full  amount, 
and  there  liad  to  be,  no  clear  money  on  that. 

Q.     Well,  how  much  clear  money  did  you  get? 

A.  Well,  it's  a  clear,  I  don't  know.  I  made  that 
much  money,  I  can't  tell  you  clear  how  much  it  was. 

Q.     About  how  much?    [278] 

A.     I  don't  know.    I  can't  remember  that. 

Q.     Was  it  a  thousand  dollars? 
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Mr.  Ursich:  I  submit,  your  Honor,  that  the 
witness  has  answered  the  question. 

A.  It's  pretty  hard  to  figure  myself  those  things. 
I  know  we  got  a  })ook  with  every  mark  down  there. 
I  can't  tell  you  that. 

Q.  All  right.  How  much  did  you  make  in  1931 
off  the  boat? 

A.  I  think  that  was  running  between  four  and 
five  hundred  dollars.  Between  four  or  five  hun- 
dred dollars  of  that,  clear  I  got  out  of  it. 

Q.     About  three  hundred  dollars'? 

A.  No,  I  know  it  was  a  little  more  than  that,  but 
I  can't  tell  you  sure  what  it  was. 

Q.     Four  hundred  dollars? 

A.  Four  or  five  hundred  dollars,  five  hundred 
dollars,  four  or  five  hundred  dollars,  I  think. 

Q.     How  much  did  you  make  in  1932? 

A.     I  was  all  along  made  that  much  money 

Q.     About  five  hundred  dollars  a  year? 

A.     Four  or  five  hundred  dollars  a  year,  yeah. 

Q.  Four  or  five  hundred  dollars  a  year.  In  what 
year  did  you  sell  the  boat?  [279]  A.     Huh? 

Q.     What  year  did  you  sell  the  boat? 

A.     1936,  I  think. 

Q.     1936?  A.     Yes. 

Q.  Twenty-nine,  thirty,  thirty-one,  thirty-two, 
thirty-three,  thirty-four,  thirty-five,  thirty-six — 
eight  years,  is  that  right? 

A.     I  think  so. 

Q.     And,  then  you  sold  the  boat  for  how  nmch? 

A.  I  think  thirty-five  or  thirty-six  hundred 
dollars. 
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Q.  And  you  lost  bow  much  money  on  the  sale, 
on  what  you  had  originally  paid  for  it*? 

A.  I  was  pay  five  thousand  and  two  hundred 
dollars,  that's  what  I  lost,  that  much  on  that. 

Q.     About  seventeen  hundred  dollars? 

A.     I  think  so,  it  must  be. 

Q.  Figuring  it  out  at  twenty-four  hundred 
dollars  on  the  first  year,  twelve  hundred  dollars  on 
the  second  year,  and  five  hundred  dollars  on  the 
next  six  years,  that  makes  sixty-six  hundred  dollars, 
is  that  right?  A.     I  believe  it  is. 

Mr.  Ursich:  I  submit  to  your  Honor  that  those 
figures  si^eak  for  themselves.  [280] 

Mr.  Poraeroy:  I'm  just  asking  whether  or  not 
the 

A.     I  can't  remember  just  what  the  figure  is. 

0.  I'm  handing  you  ag-iin  what  is  marked  De- 
fendant's Exhibit  A-1,  and  can  you  tell  from  your 
figures  in  that  book  the  percentage  that  your  food 
ran  to  gross  sales  during  the  year  1943,  or  during 
any  period  of  time  in  that  book 

A,     '43,  you  mean. 

Q.     Uh-huh.  A.     I  cant  tell  you,  no. 

Q.     You  can't  tell. 

A.  No,  the  prices  was  running  bad,  most  of  them 
in  fish,  you  know.   We  can't  tell  what  the 

Q.     You  can't  tell  the  percentage. 

A.  No.  You  see,  my  place — ^my  place  running — 
the  food  cost  quite  a  bit.  You  see,  I  got  different 
kind  of  a  set-up  than  the  rest  of  the  places. 
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Q.  Well,  would  the  percentage  of — between  the 
cost  of  food  and  the  gross  sales,  be  the  same  in 
1943  as  it  was  in  1944? 

Mr.  Ursich:  I  object  to  it,  as  calling  for  expert 
testimony,  the  witness  is  not  qualified. 

The  Court:     Objection  will  be  overruled.    [281] 

A.     Oh,  I  can't  explain  it  to  you. 

Q.     Would  there  be  any  difference? 

A.  Well,  on  the  fish — on  the  fish  business  it  had 
to  be  different. 

Q.  Well,  in  the  restaurant  business,  you've  been 
in  it  for  so  many  years,  isn't  it  a  fact  that  you 
know  about  what  your  food  costs  you,  compared 
to  what  you  take  in  as  your  gross  sales? 

A.  Well,  there's  the  Princess  Olympia  oysters, 
those  oysters,  there  never  was  ceiling  price  on  that 
stuff.  They  was  charged  Olympia  oysters,  that  may 
happen  in  our  place,  they  can  charge  you — they  was 
charging  from  nine  dollars  to  eighteen,  twenty  dol- 
lars a  gallon.  So  I  can't  tell  you  how  nuicli  the  food 
cost — the  food  cost  in  my  place  between  those  years, 
and  that  is  liecause  of  those  city  items.  City  item 
caused  that  business.  I  cau  't  tell  you.  Tliat  is  main 
item  in  our  business. 

Q,  Well,  was  there  much  difference  between  the 
year  1943  and  the  year  1944? 

A.  It  depended  the  price,  that's  what  I  told 
you,  in  the  fish  business,  or  in  the  fish  there,  that 
was,  may  happen  on  the  fish  there. 

Q.  Well,  was  there  nuich  difference  between  the 
year  1943  and  the  year  1945?  [282] 

A.     What  vou  mean? 
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Q.  In  the  percentage  of  what  the  cost  of  the 
food  is  to  you  and  what  you  sell  it  for, 

A.  Well,  the  cost  of  the  food  was  all  the  time 
more.  You  see  there  was  things  like  clam  that  was 
out  of  season  that  cost  of  food  cost  quite  a  bit.  Any- 
way, I  can't  tell  you  sure.  There  was  no  ceiling 
price  on  lots  of  things  there,  on  our  system  we  have 
down  there. 

Q.  In  other  words,  you  know  nothing  about  it 
except  the  figures  that  are  in  the  book  ? 

A.     That's  all  there  is. 

Q.  Do  you — when  did  you  first  think  of,  or  re- 
call— when  did  you  first  recall  that  you  had  lived  off 
of  your  wife's  tips  for  the  past  twenty-four  years? 

A.     What  do  you  mean? 

Q.     When  did  you  first  think  of  that? 

Mr.  Hale:  If  your  Honor  please,  we  object  to 
the  form  of  the  question. 

The  Court:     Yes.   Proceed. 

Q.  Did  you  tell  the  Internal  Revenue  Agents 
that  you  had  lived  off  of  your  wife's  tips  for  all 
these  years? 

A.  They  never  asked  me  anything,  I  never  tell 
them  anything. 

Q.  They  never  asked  you  anything  and  you 
didn't  tell  them  [283]  anything.  Didn't  you  tell 
this  jury  that  you  volunteered  all  the  information 
that  you  could  to  them? 

A.     Vohuiteer  information? 
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Q.  Volunteered  the  information  to  them,  al)oiit 
yonv  sources  of  income. 

A.  No,  not  tip  business.  I  never  think  that  was 
the  income  business,  on  that  tip  business.  I  never 
think  of  anything  that. 

Q.  Weren't  you  given  an  opportunity  by  the  In- 
ternal Revenue  Agents  to  tell  them  all  the  sources 
of  your  income  •? 

A.     I  never  speak  very  much  with  them. 

Q.  Did  they  ask  you  and  give  you  an  opportu- 
nity to  tell  them  all  your  sources  of  income  at  the 
tiine  that  they  were  inquiring  into  your  affairs'? 

A.  I  s])vak  (uice  with  them,  and  my  attornev  was 
with  me,  I  speak  once  between  those  books,  that's 
all  there  is.  I  never  speak  anything  on  that  thing. 
He  never  asked  me  any  question  where  is  the  income 
go  01'  anything  else.  They  never  asked  me  anything 
else. 

Q.  They  never  asked  you  what  your  sources  of 
income   were? 

A.     I  was  speak  once  with  them. 

Q.  Well,  you  s]>oke  with  Mr.  Nielsen  once, 
didn't  you? 

A.  Once,  but  he  never  asked  me  about  the  books 
or  anything  before.  [284] 

Q.  Didn't  you  speak  with  Mr.  Swanson  and  Mr. 
Nielsen   again?  A.     Yes. 

Q.  How  maii\-  times  did  you  talk  to  Mr.  Swan- 
son  and  Mr.  Nielsen? 

A.  I  was  once — well,  when  we  went  down  the 
book — box,  the  second  time  we  was  with  my  attor- 
ney then. 
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Q.  Didn't  you  talk  with  them  in  your  place  of 
business  also'? 

A.  Just  once,  he  come  in  and  ask  me,  there's 
many  what  day 

Q.  Did  you  talk  to  them  at  any  time  in  your 
place  of  business? 

A.     Yeah,  once  they  ask  me 

Mr.  Gag;  liardi :  If  your  Honor  please,  I  ob- 
ject  

A.     for  certain  question. 

Q.  Then  did  you  go  up  to  the  office,  his  office, 
Mr.   Swanson's  office  another  time? 

A.     Not  myself  alone. 

Q.     You  never  did? 

A.  I  don't  think  so,  I  wasn't  myself  alone,  my 
attorney  was  with  me  second  time. 

Q.  Didn't  you  bring  the  books  up  there  alone 
one  time?  A.     I  bring  the  books  once. 

Q.     Without  your  attorney  ?  [285] 

A.  But  he  says  I  leave  the  books  there,  and  then 
I  leave  the  books,  he  wanted  to  check  up  the  books. 

Q.  Weren't  you  asked  b}-  these  Internal  Revenue 
Agents  to  tell  the  sources  of  your  income? 

A.  Something  about  the  food — well,  my  attorney 
was  with  me 

Q.  Just  a  moment.  Mr,  Barcott,  didn't  you  tell 
the  Internal  Revenue  Agents  about  your  tish  boat 
and  about  your  income  from  that? 

A.     Oh,  yes,  that's 

Q.     Well,  where  was  that? 

A.     That  was  in — the  first  time. 
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Q.  All  right.  Weren't  yon  asked  for  other 
sources  of  income,  what  other  sources  of  income 
that  you  had? 

A.     That's  how  I  told  them  about  tlie  boat. 

Q.  Weren't  you  asked  to  give  them  all  the 
sources  of  your  income  at  the  time  that  you 

A.  Yeah,  but  I  never  give  them  any  sources  on 
that  tij)  business,  and  something  like  that,  I  told 
them,  I  says, ' '  I  made  a  little  money  on  the  boat  and 
some  place  else.  Thats  all  there  is."  He  never  asked 
me  ver}^  many  question. 

Q.  You  knew  you  v/ere  being  investigated  for 
income  tax,  didn't  you'?    [286] 

The  Clerk:  Plaintife's  Exhibit  No.  19,  for  iden- 
tification. 

A.     Not  the  first  time,  but  after  while,  yeah,  after. 

Q.  You  are  being  handed  what  is  marked  for 
identification  as  Plaintiff's  Exhibit  No.  19.  Will 
you  tell  the  Court  what  that  is,  if  you  know? 

A.     I  can't  read  that  thing.   I  can't  read  that,  no. 

Q.     You  can't  read  if? 

A.  My  glasses  is  no  good.  If  you  can,  somebody 
else  can,  my  attorneys  read  those  things. 

Q.     You  say  you  can't  read  them. 

A.     Not  with  these  glasses,  yeah. 

Q.     You  have  no  other  glasses  •? 

A.     No,  I  got  no  glasses  with  me,  no. 

Q.  Well,  do  you  have  other  glasses  that  you  can 
read  with*? 

A.     Well,  T  got — T  got  glasses  home. 

Q.     Your  glasses  are  home  that  you  read  with. 

A.     That  I  read  with. 
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Q.  You  didn't  bring  any  glasses  to  Court  that 
you  can  read  with. 

A.     Well,  that's — I  never  think  of  that. 

(Whereupon  paper  was  handed  to  Mr.  Gag- 
liardi.) 

Mr.  Gagliardi :  We  will  object  to  that.  We  will 
object  to  the  introduction  of  that  exhibit,  your 
Honor.  I  examined  it  aiul  I  think  it  highly 
improper 

Mr.  Pomeroy :  I  have  no  objection  to  the  Court 
seeing  it  and  then 

Mr.  Gagliardi :  - — - — irrelevant  and  incompetent. 
In  order  for  the  record  to  be  clear,  we  object,  that 
the  do<iument  is  incompetent,  irrelevant  and  imme- 
terial,  and  not  a  proper  issue  in  this  case. 

The  Court:  I  think  I  shall  have  to  sustain  the 
objection  at  the  present  stage  of  the  record.    I 

Mr.  Pomeroy:  If  the  Court  please,  I  may  point 
out  that  the  defendant — this  is  cross-examination, 
and  the  defendant  on  his  direct  examination  said 
that  he  had  volunteered  all  iTifdj-tviation  to  the — to 
the  authorities  and  that — also  that,  as  I  recall  it, 
that  they  didn't  ask  him  what  his  sources  of  income 
were,  that's  why  he  never  told  them  that. 

The  Court:  Well,  of  course,  this  letter  is  dated 
in  ]\Iarch.  It  is  dated  March  1946,  and  the  first  in- 
terview was  in  February  or  January  of  approxi- 
mately '46.  [283] 
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Mr,  Pomeroy:  That's  correct.  However,  the 
time  element  continues  to  the  present  time  because 
of  the  statement  of  the  defendant  that  they  never 
did  ask  him  what  his  sources  of  income  were.  And 
here  we  have  it 

The  Court:  I  do  not  recall  his  testimony  to  that 
effect. 

Mr.  Pomeroy:  Well,  we'll  ask  now.  Wasn't  that 
his  testimony'? 

Mr.  Gagliardi:  I  didn't  get  the  question.  Mr. 
Reporter,  will  you  read  me  the  question? 

The  Court:  You  may  ask  him  the  question 
directly,  again. 

Mr.  Pomeroy:     Very  well. 

Q.  Were  you  ever  asked  by  the  Internal  Reve- 
nue authorities  to  state  all  of  your  sources  of  in- 
come? 

A.  What  do  you  mean,  state  all  of  the  sources 
of  income. 

Q.  To  state  all  the  places  where  you  obtained 
any  money. 

A.  I  don't  remember  that.  I  can't  remember  it 
at  all. 

Q.     Would  you  say  that  they  did  not  ask  you? 

A.  Well,  I  can't  remember  those  things,  you 
know.   I  don't  remember 

Q.     Can  you  say  that  they  did  not  ask  you?  [289] 

A.  Can  I  say  they  no  ask  me?  They  ask  me 
some  question  there,  but  I  can't  tell  you  where, 
what 
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Q.  You  don't  know  what  they  were.  On  your 
first  meeting  with  Mr.  Nielsen  you  went  to  your  box 
in  the  National  Bank  of  Washington,  is  that  cor- 
rect"? A.     Yes,  from  the  office,  yeah. 

Q.  And  there,  Mr.  Nielsen  inventoried  the  con- 
tents of  that  box,  is  that  correct? 

A.     What  do  you  mean,  inventory? 

Q.  He  made  a  list  of  all  of  the  contents  of  that 
box,  isn't  that  right? 

A.  I  think  so,  they  was  check  all  them  business 
there. 

Q.  You  showed  him  everything  that  was  in  that 
box. 

A.  He — yeah — he  was  there,  he  check  up  him- 
self.  He  came  up  and  check  them. 

Q.  Why  didn't  you  tell  him  about  the  other  box 
at  that  time?  The  one  down  in  the  Washington 
Building. 

A.     He  never  ask  me  for  anything  any  more. 

Q.     You  didn't  tell  him  about  it  either,  did  you? 

A.  Well,  I  never  tell  him  anything,  he  never 
asked  me  anything. 

Q.  Why  did  you  run  right  out  to  the  other  box 
after  you  left  that  place  with  Nielsen? 

A.  I  no  run  up,  I  went  to  the  place,  when  I 
left  him  I  went  [290]  to  the  place.  I  got  a  policy 
with  me  and  I  went  down  to  the  box  and  put  the 
policy  in  there.  I  never  think 
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Q.  Didn't  yon  tell  this  jnry  that  wlieii  yon  went 
np  to  see  Nielsen  you  didn't  even  have  the  key 
on  }'on,  yon  hnd  no  money  on  yon.  Yon  went  back 
to  get  a  key  and  yon  found  the  money  down  there 
and  then  you  took  him  np  to  the  National  Bank 
of  Washington. 

A.     Oh  no,  just  a  minute. 

Q.  Now  yon  say  you  say  yon  have  insurance  pol- 
icies on  you,  is  that  right? 

A.  I  got  the — when  I  left  Mr,  Nielsen  I  turned 
around,  I  went  to  the  place,  and  they  I  got  a  couple 
of  insurance  policy  I  put  in  that  box  there,  but 
after  I  left  Mr.  Nielsen,  not  before.  And  when  I 
left  Mr.  Nielsen  first  time,  I  went  to  the — ^to  my 
Oyster  House,  and  get  that  twenty  thousand  dollars, 
one  thousand  bill  with  me,  and  I  went  down  there 
meet  him. 

Q.  And  you  thought  you  had  ten  thousand,  but 
you  had  twenty  thousand. 

A.     No,  I  knew  there  was  tAventy  thousand  there. 

Q.  Why  were  the  two  packages  marked  five 
thousand  dollars  each? 

A.  No,  they  was  no  marked,  two  packages,  it  was 
an  envc^lope  [291]  there,  envelope  with  this  money, 
I  didn't  know  if  there  was  any  receipt  there  on 
those  packages. 

Q.  And  weren't  those  envelope  marked  five  thou- 
sand each? 

A.  I  know  why,  theie  was  one  envelope  that  both 
of  those  went  into. 
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Q.  And  wasn't  it  marked,  five  thousand,  on  two 
bundles  1 

A.  Well,  I  believe  there  was  a  slip  there,  I  don't 
know  what  kind  of  slip  there. 

Q.     Do  you  have  that  slip  now?  A.     No  sir. 

Q.     Where  is  it? 

A.     I  don't  know  where  is  it. 

Q.     Well,  you  kept  it,  didn't  you? 

A.     What  slip! 

Q.     Yeah.      A.     Why  do  I  want  to  keep  a  slip? 

Q.     Well,  was  it  in  your  safe  deposit  box? 

A.  That  was  no  bank  slip  or  anything;  if  any- 
thing was  there  it  was  in  the  box.  That  I  know 

Q.     Is  it  still  there?  A.     Huh? 

Q.     Is  it  still  there?  A.     What?    The  slip? 

Q.     The  slip.  [292]  A.     No  sir. 

Q.     Wliere   is  it   now? 

A.     I  don't  know,  I  spend  that  money. 

Q.     You  spent  the  money.  A.     Yeah. 

Q.     Twenty-one — twenty-three  thousand? 

A.  Well,  not  whole  business,  but  part  of  that 
money  I  spent. 

Q.  Then,  Mr,  Nielsen's  testimony  alwnt  you 
making  an  offer  to  him  is  not  correct,  is  that  right? 

A.     No  sir,  that's  absolutely  not  true. 

Q.     That's  absolutely  not  true?  A.     No  sir. 

Q.     You  made  no  offer  to  him  whatever? 

A.     Nothing. 

Q.     It's  not  true.  A.     No  sir. 

Mr.  Gagliardi :  Well  now,  if  your  Honor  please, 
he  answei-ed  tliat  question  three  times.  I  am 
objecting 
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The  Court:     Objection  will  he  overruled. 

Q.  Then  you  left  there  and  went  immediately 
to  your  other  safe  deposit  box. 

A.  I  passed  by  over  there,  and  1  went  down 
there,  I  L!:ot  a  [293]  policy  in  my  pocket,  cojit  pocket, 
and  I  went  down  there  and  put  the  policy  there  in 
that  box. 

Q.  And  you  hadn't  told  Nielsen  about  the  other 
box. 

A.  No,  he  never  asked  me  for  anything,  I  don't 
know  nothing  about  it.  He  never  asked  me  so  many 
questions. 

Q.  Then  did  I  understand  you  to  tell  the  jury 
a  little  while  ago  that  you  didn't  go  back  to  the  box 
in  the  basement  of  the  Washington  Building  until 
February  13th,  from  January  28th,  is  that  right? 

A.  I  don't  know  I  did — no,  that  was — I  remem- 
ber that  that  day  I  was  in  that  box,  and  the  slip 
is  over  there. 

Q.     What? 

A,  There  is  a  slip  over  there  show  me — they 
show  me  that  I  was  in  that  box  that  day. 

Q.    That  day.  A.     Yeah. 

Q.  That  was  the  day  that  you  went  there  with 
Nielsen,  isn't  that  right? 

A.    What  box,  down  below? 

Q.  You  went  to  both  boxes  on  the  first  day  with 
Nielsen.  A.     Yes. 

Q.  Then  did  you  tell  this  jury  that  you  did  not 
go  back  to  the  basement  of  the  Washington  Build- 
ing until  February  13th  wIumi  you  went  with  Swan- 
son  and  Nielsen?  [294]  A.     No,  no — T  told — 
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Mr.  Ursich:  Your  Honor,  it  seems  he  is  asking 
the  witness  to  repeat  what  he  has  already  told.  If 
he  has  some  matter  he  wishes 

The  Court:  Just  make  your  objection,  if  you 
have  one. 

Mr.  Ursich:  Very  well,  if  your  Honor  please.  I 
object  to  the  form  of  the  question,  on  the  grounds 
and  for  the  reason  that  it  indicates  something  which 
has  already  been  answered. 

The  Court:     Objection  will  be  overruled. 

Mr.  Ursich:  Thank  you,  your  Honor,  allow  me 
an  exception. 

The  Court :  You  have  an  exception  to  all  adverse 
rulings. 

Mr.  Pomeroy:  Will  you  read  that  question  to 
the  witness,  please? 

(Question  read.) 

Q.  What  is  your  answer  to  that  question? 

A.  I  was  in  that  box,  the  slip  mil  show  that  I 
was  in  that  box  after  I  left  Nielsen. 

Q.  Then  when  did  you  next  go  back  to  that  box? 

A.  T  don't — I  don't  remember. 

Q.  You  don't  remember.  [295] 

A.  No  sir,  T  don't  remember  at  all. 

Q.  You  may  have  gone  before  you  went  back 
mth  Swanson  and  Nielsen. 

A.  Wlien?   I  don't  know,  I  don't  remember. 

Q.  You  went  back  there  the  next  morning,  didn't 
you? 

A..  I  can't  remember  very  sure  if  I  was  or  not. 
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Q.  Handing  you  Plaintiff's  Exhibit  No.  11,  I'm 
asking  you  to  look  at  the  first,  or  top  sheet,  and 
road  that  to  I'efresh  your  recollection. 

A.     That's  my  name,  all  right.   That's  my  name. 

Q.  What  date  does  it  show  on  the  back  of  that 
slip?   No,  the  first  sheet.   The  first  sheet. 

A.  January  9  and — I  mean,  February,  I  think, 
that's  what  it  is.  Tlien,  twenty-nine — I  don't  know, 
T  can't  read  right  with  these  glasses. 

Q,  Will  you  give  it  to  me  please  ?  It  reads  Jan- 
uary the  29th  at  two  ininutes  after  nine  in  the 
morning.  That  means  tliat  you  signed  this  slip 
to  Q;et  into  tliat  ])ox  in  tlie  Washington  Building  the 
next  morning  at  nine  o'clock,  after  you  had  been 
there  the  day  before.  Why  did  you  go  ba«k  there 
then? 

A.  Tf  I  went  over  there,  I  got  lots  of  paper 
there,  lots  of  stuff  there  in  that  box. 

Q.  Well,  I  thought  you  just  kept  your  insurance 
policies  [296]  there. 

A.  If  I  went  there — I  got  deed,  we  got  the 
paper,  I  got  the  lease,  and  all  that  kind  of  a  stuff 
there. 

Q.     Why  did  you  go  back  again  on  this  day? 

A.     I  was — huh? 

Q.     AVhat  did  you  get  on  this  day? 

A.     What  I  get  on  that  day? 

Q.    Yeah. 

A.  Well,  maybe  1  went  to  see  some  paper  there, 
or  something  like  that. 
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Q.  You  had  been  there  at  twelve  forty-five  p.m., 
just  after  you  left  Nielsen  the  day  before  and  put 
some  insurance  policies  in  there,  according  to  your 
testimony.  A.     Yes. 

Q.  What  did  you  go  back  for  the  next  morning 
at  nine  o'clock? 

A.  I  got — what  do  you  think,  I  got  no  ])usiness 
to  go  in  that  box?  Who's  going  to  stop  me  going 
in  my  box  there?   I  can't 

Q.  Nobody.  We  just  want  to  know  why  you 
went. 

A.  Why,  I  got  some  paper  there,  all  kinds  of 
stuff  there.  I  no  went  down  there  for  money  or 
anything  else.   I  got  no  money. 

Q.     What  papers  did  you  go  there  for?    [297] 

A.  I  got  some  papers  there,  policy  and  paper, 
and  lease,  and  all  kinds  of  stuff. 

Q.     What  papers  did  you  go  for 

A.     Well,  I  can't  tell  you  right 

Q.     on  the  morning  of  January  29th  at  nine 

o'clock? 

A.  What  do  you  want  to  ask  me  for  that — I 
got  a  bunch  of  that  stuff  there,  in  that  box. 

Mr.   Pomeroy:     That's  all.    No  more   questions. 

The  Court:     Have  you  any  re-direct? 

Mr.  Gagliardi:     Yes,  your  Honor. 

Redirect  Examination 
By  Mr.  Gagliardi: 

Q.  Mr.  Barcott,  during  the  year  1943,  what  was 
the  legal  method  that  you  had  to  run  your  restau- 
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rant?  What  was  the  condition  upon  which  you  had 
to  run  it?    Did  yon  have  any  rules  or  regulations 
fi'om  the  government? 

A.     No  sir. 

Q.  And  what  was  the  condition  upon  which  you 
were  ijermitted  to  run  the  restaurant? 

A.     Well,  it's  a  point  business  it  was  there.  [298] 

Q.     Point  business.  A.     Yeah. 

Q.  And  what  was  the  condition  of  your  bill-of- 
fare? 

A.  It  was  a  pretty  low  bill-of-fare.  The  reason, 
frozen  menu  was  there  and  it  was  pretty  low  bill- 
of-fare  on  that  time. 

Q.  The  menu  was  frozen?  You  mean  to  say — 
what  do  you  mean  by  the  "menu  was  frozen"? 

A.  By  the  government.  We  can't  charge  any 
more. 

Q.  You  can't  charge  any  moi-e  than  a  certain 
price.  A.     Yeah. 

Q.     And  was  that  the  same  rule  in  1944? 

A.    Yes. 

Q.  And  what  were  the  condition  of  your  obtain- 
ing the  needed  supply  or  piovision  for  your  restau- 
rant at  that  time,  under  this  point  of  business? 

A.     T  had  awful  time  on  that  thing. 

Q.  What  was — your  main  business  in  that  place, 
what  were  they?   Was  it  meat  or  fish? 

A.  Well,  there  was  quite  a  bit  of  meat,  and 
grease,  lard,  and  the  fish. 

Q.  Well,  you  call  your  place  the  California  Oy- 
ster House.  A.     Yes,  sir. 
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Q.     Did  you  specialize  in  any  particular  food? 

A.     Yeah.  [299] 

Q.     What  kind  of  food  did  you  specialize  in? 

A.     I  specialized  steaks. 

Q.     And  what  else?  A.     Olympia  oysters. 

Q.  And  what  was  the  price  before  your  menu 
was  frozen,  for  the  Olympia  oysters  that  you  was 
purchasing?  What  was  your  cost? 

A.  f  tliink  they  was  around  ninety  cents  an 
order. 

Q.     Ninety  cents  what? 

A.  Ninety  cents  order,  ninety-five  cents  order 
average,  the  stew  and  the  pan  roast. 

Q.  No,  no,  you  didn't  imderstand  my  question. 
When  you  bought  the  Olympia  oysters,  what  did 
you  have  to  pay?   By  the  quart  or  gallon. 

A.  T  had  to  pay  either  quarts  or  gallon  and  it 
was  about 

Q.  How  much  did  you  pay  before  the  war 
started? 

A.  It  was  about  nine  dollars,  nine  and  a  half 
dollars,  something  like  that. 

Q.  And  how  much  were  they  in  1943,  after  we 
got  into  the  war? 

A.  Tliey  was,  I  think,  fifteen,  sixteen  dollars  or 
more. 

Q.     And  in  1944? 

A.     They  was  more  than  that. 

Q.  Your  price  for  oysters  was  frozen?  You 
couldn't  charge  [300]  any  more  than  you  were 
charging  before  the  war? 
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A.  Yeah,  I  can't  charge  any  more,  as  my  menu 
was  frozen. 

Q.  Your  menu  was  frozen.  Was  the  cost  of  your 
oysters  frozen?  Was  the  Government  freeze  the 
oysters'?   Was  there  any  ceiling  price  on  them? 

A.     No  sir,  no,  and  lots  of  things  beside. 

Q.  And  what  else  was  not — without  a  ceiling 
price?   What  other  food? 

A.  There  was — there  was,  T  tliink,  crab  meat  for 
a  while  there. 

A.     Crab  meat? 

A.  Yeali,  there  was  a  veiling  price  for  a  while, 
but  they  jumped  up  so  high.  Wlien  my  menu  was 
froze,  T  used  to  pay  forty-five  cents  a  pound. 

Q.    Yes. 

A.  And  when  the — the  menu  was  frozen,  but 
crab  meat  never  was  frozen,  you  know.  They  was 
raise  the  prices  on  it. 

Q.     And  what  did  you  have  to  pay  afterwards? 

A.     That  was  ninety  or  a  dollar  a  pound. 

Q.  And  what  was  the  condition  of  obtaining  any 
oysters,  were  they  easy  or  hard  to  get  them? 

A.  Well,  it  was — if  you  fight  for  anything  you 
can  get  it. 

Q.  What  was  the  condition  of  obtaining  the 
meat  ? 

A.     Meat,  it  was  hard  to  get  it.  [301] 

Q.     Even  though  you  had  poiiits? 

A.     Yeah,  T  had  the  point. 

Q.  Yes,  but  even  though  you  had  the  point,  it 
was  hard  to  get?  A.     You  can't  get  it. 
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Q.  Well,  was  the  true  also  for  1945,  up  to  the 
end  of  the  war"?  A.     Yes. 

Q.  And  what  about  1946,  were  condition  the 
same? 

A.  I  think  so,  it  was  yeah.  If  anything,  it  was 
better,  we  can  get  more  food  out  of  it. 

Q.     You  could  get  food  more A.     Yeah. 

Q.    easily.  A.     Yeah. 

Q.  And  in  January  and  February  then,  of  1946, 
it  was  easier  to  obtain  your  supply"? 

A.     More  easy  than  it  was  before. 

Q.    Was  the  ceiling  price  still  in  e:ffect? 

A.     I  think  so,  that 

Q.  Were  the  point  still  in  e:ffect  at  that  time, 
or  do  you  know? 

A.  Yeah,  I  think  so,  I  don't  know  really,  you 
know,  that  was — I  don't  know  when  it  was  out, 
really,  you  know.  [302]  I  can't  tell  you  sure.  I  went 
out  of  business  in  February,  so  I  don't  know  what 
was  the  point. 

Q.  When  did  your  son  come  back  from  the  war  ? 
Anton. 

A.  I  think  he  come  back  in  1946,  I  believe  it 
was  '46. 

Q.     Prior  to  January  1,  1946,  or  after? 

A.  He  come  in — he  take  the  business  about — 
right  away,  a  month  after  he  come  back  from  the 
sei'vice. 

Q.  About  a  month  after  he  come  back  from  the 
service.  A.     I  think  so,  month,  yeah. 
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Q.     And  when  did  he  take  over  the  business? 

A.  He  take — they  close  the  place  March  1st  and 
do  some  work  on  it,  make  the  bigger  room,  dining 
room,  and  put  more  table  in  there,  and  he  open  up 
March  1st. 

Q.  And  did  he  do  any  work,  or  did  he  work  in 
the  restaurant  prior  to  the  time  that  you  turned 
it  over  to  him,  if  you  know? 

A.     What  do  you  mean? 

Q.  Did  he  come  back  to  work  in  the  restaurant 
before  he  took  over  the  restaurant? 

A.     No,  I  don't  think  so.    I  don't 

Q.     You  don't   remember.  A.     Yeah. 

Q.  Now,  in  the  house  you  say  there  are  two 
stoves,  you  mean  two  cooking  stoves,  or [303] 

A.  No,  one  cooking  stove,  one  heating  stove  was 
there. 

Q.     What  kind  of  a  heating  stove? 

A.     I  got  oil  heater. 

Q.     Oil  heater?  A.     Yes  sir. 

Q.  Do  you  have  any  electric  heaters  in  the 
house  ? 

A.  We  got  right  now,  it's  about  couple  of  years 
ago,  something  like  that. 

Q.     But  before  that  you  had  the 

A.  No  electric  heater  in  the  house  that  time,  I 
had  a  oil  stove. 

Q.     But  you  have  electric  heaters  now? 

A.     Now. 

Q.     How  many  do  you  have? 

A,  I  got  two  heating  stoves,  they  cost  thirty-five 
dollars  apiece. 
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Q.     Two  heaters  and  a — electric  range. 

A.    Yeah. 

Q.  In  1940,  Plaintiff  Exhibit  18,  your  return  in 
1940  shows  a  loss  that  you  sustained  during  that 
year.  Does  that  show  also  the  expenses  that  you 
sustained  in  repairing  and  remodeling  the  place? 

A.  That's  what  it  is  there.  You  see,  they  put 
everything  in  one  year,  those  repair  bill.  That's 
what  I  understood  now,  see  there  was  put  every- 
thing, they  put  depreciation,  make  depreciation  for 
so  many  year,  I  [304]  never  lose  money  that  year. 

Q.     But  they  put  all  of  the  repair  in  one  year? 

A.  All  the  repair,  the  remodel  that  place  1940, 
they  put  in  one  year  there. 

Q.  How  much  did  it  cost  you  to  remodel  the 
place?    Approximately,  not  to  the  penny. 

A.     About  four  or  five  thousand  dollars. 

Q.     How  much? 

A.     About  four  of  five  thousand  dollars. 

Q.  Four  or  five  thousand  dollars,  and  that's 
what  shows  the  loss,  the  repair  they  were  charging 
in  one  year?  A.     Yeah. 

Q.  Who  prepared  this  income  tax  report  for  the 
year  1944?  A.     '44? 

Q.     In  1940.  A.     That's  Tom  Ray  did. 

Q.  And  in  items  number  17  show  rent  and  re- 
pair   A.     Yeah. 

Q-     seven   thousand,    two   hundred   and   five 

dollars  and  sixty-eight  cents. 

A,     I  think  so. 
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Q.  And  who  give  that  figure  to  Mr.  Ray?  Who 
give  those  figures  to  him? 

A.     II(!  do  the  figuring  himself. 

Q.  How  iiuK'li  rent  were  you  paying  per  month, 
per  year,  for  [305]  the  place?   How  much  rent? 

A.     How  much  rent  in  my  business? 

Q.  Yeah,  in  1940.  Yes,  how  much  rent  were  you 
paying  in  1940?  A.     I  paid  my  share  there. 

Q.     How  much,  how  much  was  it? 

A.  Well,  I  took  a  lease,  I  don't  know,  I  got  a 
lease  there  for  a  hundred  seventy-eight  dollars  a 
month. 

Q.    Yes? 

A.  T  don't  know  how  nuich  rent  there  was, 
around  eighty,  ninety  dollars,  I  think  so. 

Q.  You  mean  you  have  a  lease  for  more  than 
your  place? 

A.     For  about  thi'ee  years  from  that  time,  yeah. 

Q.  I  mean,  did  you  have  a  lease  for  more  than 
your  restaurant?  What  else  was  included  in  your 
lease  ? 

A.     Oh,  tliere  was  the  cigar  stand? 

Q.     The  cigar  stand? 

A.     And  the  barber  shop,  yeah. 

Q.     And  the  barl^er  shop.  A.     Yeah. 

Q.  And  how  nuich  you  was  pa^^ng  on  the  wliole 
rent,  how  nmch  was  it  for  the  both  places? 

A.     A  hundred  seventy-five  dollars,  I  think. 
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Q.  A  hundred  and  seventy-five  dollars.  And 
how  much  you  [306]  pay — how  much  did  the  other 
people  pay  you  out  of  the  hundred  and  seventy- 
five? 

A.  One  was  pay  the  fifty,  and  the  other  he  was 
pay  the  thirty,  something  like  that. 

Q.  And  so  your  rent  would  have  been  about  a 
hundred  dollars  a  month? 

A.     Yeah,  something  like  that. 

Q.  And  the  balance  of  the  seven  thousand,  two 
hundred  five  dollars  and  sixty-eight  cents  was  re- 
pair ?  A.     Yes. 

Mr.  Gagliardi:     That's  all. 

Eecross-Examination 
By  Mr.  Pomeroy: 

Q.  Mr.  Barcott,  as  a  matter  of  fact  in  1943,  '44 
and  '45,  the  Army  had  a  lot  of  men  out  here  at  Ft. 
Lewis,  isn't  that  right?  A.     That's  right. 

Q.  The  Navy  had  a  lot  of  men  around  here, 
didn't  they?  A.     That's  right. 

Q.  The  shipyards  were  running  full  scale  here 
in  Tacoma.  A.     Yes  sir. 

Q.     In  1946  that  wasn't  true,  was  it?  [307] 

A.     Huh? 

Q.     In  1946  that  wasn't  true,  was  it? 

A.     They  was  there  too,  I  think. 

Q.     In  1946  were  your  shipyards  running? 

A.  Well,  I  no  say  the  shipyards,  but  there  was — 
there  was  quite  a  bit  bunch  of  people  around  here 
too  just  the  same. 
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Q.  But  were  there  as  many  people  around  licre 
in  1946  as  there  were  in  '45? 

A.     Well,  you  no — you  can't  figure  that  way 

Q.  I  just  asked  you  the  question.  Were  there  as 
many  j)eople  around'? 

A.  There  was  quite  a  bit  of  people  around  here, 
and  they  eat  in  the  restaurant  on  account  of  the 
food. 

Mr.  Pomeroy:     That's  all. 

Mr.  Gagliardi:     That's  all,  Mr.  Barcott. 

(Witness  excused.)    [308] 

KATIE  K.  BARCOTT 

produced  as  a  witness  on  behalf  of  the  Defendant, 
after  being  first  duly  sworn,  was  examined  and  tes- 
tified as  follows : 

Direct  Examination 
By  Mr.  Gagliardi : 

Q.  State  your  name  to  the  Court  and  jury,  Mrs. 
Barcott.  You  sit  dowti,  please.  Will  you  state  your 
name  to  the  Court  and  jury? 

A.     Katie  Barcott. 

Q.     Katie  Barcott  ? 

A.     Kate— K.  K.  Barcott. 

Q.     And  you  arc  the  wife  of  John  Barcott? 

A.     Yes,  sir. 

Q.     How  many  children  do  you  and  John  have? 

A.     We  have  two  of  our  own. 

Q.  Two  of  your  own,  and  did  John  have  a  child 
of  his  own?  A.     Yes. 
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Q.     What's  his  name?  A.     Anton  Barcott. 

Q.     What's  the  name  of  your  children? 

A.     John  and  Mary. 

Q.     And  Mary.  Where  are  they  ? 

A.  Mary  is  married  and  John  is  married. 
They're  both  married.  [309] 

Q.  They  are  both  married.  Do  they  live  here 
in  Taeoma?  A.     Yes,  sir. 

Q.     When  did  you  come  to  Tacoma,  Mrs.  Barcott? 

A.     Oh,  about  1916. 

Q.  And  prior  to  coming  to  Tacoma  where  were 
you?  A.     In  Aberdeen. 

Q.  In  Aberdeen.  Were  you  married  there,  in 
Aberdeen  ?  A.     Yes. 

Q.  And  what  did  you  and  your  former  husband 
do  ?  What  happened  to  you  two  ? 

A.  Well,  it  was  worrying  with  his  trouble.  We 
didn't  get  along  all  right. 

Q.     And  was  there  a  separation  or  a  divorce? 

A.     It  was  divorce. 

Q.     When  was  that  divorce  made? 

A.     In  1915. 

Q.  1915.  In  that  divorce  did  you  receive  any 
money  settlement  from  him  ?  A.     Yes,  sir, 

Q.    Huh?  A.    Yes. 

Q.     How  much? 

A.  Oh,  about,  close  to  four  hundred  dollars,  it 
was  something  in  there,  I  won't  swear,  because 

Q.     How  much? 

A.     Close  to  four  thousand  dollars. 
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Q.  Close  to  four  thousand  dollars.  And,  after 
you  divorced  your  husband  in  Aberdeen,  you  came 
to  Tacoma,  you  say?  A.     Yes,  sir. 

Q.     What  did  you  do  in  Tacoma? 

A.     I  was  living'  witli  my  father  and  mother. 

Q.     Yes? 

A.     And  T  was  keopins:  a  boarding  house. 

Q.     Boarding  house.  A.     Yes. 

Q.     Where  was  your  boarding  house? 

A.     In  Old  Town. 

Q.     Orting.  A.     Old  Tacoma. 

Q.  Oh,  Old  Tacoma.  And  for  how  long  did  you 
keep  that  boarding  house? 

A.     Oil,  I  was  there  till  19—1918. 

Q.  Until  1918.  Well,  did  3"ou  make  any  money 
or  lose  any  money  on  running  the  boarding  house? 

A.  I  didn't  lose  any;  we  was  making  a  living 
there. 

Q.     And  did  you  save  any  money  from  that? 

A.     Yes,  sir. 

Q.     Then,  what  else  did  you  do  after  that?  [311] 

A.  I  was  working — let  me  think,  Wheeler  Os- 
good Door  Factory. 

Q.  T\^ieeler  Osgood  Door  Factory.  What  were 
you  doing  there? 

A.  I  was  working  in  the  dry  room.  I  was  clean- 
ing in  the  dry — kiln. 

Q.     How^  long  did  you  work  there? 

A.     Well,  I  worked  there  before  I  went  away. 

Q.  And  where  did  you  go  after  you  went  away? 
Where  did  you  go?  A.     I  went  to  California. 


308  John  Barcott  vs. 

(Testimony  of  Katie  K.  Barcott.) 

Q.    Where?  A.     Oakland,  California. 

Q.     And  what  did  you  do  over  there? 

A.     I  was  working  in  a  Pullman  car. 

Q.     Huh?  A.     Pullman  car. 

Q.     Pullman,  what  to  do?  A.     Cleaning. 

Q.  And  what  else  did  you  do  in  California  be- 
sides that? 

A.     I  was  working  in  a  cannery. 

Q.     And  how  did  you  work  in  the  cannery,  by 

A.     Pie-ce  work. 

Q.     Piece  work.  A.     Yes,  sir.   [312] 

Q.  How  much  did  you  earn  while  you  was  work- 
ing in  California? 

A.  Tliere  it  was  a  good  wages,  I  couldn't  swear 
to  it,  but  it  was  good  wages. 

Q.     About  how  much? 

A.  You  see  it  was — it  was  some  day  I  was  mak- 
ing more,  all  depends  how  I  feel.  If  I  feel  like 
working  faster,  I  make  more ;  but  I  never  did  make 
less  than  about  seven  dollars  or  seven  and  a  quarter, 
something  on  that  order. 

Q.     And  then  did  you  come  back  to  Tacoma  ? 

A.     Yes  sir. 

Q.  When  did  you  go  to  the  California  Oyster 
House?  A.     I  started  there  in  1920. 

Q.     In  1920.    And  what  did  you  do  there? 

A.     What  did  I  do  there?  Q.     Yeah. 

A.     I  was  waiting  the  table. 
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Q.     And  what  else,  if  anything? 

A.  And  I  was  scrubbing,  after  I  get  through, 
clean  the  House  after  they  close  up  the  j)lace  I 
just  clean  up  the  House,  we  didn't  have  no  janitors 
there. 

Q,  And  what  time  would  you  go  to  work,  in  the 
day  shift  or  night  shift? 

A.     I  worked  nights.     [313] 

Q.     You  worked  night  sliift.  A.     Yes  sir. 

Q.     Who  did  take  care  of  the  day  shift? 

A.     Who  take  care  of  day  shift?  Q.     Yeah. 

A.  Well,  Mr.  Barcott  sometime,  he  worked  day- 
time and  I  worked  nights. 

Q.  You  wei-e  working  nights.  And  between  1920 
and  1926,  did  Mr.  Barcott  have  any  partner  in  the 
business  ? 

A.     I  beg  your  pai'don,  I  didn't  understood  that. 

Q.  I  said  between  1920  and  1926,  did  your  hus- 
band have  a  partner  in  the  business? 

A.     Yes  sir. 

Q.     Who  was  he  ? 

A.     John  Orb — that  was  his  cousin. 

Q.  And  were  you  being  paid  a  wage  while  you 
was  working  there  ? 

A.     Yes  sir,  I — he  was  paying  twenty-five  dollai-s. 

Q.     Twenty-five  dollars  for  what? 

A.  Twenty-five  dollar  working  there,  for  waiting 
the  table. 

Q.     Well,  a  day,  or  month,  or  week  ? 

A.     A  day — I  mean,  a  week,  I  beg  your  pardon. 

Q.     A  week.     [314]  A.     Yes  sir. 
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Q.     Your  custom  is  weekly  wages,  is  that  it  ? 

A.     Yes  sir. 

Q.     And  twenty-five  dollars  a  week. 

A.     Yes. 

Q.  And  that— now,  at  the  time  that  you  and  Mr. 
Barcott  got  married,  did  you  have  any  money? 

A.  Yes,  I  had  six  thousand  dollars,  before  I 
married  ]VIi\  Barcott. 

Q.     You  had  six  thousand  dollars. 

A.  Yes — oh,  probably  it  might  be  a  little — a  few 
dollars  less  than  six  thousand,  maybe  it  was  more. 
I  couldn't  swear  to  that,  but  I  know  it  had  it. 

Q.     And  where  did  you  keep  yonv  money? 

A.     I  keep  it  with  me. 

Q.     Huh'?  A.     I  keep  it  with  me. 

Q.     Where,  with  you?  A.     In  a  mattress. 

Q.     In  the  what  ? 

A.     In  my  mattress — mider  my  mattress. 

Q.     Wliy  didn't  you  put  it  in  the  bank? 

A.  Because  I  didn't  believe  in  the  banks.  My 
folks  didn't  believe  it,  and  I  didn't  believe  it  either. 

Q.  Why  didn't  you  believe,  didn't  you  trust  the 
bank?  A.     No,  I  didn't  trust  the  bank. 

Q.  Well,  did  you  have — you  say  you  had  six 
thousand  dollars.  A.     Yes  sir. 

Q.  What  did  you  do  with  that  six  thousand 
dollars  ? 

A.     After  we  got  married  I  give  it  to  my  husband. 

Q.     And  what  did  he  do  ?    Where  did  he  put  it  ? 

A.     Whatever  he  done  with  it,  I  never  asked  him. 
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Q.     Well,  what  did  he  do  witli  tlic  money'? 

A.  He  used  it  in  the  husiness  and  lie  keep  it 
with  him. 

Q.  VVell,  where  did  he  keep  the  money,  do  you 
know?  A.     In  the  safe  deposit  box. 

Q.     In  the  safe  deposit  box.  A.     Yes  sir. 

Q.  And  did  all  the  money  and  pi-ofit  that  you 
was  making'  go  into  the  safe  deposit  box? 

A.     I  imagine;  I  never  asked  him. 

Q.     Didn't  you  ever  ask  him?  A.     No. 

Q.     Well, 

A.  I  trusted  my  husband.  Whatever  lie  done 
with  it,  1  just  trusted  him  with  it. 

Q.  Well,  didn't  you  know  whether  he  went  in 
there  or  not?     [316] 

A.     Wlien  he  went  in  there? 

Q.     Yes.  A.     I  don't  know. 

Q.  You  don't.  Well,  now  during  the  time  that 
you  was  acting  as  a  waitress,  up  to  1926,  you  was 
receiving  a  wage.  A.     Yes. 

Q.  Did  you  get  any  other  money  beside  the 
wage?  A.     Yes,  I  had  tips. 

Q.     Tips.  A.     Yes  sir. 

Q.  tn  this  California  Oyster  House,  what  kind 
of  a  meal  do  you  serve?  Do  you  serve  lunches  or 
special  dinners,  special 

A.  We — well,  it's  more  oysters  and  food  like 
that,  you  know,  it  was  more  in  seafood. 

Q.     More  in  seaiood?  A.     Yes,  and  steaks. 

Q.     And  you  said  you  received  tips? 

A.     Yes  sir. 
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Q.  Wliat  was  your  daily  average,  tips  that  you 
would  make? 

A.  My  tips  never  was  less  than  seven  dollar, 
and  always  more  than  that. 

Q.     And  how  many  hours  would  you  work  ?  [317] 

A.  I  worked  there  eight  hours — eight  hours  I 
work  and  lots  of  times  when  the — we  have  the  help 
that  is  sick  or  something,  and  I  work  more  hours 
in  there.  I  stay  pretty  near  two  shifts  lots  of 
times. 

Q.     You  stayed  for  two  shifts? 

A.  Yes,  many  times.  A  fellow  we  had  there 
that  would  work  once  in  a  while,  he'd  get  drunk 
or  something,  and  then  I'd  have  to  stay  another 
shift. 

Q.  And  after  1926,  when  your  husband  purch- 
ased his  partner  out,  did  he  buy  the  j^artner's  inter- 
est in  the  restaurant?  A.     Yes. 

Q.  And  after  1926,  did  you  receive  any  more 
wage?  A.     No,  I  didn't. 

Q.     And  did  you  work  in  the  restaurant? 

A.     Yes  sir. 

Q.     Until  when?  A.     I  worked  till  1938. 

Q.  In  1938.  And  what  was  your  average  daily 
tips  that  you  received? 

A.  I  said  one — not  less  than  seven  dollars.  Al- 
ways more,  never  less  than  seven,  and  it  would  ))e 
more,  and  Saturday  especially,  I  was  making  from 
ten  to  twelve  dollars  and  more  than  that. 

Q.     And  what  did  you  do  with  that  money  ?  [318] 

A,  I  paid  the  home  expenses,  buy  what  I  needed 
for  the  house 
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Q.    Who  bought  the  furniture  for  the  house! 

A.     I  did. 

Q.    With  what  money? 

A.     With  my  money. 

Q.     You  mean  your  money  from  the  tips? 

A.    Yes  sir. 

Q.  And  who  paid  the  running  expenses  of  the 
house  ? 

A.  I  paid  the  expenses  in  the  house,  and  I  didn't 
have  very  much  expenses. 

Q.     How  much  would  be  j^our  expenses,  Mrs. 

A.     It  wouldn't  be  even  fifty  dollars. 

Q.  What  was  your  mode  of  living,  did  you  have 
any  automobile'?  A.     No  sir. 

Q.     Did  you  buy  any  jewelry?  A.     No  sir. 

Q.     Did  you  buy  any  silver  ?  A.     No. 

Q.  What — ^how  nuich  fui'niture  have  you  got  in 
the  house? 

A.  I  buy  furniture.  I  have  a  davenjioi-t,  and 
we  got  a  dining  room  set,  and  I  gotta  two  rugs, 
and  I  got  than  smce  1926.     [319] 

Q.     How  much  did  you  pay  for  them? 

A.  I  paid  three  hundred  and  fif — tlivee  lumdred 
and  twenty-five  dollar  for  my  davenport  set. 

Q.     For  what?  A.     For  my  davenport. 

Q.     For  dining  room  set. 

A,     Dining  room  set.   Well,  davenport  and  ehair, 
how  would  you  call  that?    That's  what  I  call  it. 
Q.     That  davenport  and  chair?  A.     Yes. 
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Q.     And  how  miicli  did  you  pay  for  that? 

A.  Three  himdred  and  twenty-five  dollars,  when 
I  get  move  in — when  we  move  in  the  house,  I  buy 
that. 

Q.     You  bought  the  house  when?    1926? 

A.     1926. 

Q.     And  prior  to  that,  where  were  you  living? 

A.     Before  that? 

Q.     Yeah. 

A.     I  was  living  on  Fawcett  Avenue. 

Q.     Who  did  you  live  with? 

A.     Who  I  live  with  ? 

Q.     Who,  yeah. 

A,  Well,  my  mother  was  living  with  me,  and  my 
husband  and  kids,  and  I  had  roomers.     [320] 

Q.     How  many  roomers  did  you  have? 

A.  Oh,  I  had — sometime  I  had  five,  sometime 
I  had  six. 

Q.     Hov/  much  tlie  roomer  would  pay  you? 

A.  Well,  they  never  paid  me  less  than  three 
and  a  quarter — well,  it  all  depends,  you  know, 
how 

Q.     Three  or  four  dollars  a  week,  or  day? 

A.     Yeah, —  no,  a  week. 

Q.     A  week? 

A.  They  pay  me — they  vv'ould  be — you  see,  the 
guys  would  sleep  in  tlie  same  room.  It  wasn't  a 
very  big  house. 

Q.     Yes? 

A.  And  we  used  to — they  used  to  pay  me  about 
— yoii  lauw,  it's  a  long  time  ago,  it's  hard  to  tell 
you  this. 
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Q,     Well,  was, — you 

A.  They  paid  me  the  room  there  where  they 
were  staying,  and  it  is  so  hard  to  tell  and  remem- 
ber after  so  many  years  how  much  exactly  it  was. 
But  I  know  that  they — T  used  to  wash  clothes  for 
them,  I  I'ememher  that,  how  much  they  paid  me 
for  that. 

Q.     How  mucli  did  they  pay  you  for  that? 

A.     They  paid  me  a  dollar  and  a  half  a  week. 

O.     For  washing  their  clothes. 

A.     For  washing  their  clothes. 

Q.  Were  these  people  eountr.ymen  of  your  ])eo- 
ple?    [321]  A.    Yes. 

'Q.  How  did  the  income  from  ihciv  room  rent 
and  the  washing  of  the  clothes  compar'e  with  the 
payment  of  the  rent? 

A.  I  always  paid  my  rent  with  that,  that's  what 
I'  meant. 

Q.     With  that  you  paid  the  rent  of  the  house? 

A.  The  rent.  I  never  had  to  pay  no  rent  for  my 
house  ever  since  I  been  married. 

Q.  And  then  in  1926  j^ou  say  you  purchased 
the  house.  A.     Yes  sir. 

Q.  Now,  what  were  the  expenses  of*,  nmning  the 
home  in  the  way  of  the  children  ?  You  had  three 
children  there.  A.     Yes. 

Q.     Now  what  clothes  did  you  buy  the  children  f 

A.  lUised  to  buy  clothes  at  rmnmage  sales  till 
1926  and  1928,  they  was  cheap.  I  buy  new^  shoes 
for  fifteen  cents,  twenty-cent  shoes,  and  coats  for 
seventy-five  cents,  and  make  clothes  over  for  my 
kids. 
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Q.     Did  you  make  it  yourself? 

A.  Sure,  I  made  over  some  for  the  kids.  I  hired 
sometime  a  woman,  it  wouldn't  cost  me — it  was 
cheap,  and  I  give  it  to  the  woman  to  make  it  for  me. 
And  ^I,  for  myself,  I  used  to  buy  me  clothes,  I 
could  buy  me  a  nice  coat  for  seventy-five  cents,  a 
dollar  and  a  quarter.  Even  today  I  could  go  and 
get  it,  and  I  get  it  sometime  now.     [322]  \ 

Q.  Now,  did  you  buy  any  clothes  for  your- 
self   A.     Yes,  I  did. 

Q.  How  often  did  you  buy  clothes  'for  youi'- 
self? 

A.  Well,  I  buy  for  myself  clothes  when  I  needed 
them.  It's  five  years  I /didn't  Ijuy  nothing  hardly. 
Just — just  the  last  year. 

Q.     Did  you  buy  any  expensive  coats  at  any  time  ? 

A.  Yes,  I  buy  me  a  fur  coat  and  it  cost  me  a 
hundred  and  sixty-five  dollars. 

Q.     When  was  that  you  buy  that  ? 

A.     That's  eight  years  ago.  ; 

Q.     Is  that  the  only  coat  that  you  bought? 

A.     Yes,  until  nine — until  a  year  ago. 

Q.     Until  a  year  ago.  j 

A.     Until  a  year  ago. 

Q.     And  what  did  you  buy  last  year? 

A.     I  buy  me  another  fur  coat  ■ 

Q     How  much  did  you  pay  for 

A  I  was  ashamed  to  wear  that  any  more  I  buy- 
that  one,  and  I  pay  .'three  hundred  and  twenty-five 
dollars. 

Q.  And  that's  th(>  most  money  that  you  spent, 
on  your  coat?  A.     Yes  sir. 
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Q.  Prior  to  buying  that  fur  coat,  did  you  buy — 
wliat  would  be  the  price  of  all  the — your  clothes, 
what  would  be  [82;>]  the  niaxinium  you  i)ay  ''or 
them? 

A.  Well,  I  couldn't  tell  you.  Sometime  I  buy 
me  a  dress  that  cost  lue  ei.i^ht — eight  dollars,  or  six 
dollars,  or  ten  dollars,  that  I'd  buy  me,  but  I 
didn't  buy  nothing  for  five  years,  ever  (since  war 
started,  hardly  anything,  just  tlie  last  year  I  buy 
me  something. 

Q.  And',  did  you  buy  anything  during  the  time 
you  was  working  in  the  restaui-ant,  to  amount  to 
anything?  A.     Yes,  I  did. 

Q.     What  did  you  buy? 

A.  Well,  I  buy  me  dresses  and^wh;it  I  needed 
clothes. 

Q.  How  nmcli  would  you  spend  a  year  in  clothes 
for  yourself? 

A.     I  coukbi't  tell  you  how  much  I  spended. 

Q.     How  much,  more  or  less? 

The  Court:  Mr.  Gagliardi,  we  will  have 'to  get 
along.     I  have  given  you  considerable  latitude. 

Q.  Now,  Mrs.  Barcott,  who  else  worked  in  the 
restaurant  besides  yourself? 

A.     Oi"b,^  my  son,  and  my  husband  and  1. 

Q.  When  did  your  son  come  to  work  in  the  les- 
taurant  ? 

A.     And  the  help  too.    I  beg  your  pardon  ? 

Q.  When  did'. your  son  begin  to  work  in  the 
restaurant?    Came  to  work  in  the  restaurant.  [324] 
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A.  Well,  he  came  over  here  in  1925,  and  I  think 
he  started  working  two  years  after  that,  two  or 
three,  years,  something  like  that. 

Q.     And  he  worked  until  when? 

A.  He  worked  in — he's  now,  he's  working,  until 
he  went  in  the  Army. 

Q.  Well,  prior  to — did  you  spay  him  any  wage 
for  what  he  was  doing"? 

A.  I  don't  think  my  husband  pay  him  any 
wages. 

Q.     Until /when'? 

A.     Till  he  started — till  he  got  married. 

Q.     And  when  did  he  get  married  ? 

The  Court:     I  think  that's  irrelevant. 

A.     1934,  I  think. 

Q.  Then  did  the  other  son  woik  in  the  restaur- 
ant? 

A.  Yes,  he  quit  school,  he  didn't'  want  to  go  to 
school,  so 

Q.  Did  he  get  any  pay  foi-  working  in  the 
restaurant  ?  A.     No. 

Q.  What  did  .you  people  do  with  the  money  that 
you  make  in  the  restaurant,  all  of  you  working  in 
there  ? 

A.     Well,  my  husband  was  taking  care  of  it. 

Q.     What  mas  he  doing? 

A.  He  was  taking  care  of  the  money.  He  just 
put  it  in  the  [325]  safe  deposit  and  keep  it  there. 

Q.     And  does  your  husband  have  any  bad  habits  ? 

A.  No  /sir.  That  was  the  i'unny  part  about  it. 
I  have  to  put  up  with  the  devil. 
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Q.     Were   the   money   that   yun    were   receiving 
from  the  tips  sufficient  to  pay  all  your  household 
goods,  expenses ',  and  buy  the  clothes  for  yourself 
and  children'? 
A.     I  give  it  to  my  husband. 

Q.     How's  that? 

A.     I  give  it  to',  my  husband. 

Q.  Well,  I  asked  you  the  question  whether  or 
not  the  money  that  you  made  out  of  your  tips  were 
sufficient  or  more  than  what  you*.  spent  in  r\mning 
th(^  house,  l)uying  clothes,  and  take  care  of  the 
children. 

A.     I  didn't  quite  get  you  there. 

Q.  I  said,  was  the  money  that  you  received  from 
the  tips  sufficient  to  j)ay  the  running  expenses  of 
the  house  and  buy  tlKH  children 's  clothes  and  your 
own? 

A.  Yes,  I  could — with  that  I  could  buy  and  I 
saved  lots  more  on  top  of  that. 

Q.  What  did  you  do  with  what  you  saved  ?  The 
excess 

A.  The  money  that  I  saved  ?(,  I  give  it  to  my 
husband. 

Q.     For  what  purpose? 

A.  Because  I  didn't  need  it,  and  I  letOiim  put 
it  away.     [326] 

Q.     Put  it  away.  A.     Yes. 

The  Court:     Ai\y  further  direct  examination? 

Mr.  Gagliardi:     I  think  that's  all,  yoiu*  Honor. 
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Cross-Examination 
By  Mr.  Pomeroy: 

Q.  Did  you  take  any  trips  during  all  this  time 
you  were  married  ?  A.     Yesj. 

The  ('ourt:     Were  you  through,  Mr.  Gagliardi"? 

Mr.  Pomeroy :     I  thought  he  said  he  was  through. 

Mr.  Gagliardi:     Yes  sir,  yes,  yes. 

The  Court:     All  right  then.  \ 

Q.    Where  did  you  go"? 

A.     I  beg  your  pardon  f 

Q.     Whei'e  did  you  go  on  your  trips'? 

A.     Where  did  I  go  on  my  trips'?    When? 

Q.     Have  you  gone  on  any  trips'? 

A.     Siue  I  went  on  trips.     [327] 

Q.     Where?  A.     In  Europe. 

Q.     To  Europe.    When  did  you  go  to  Europe ■? 

A.     1931. 

Q.     How  long  did  you  stay  in  Europe*? 

A.     Just  exactly  himdred  days. 

Q.     A  hundred  days.  A.     Yes  sir. 

Q.     Did  you  ever  take  any  other  trips'? 

A.     No  sir. 

Q.     You've  never  been  down  to  Aberdeen'? 

A.  No  sir.  Oh,  I've  been  in  a  cai'.  M}^  friends 
take  me  in  a  car. 

Q.     Your  friends  take  you  in  a  car. 

A.     Yes  sir. 

Q.     How  long  did  you  stay  thei-e  then? 

A.  How  long  did  I  stay?  Just  go  for  the  trip 
and  come  back. 
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Q.     Have  you  ever  been  down  to  California? 
A.     Oh,  sure  I've  been  to  California. 
Q.     When? 

A.     Oh,  let's  see.     When  was  tlie  World  Fair? 
Q.    You  went! down  to  visit  the  World  Fair? 
A.     Yes.     [328] 
Mr.  Pomeroy :     That's  all. 

Redirect  Examination 
By  Mr.  Gagliardi :  f 

Q.  How  much  money  did  you  spend  in  S'^ii^K  to 
Eu]-ope?  A.     My — in  Europe? 

Q.     Yes.    How  nuich 

A..     Not  very' much,  I'm  telling  you  that  much. 

Q.     How  much?  A.     I  don't  know 

Q.    Approximately. 

A.  Probably  I  don't  believe  it  was  more  than — 
we  figured,  but  it  take  me  altogether  I  think  it  take 
about  fifteen  hundred  dollars. 

Q.     Fifteen  hmidred  dollars.  A.     Yes. 

Q.  How  much  money  did  you  spend  in  going  to 
the  World  Fair  in  California  ? 

A.  We  didn't  take  anything  only  these  friends 
take  us  in  a  car  and  we  just  paid  for  the  expenses. 

Q.     How  much  were  the  expenses? 

A.  Well,  I  don't  know,  just  what  there  was  for 
the  gas 

Q.     Couldn't  you  give  us  an  estimate  ? 

A.     I  couldn't  give  you  an  estimate  on  that. 

Q.     Would  a  thousand  dollars  be [329] 

A.     Oh,  no. 
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Mr,  Pomeroy:     She's  answered  it. 

The  Court:  She  answered.  She  can't  give  you 
any  information. 

Mr.  Gagliardi:  Well,  I  would  just  like  to  get 
the  answer  approximately. 

That's  aU. 

Mr.  Pomeroy:     That's  all. 

(Witness  excused.) 

ANTON  BARCOTT 

produced  as  a  witness  on  behalf  of  the  Defendant, 
after  being  first  duly  'sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Gagliardi: 

Q.  You  may  state  your  name  to  the  Court  and 
jury.  A.     I  beg  your  pardon? 

Q.  You  may  state  your  name  to  the  Court  and 
jury.  A.    Anton  Barcott. 

Q.  Wliat  relation  are  you  to  John  Barcott  f  [330] 

A.  I  didn't  get  that. 

Q.  What -Jrelation  are  you  to  John  Barcott? 

A.  Ilis  son.    His  son. 

Q.  How  old  are  you?  A.     How  old  am  I? 

Q.  Yeah.  A.     Thirty-four. 

Q.  And  what  is  your  business  ? 

A.  I  operate  'the  restaurant  at  the  present  time. 
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Q.     What's  the  name  of  the  restaurant? 

A.     The  California  Oyster  House. 

Q.     Where  were  you  born  ? 

A.     In  Yugoslavia. 

Q.     When  did  you  come  to  the  United  States  ? 

A.     In  1925. 

Q.  After  you  come  to  the  United  States,  what 
did  you  do  1 

A.  I  went  to  school  for  a))out  a  year  and  a  half, 
and  in  the  meantime  1  was  working-  at  the  restaur- 
ant. 

Q.     What  restaurant? 

A.     The  California  Oyster  House. 

Q.     For  whom'?  A.     My  father. 

Q.  And  after  a  year  and  a  half,  what  did  you 
do  next?  What  did  you  do  next,  after  the  year 
and  a  half?     [331] 

A.  I  quit  school  and  went  down  there  to  work 
steady. 

Q.     Ajid  how  many  hours  a  da}'  would  you  work  ? 

A.     Oh,  anywhere  from  ten  to  foiu'teen,  fifteen. 

Q.     And  what  would  you  do  there  ? 

A.  Well,  I  washed  dishes  and  peeled  potatoes 
and  helped  clean,  until  I  learned  how  to  cook. 

Q.  And  then  when  you  learned  how  to  cook 
what  did  you  do?  A.     I  took  a  shift  over. 

Q.  And  when  did  you  start  to  woi'k  steady  in  the 
restaurant  ? 

A.  It  was  around  1927  or  '28,  I  wouldn't — 
couldn't  exactly  state  the  date. 
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Q.     Did  your  father  pay  you  any  wage  or  salary 
for  your  work  ? 
A.     Not  until  the  time  I  got  married. 
Q.     And  when  did  you  get  married? 
A.     1934. 

Q.  And  before  '34  what  did  your  father  give 
you? 

A.  I  beg  yoiu*  pardon,  that's  not  right.  In  1933 
I  got  married. 

Q.  And  before  that  what  wage,  if  anything,  did 
your  father  give  you? 

A.  He  gave  me  fifteen  dollars  a  week  when  I 
got  married. 

Q.     Well,  before  that  what  did  he  give  you  ? 

A.  Oh,  he  gave  me  about — he  gave  me  about 
four  bits  a  week  [332]  to  go  to  a  show  once  in  a 
while. 

Q.     And 

A.  And  my  car  fare  to  get  back  and  forth  to 
work. 

Q.  Was  there  any  other  member  of  the  family 
working  in  the  restaurant  at  that  time  ? 

A.     Yes,  my  mother  worked. 

Q.     And  who  else  ?  A.     And  my  dad. 

Q.     Anybody  else? 

A.  Well,  brother  worked  for  awhile  until  he  got 
old  enough  to  work. 

Q.     When  did  he  come  to  work  there  1 

A.     Oh,  I — I  don't  exactly  know  the  date. 

Q.     How  old  is  your  last  brother? 

A.  He's  approximately  twenty-three  or  twenty- 
four,  I  couldn't  tell  you. 


United  States  of  America  325 

('restiinony  of  Anton  Barcott.) 

Q.     I  see.     And  he  came  to  work  when  he  got 
old  enough  to  work^ 

A.     That's  right.    He  quit  school  and  then  came 
to  work. 

Q.     Did  he  work  nndor  the  same  condition  that 
you  worked?  A.     Yes. 

Q.     Without  wage?  A.     That's  right. 

Q.     Is  that  the  <-ust()in  of  your  people?     [333] 

A.     Hull,  T  presume. 

Q.     Now,  after  you  got  married,  you  received  a 
salary  ?  A.     Yes. 

Q.     How  much  f  A.     Fifteen  dollars  a  week. 

Q.    And  you  worked  until  when? 

A.     Until  u])  to  tlie  time  I  went  into  the  service. 

Q.  And  you  went  into  the  service  and  then — 
when  did  you  come  hack  from  the  service? 

A.     I  was  discharged  January  3,  1946. 

Q.  And  when  did  you  back  to  work  in  the 
restaurant,  if  anything? 

A.     Oil,  it  was  the  second  day  after  I  was  home. 

Q.     The  sec(md  day.  A.     Yes. 

Q.     And  wliat  did  you  do  there? 

A.  Well,  I  worked  for  about  a  month  and  dad 
says  to,  ''I  ])roii!ise;l  yoii  the  place,"  whicli  I  linve 
been  for  years,  and  he  says,  "Go  ahead  and  take 
it  over,  you  and  your  brother."  So  he  turned  the 
place  over  to  me.  So  T  closed  the  establishment 
down  and  remodeled  and  redecorated  and  made  it 
larger. 
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Q.  Now,  during  the  previous  year  when  you 
come  back  from  the  service,  you  say  you  went  back 
to  the  restaurant  [334]  right  away?  A  couple  days 
after?  A.    Yes,  about  two  days. 

Q.     Was  there  any  rationing 

Mr.  Gagliardi:     I  am  going  to 

The  Court:  Your  client  is  leaving  the  court- 
room.    He  can't. 

Mr.  Gagliardi:  Pardon  me,  your  Honor.  I 
wasn't  looking,  but  counsel  should  watch  it. 

Q.  During  the  months  of  January,  February, 
1946,  were  there  any  point  rationing  to  acquire  any 
food  for  the  restaurant? 

A.  Not  at  that  time.  I  think  it  just  happened 
to  go  off. 

Q.  And  was  anything  rationed  at  all,  if  any- 
thing ?  A.     Sugar. 

Q.     Just  sugar.  A.     Uh-huh. 

Q.  And  prior  to  the  time  you  went  into  the 
service,  you  was  working  in  the  restaurant? 

A.     Yes. 

Q.     Was  that  rmi  on  point  service? 

A.     Yes,  it  was  at  that  time.  [335] 

Q.  You  had  to  have  what,  in  order  to  buy  the 
food? 

A.  This  point  system  that  the  Government  had 
out. 

Q.  And  what  was  the  method — what  was  the 
condition  of  the  menu  at  that  time,  what  happened 
to  your  menu? 

A.     The  menu  and  price  was  ceiled. 
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Q.     Ceiled.     And — what  do  you  mean  "ceiled." 
A.     Well,  you  could  not  charge  any  more  than 

what  the — oh,  it's  complicated,  sometimes  you  try 

to  figure 

The  Court:     Well,  let's  not  go  into  that 


Q.  We'll  not  go  into  that.  Was  it  a  fixed  price 
that  you  must  charge?  A.     That's  right. 

Q.  You  couldn't  charge  any  more  than  what  the 
Government  said.  A.     That's  right. 

Q.  How  was  the  condition  of  obtaining  food  for 
the  restaurant,  supplies  such  as  meat  and  fish,  and — 

A.  Well,  you  'd  buy,  the  Government  would  allow 
you  so  many  points  and  you  bought  the  food  accord- 
ing to  your  points. 

Q.     Well,  was  it  easier  or  harder  to  get? 

A.     It  was  hard  to  get. 

Q.  Now,  how  was  it  in  January  and  February, 
1946?  A.     It  was  a  little  easier. 

Q.     Did  you  have  to  have  any  point  at  that  time  ? 

A.     No. 

Q.  And  could  you  get  all  the  meat  and  supply 
that  you  wanted  at  that  time?  A,     Yes. 

Q.  What  kind  of  a  book  your  father  was  keep- 
ing in  the  restaurant  when  he  was  running  the 
restaurant  ? 

A.  The  book  that  is  in  evidence  at  the  jiresent 
time. 

Q.     Is  tjiat  the  only  book  that  he  ever  had? 

A.     That's  the  only  one  that  I  ever  saw. 
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Q.  Well,  would  you  see  it  if  he  had  any  other 
book? 

A,  Well,  he  used  to  keep  a  little  book  for  his 
check  accounts. 

Q.  Well,  showing  you  Exhibit  No.  2,  A-2,  is 
that  the  little  book?  A.    Yes. 

Q.  And  showing  you  Exhibit  No.  1,  A-1,  De- 
fendant's Exhibit  No.  A-1,  is  that  the  book  that 
he  kept  to  record  all  the  cash  transaction  and  dis- 
bursement? A.    Yes,   it   is. 

Q.  How  was  the  cash  register  checked  and 
ha]idled  ? 

A.  Well,  dad  took  the  cash  out  and  counted  it 
in  the  mornings,  when  he  came  down.  He  used  to 
get  up  five  o'clock  every  morning.  I  don't  think 
he  ever  missed  one  morning.  [337] 

Q.  Five  o'clock  every  morning.  And  how  would 
the  slips  be  checked?  Would  they  be  added  and 
compared  with  the  cash  register? 

A.     No,  uh-uh,  he  never  had  time  for  that. 

Q.     And  who  handled  the  cash  register? 

A.     Most  everybody. 

Q.     And  who  handled  the  slips? 

A.     Every  body. 

Q.     You  mean  the  waiters  ? 

A.  The  waitresses,  yes,  they  would  give  the  cus- 
tomer a  slip  and  it  would  be  put  on  a  stub  at  the 
cash  register. 

Q.  And  your  father,  you  say,  never  checked 
them? 

A.     No,  never — I  never  seen  him  once  check  them. 
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Q.  How  did  your  motheT  and  father  live  at 
home'?  What  kind  of  a — where  did  they  get  their 
food  to  eat  at  home? 

A.  Well,  they  used  to  haul  it  from  the  restau- 
rant, most  of  it. 

Q.  And  how — did  you  have  any  automobile  all 
this  time?  A.     No,  sir, 

Q.  Did  you  have  any — how  did  they  live, 
expensively  or  meagerly? 

A.     I'm  afraid  not.    They  lived  like  poor  people. 

Q.  And  how  were  the  clothes  that  your  father 
and  mother  buy  you  and  your  other  brother  and 
sister?  [338] 

A.  Well,  when  I  was  younger,  he  used  to  buy 
himself  a  pair  of  shoes  and  he  would  give  me  his 
shoes  for  my  Sunday  best. 

Q.     And 

A.  That's  been  quite  a  while  ago;  that  was 
when  I  first  came  to  this  country,  and  four,  five 
or  six  years  after  I  was  in  this  country  he  would — 

Q.  And  what  your  mother  would  do  for  the 
clothes  for  the  other  children? 

A.  Well,  she'd  make  some  of  them  and  the  rest 
of  them  she'd  try  to  scrape  them  up  as — anywhere 
she  could. 

My.  Gagliardi :  I  think  that's  all.  You  may 
cross-examine. 

Cross-Examination 
By  Mr.  Pomeroy: 

Q.     When  did  you  enlist  in  the  Army? 
A.     I  enlisted  in  March — ^no.  May,  1944. 
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Q.     In  May,  1944. 

A.  It  wasn't — I  beg  your  pardon,  it  wasn't  in 
the  Army,  it  was  in  the  Navy. 

Q.  You  enlisted  in  the  Navy  in  May,  1944.  You 
were  away  from  the  restaurant  then  about  a  year 
and  a  half  or  a  little  better?  [339] 

A.     Two  years  lacking  one  month. 

Q.     Didn't  you  return  in  January,  1946? 

A,     Uh-huh. 

Q.     When  did  you  leave? 

A.  March  of — May  of  1944.  It  was — I  was  in 
service  twenty-two  months  to  be  exact. 

Q.     Well,  March  or  May,  it  was  sometime 

A.  I  don't — I  don't  know  the  exact  date.  I 
couldn't  tell  you.    My  discharge  papers  will  show  it. 

Q.  You  were  twelve  years  old  when  you  came 
to  this  country?  A.     Yes,  sir. 

Q.     In  1925?  A.     '25. 

Q.  And  who  were  you  living  with  until  you 
came  to  this  coimtry? 

A.     With  my  grandparents. 

Q.  And  the  Internal  Revenue  agents  were  check- 
ing this  restaurant  when  you  took  it  over,  is  that 
correct  ? 

A,  No,  not  when  I  took  it  over.  They  were 
checking  before. 

Q.  They  were  checking  during  the  month  of 
February A.     Yes. 

Q.     when  you  were  in  there,  is  that  correct? 

A.     Uh-huh. 
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Q.  When  you  were  making  arrangements  to  take 
it  over?  [340]  A.     Yes. 

Mr.  Pomeroy:     That's  all. 

Redirect   Examination 
By  Mr.  Gagliardi: 

Q.     Yon  enlisted  in  the  Navy  voluntarily? 

A.    Yes. 

Q.     You  was  married  and  had  children? 

A.     My  father's  consent. 

Q.     You  were  married  at  the  time? 

A.     Yes. 

Q.     Did  you  have  any  children? 

A.    Yes,  I  had  one. 

Q.  And  your  hrother,  when  did  your  brother 
enlist?  A.     Yes,  he  volunteered  also. 

Q.     When  did  he  go  in  the  service? 

A,  Oh,  I  don't  know.  I  think  he  went  in  a  year 
or  so  sooner  than  I  did. 

Mr.  Gagliardi:     That's  all. 

(Witness  excused.)  [341] 

JOHN  PLANCICH 

resumed  the  stand  as  a  witness  on  behalf  of  the 
Defendant,  was  examined  and  testified  as  follows: 

Direct   Exnmiuation 
By  Mr.  Gagliardi: 

Q.     Whnt  is  your  name?    So  we  get  it  again. 
A.     John  Plancich. 
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Q.     You  were  a  witness  here  yesterday? 

A.     Yes,  sir. 

Q.  I  believe  yoii  say  you  was  some  secretary  of 
the  Fishermen  Packing  Company? 

A.     General  Manager  and  Secretary. 

Q.  And  there  was  introduced  here  in  evidence 
a  contract  wherein  Mr.  Barcott  was  released  of 
this  chai'ge  from  four  shares  of  stock  in  the  cor- 
poration.    Do  you  recall  that? 

A.  Yes,  I  recall  it.  I  wasn't  on  the  stand  when 
it  was  introduced. 

Q.  Yes,  you  was  on  the  stand.  Who  were  the 
shareholders  of  that  corporation,  how  many  there 
were  in  there?  A.     In  the  company? 

Q.     Yeah. 

A.  There  is  approximately,  it  ranges  from  the 
various  years,  from  I  think  a  low  of  ninety-two 
up  to  a  hundred.  [342] 

Q.  And  when  this  stock  was  purchased,  what 
were  the  condition  of  purchase?  Were  they  y)ur- 
chased  on  the  installment  plan,  or  were  they  pur- 
chased for  cash? 

A.  Well,  most  of  the  stock  issued  was  issued 
when  the  company  was  organized  in  the  year  of 
1928  and   '29. 

Q.     Yes. 

A.  Stock  after  that,  I  think  there  was  very  little 
original  issue ;  it  was  all  stock  transfers. 

Q.  And  those  shares  of  stock,  the  companj^ 
should  receive  the  cash? 
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A.  As  I  recall  in  reviewing  some  of  the  records, 
some  of  the  stock  was  purchased  by  cash,  others 
were  stock  subscriptions, 

Q.  Wlion  the  corporation  was  organized,  it  was 
capitalized  for  a  fixed  amount? 

A.     A  himdred  and  fifty  thousand,  I  believe. 

Q.  A  hvmdred  and  fifty  thousand  dollar.  And 
someone  had  to  subscribe  under  the  law  for  that 
much  stock,  whether  it  was  issued  or  not? 

Mr.  Pomoroy:  If  the  Court  please,  I  think  that 
calls  for  a  legal  conclusion. 

Mr.  Gagliardi:     No,  T  think  if  he  knows  it. 

The  Court:  I  don't  know  how  he  could  say 
unless  he  was  giving  expert  testimony.  I  don't  see 
whether  [343]  it  is  relevant  or  not,  whatever  you 
have  in  mind,  Mr.  Gagliardi. 

Q.  Well,  what  was  tlie  reason  you  were  cancel- 
ling this  contract  with  Mr.  Barcott,  releasing  him 
from  buying  eighteen  shares  and  only  allowed  him 
to  buy  fourteen  shares'? 

A.  Well,  there  was — he  had  originally,  the 
eighteen  shares,  as  I  recall  it. 

Q.     Yeah. 

A.  However,  there  was — when  I  came,  entered 
the  employment  of  the  company  in  1935,  on  the 
records  of  the  books  there  was  a  note  outstanding 
against  John  Bavcott  for  two  hundred  dollars.  I 
believe;  and  that  agreement  that's  attached  to  the 
cancelled  stock  in  there  is  a  settlement  of  that  note 
and  interest  thereon  as  stated  in  the  note. 
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Q.  Was  that  note  for  the  payment  of  the  shares 
of  stock,  or  subscription  of  the  stock? 

A.  That  is  something  that  I  could  not  say.  The 
note  was — the  notes  were  on  the  ledgers  at  the 
time  I  entered  employment. 

Q.  Was  there  any  other  shareholder  under  the 
same  condition? 

A.     Yes,  there  were  quite  a  few.  [344] 

Q.     Was  the  same  cancellation  took  place? 

A.  On — in  practically  most  of  them  they  had 
turned  to  the  point  where  I'll  tell  you — can  I  review 
it  a  little  for 

Q.     Yes. 

A.  in  detail?  As  far  as  the  thing  was  con- 
cerned, the  notes  were  about,  generally,  to  become 
outlawed,  so  we  gave  the  fellows  that  had  the  notes 
the  privilege  of  paying  up  their  notes,  cancelling 
portions  of  their  stock  in  payment  of  the  note. 

Q.  Was  the  corporation  making  any  profit  those 
years,  paying  any  dividend? 

A.     Most  of  the — no,  they  have  not. 

Q.  When  was  the  first  time  the  corporation 
paid  any  dividend? 

A.  The  coi^poration  did  not  pay  any  dividend 
from  1930  until  1940. 

Mr.  Gagliardi:     That's  all. 

Cross-Examination 
By  Mr.  Pomeroy: 

Q.  But  they  paid  it  that  year  that  he  cancelled 
out  the  four  shares,  did  they  not? 

A.    How's  that? 
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Q,  They  ]5aid  a  dividend  about  the  same  time 
tliat  lie  liad  [345]  this  note  cancelled  and  the  shares 
cancelled,  isn  't  that  correct  ? 

A.  Well,  I  would  have  to  refer  to  the  books.  I 
think  it  was  after  the  note  was  cancelled. 

Q.  Well,  the  note  was  cancelled  in  May — the 
28th,  and  June  the  10th  they  paid  a  dividend,  isn't 
that  correct"? 

A.     I  couldn't  say  without  referring?  to  the  books. 

Q.     Yes?    What  do  you  mean? 

A.  I  think  there  are  records  that  will  vouch  for 
themselves  there,  speak  for  themselves  the  date  of 
the  dividend  and  the  date  of  the  cancellation. 

Mr.  Pomeroy :  May  T  have  the  one  sheet,  the 
one  underneath  there. 

Q.     What  d;'.te  was  the  note  cancelled? 

A.  Ris^ht — according:  to  the  stock  record,  it  was 
on  May  25th,  '40.  T  don't  know  whethei'  the  as^ree- 
nient  is  signed  prior  to  that  or  not. 

Q.  May  25,  1940.  That  shows  the  cancellation 
of  the  note?  A.     On  the  stock  record,  yeah. 

Q.  All  ri,<?]it.  Now,  what  other  record  do  you 
have  to  have  to  show  the  dividend  that's  paid  and 
when  you  paid  it? 

A.  I  think  that  was  recorded  there  yesterday. 
I  would  have  to  linve  tlie  minute  book. 

Q.     The  minute  book?    Is  this  the  minute  book? 

A.  N(\  the  minute  book  was  taken  out.  They 
took 
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Q.  Oh,  it  was  removed.  Well,  let's  get  it.  You 
don't  recall  that  it  was  Jmie  the  10th ? 

A.     I  believe  it  was  in  Jxme. 

Mr.  Pomeroy:     That's  all. 

Mr.  Gagliardi:     That's  all. 

(Witness  excused.) 

ANTON  SURYAN 

produced  as  a  witness  on  behalf  of  the  Defendant, 
after  being  first  duty  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Gagliardi: 

Q.     You  may  state  your  name,  please. 

A.     Anton  Suryan. 

Q.     How  do  you  spell  the  last  name? 

A.     S-u-r-y-a-n. 

Q.     And  what  relation  are  you  to  John  Barcott? 

A.     Brother-in-law.     I  married  his  sister. 

Q.  And  did  you  have  any  agreement  with  him 
during  the  year  [347]  1946  concerning  loaning  of 
any  money?  A.     Yes,  sir. 

Q.    What  was  the  agreement? 

A.  I  was  asking  him  to  loan  me  about  fifteen 
thousand  dollars.    I  figure  to  build  a  boat. 

Q.     To  build  a  boat?  A.     Yes,  sir. 

Q.     Was  is  your  business?  A.     Fisherman. 

Q.  Fisherman.  How  long  you  been  a  fisher- 
man? A.     All  my  life. 
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Q.  And  yon  was  going  to  bnild  a  boat  for  the 
purpose  of  fishing?  A,     Yes. 

The  Court:     What  year  was  that? 

Mr.  Gagliardi :  What  year  was — '46,  your  Honor. 
In  1946 

The  Court:     Yes. 

A.  No,  I  meant — that  w^as  1945. 

Q.  Yeah,  you  asked  him  in  1945. 

A.  '45.  Yes,  sir. 

Q.     And  wlien  did  you  intend  to  build  the  boat? 

A.     I  figure  to  build  boat  right  here  in  Tacoma. 

Q.     When  ?    What  year  ? 

A.     Right  in  the  beginning  1946. 

Q.  '46.  And  what  would  the  boat  cost  you  to 
build? 

A.  John  Barcott  asked  me  that  it  was  going 
to  cost  around  forty  thousand  dollars. 

Q.     It  would  cost  around  forty  thousand  dollars. 

A.     Yes,  sir, 

Q.  And  you  asked  Mr.  Barcott  to  loan  you 
around  fifteen  thousand. 

A.     Ten  to  fifteen  thousand  dollars,  yes. 

Mr.  Gagliardi:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Pomeroy: 

Q.  When  did  you  ask  him  for  the  loan  of  this 
money  ?  A.     1945. 

Q.     When? 

A.  Right  after  the  4th.  That  was  sometime  in 
September. 
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Q.     September,  1945.  A.     '45,  yes,  sir. 

Q.     Did  you  build  a  boat?  A.     No,  sir.  [349] 

Q.     Wliy  not? 

A.  I  buy — I  figure  it  was  gonna  cost  me  too 
much  money,  so  I  decided  to  buy  a  boat.  Old  boat 
I  got  now. 

Q.     Did  you  buy  a  boat  then?  A.    Yes,  sir. 

Q.     When  did  you  buy  the  boat  ? 

A.     I  bought  it  the  same  year. 

Q.     1945?  A.     1945,  yes,  sir. 

Q.     What  time  in  1945  ? 

A.  I  don't  really  remember.  Right  after  the — 
after  the  Christmas. 

Q.     Right  after  Christmas  in  1945. 

A.     Yes. 

Mr.  Pomero}"^:     That's  all. 

Redirect   Examination 
By  Mr.  Gagliardi : 

Q.  Was  it  '45  or  '46,  which  was  the  year  you 
took  over  ownership?  What  year  did  you  buy  the 
boat?    What  year  did  you  buy  the  boat? 

A.     1945. 

Q.     How  many  years  ago  was  that?    [350] 

A.     Pardon  me,  1946,  the  beginning. 

Q.     Yeah,  that's  what  I'm  trying  to  get. 

A.     Yeah. 

Q.     And  what  month  of  the  year  did  you  buy? 

A.     That  was  in  February. 

Q.  And  how  many  years  ago  was  that  year 
that  you  bought  the  boat? 
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A.  Well,  it's  two  years.  We  only  liad  it  two 
years,  two  seasons. 

Q.  Uh-hnh,  two  season.  That's  all  you  had,  two 
seasons  with  that  boat?  A.     Yes. 

Q.     19 — the  season  of  '46  and  the  season  of  '47. 

A.     Forty-six,  forty-seven,  yes,  sir. 

Mr.  Gagliardi:     That's  all. 

Recross-Examination 

By  Mr.  Pomeroy: 

Q.  Why  didn't  you — why  did  you  say  "right 
after  Christmas"?  A.     After — pardon  me? 

Q.  Why  did  you  answer  the  question,  "right 
after  Christmas"? 

A.  Well,  I  answer  right  after  Christmas,  that's 
when  we  had  the  boat,  right  after  Christmas. 

Q.     That's  February,  is  it?  [351]  A.     Yes. 

Mr.  Pomeroy:     That's  all. 

Mr.  Gagliardi:     That's  all. 

(Witness  excused.) 

MRS.  PEARL  McCORD 

produced  as  a  witness  on  behalf  of  Defendant,  after 
being  first  dul}^  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 
By  Mr.  Gagliardi: 

Q.  You  may  state  your  name  to  the  Court  and 
jury,  Mrs.  McCord. 

A.     Mrs.   Pearl  MeCord. 
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Q.     Pearl  McCord?    Where  do  you  live? 

A.     812  South  Junett,  Tacoma,  Washington. 

Mr.  Pomeroy:     I  didn't  get  it. 

The  Witness :  812  South  Junett,  Tacoma,  Wash- 
ington. 

Mr.  Pomeroy:     How  do  you  spell  that? 

The  Witness:    J-u-n-e-t-t.  [352] 

Q.     And  your — do  you  have  a  family? 

A.     Yes,  I  do. 

Q.     How  many  children  have  you? 

A.     I  have  one  now. 

Q.     How  many  children  had  you? 

A.     Pardon  ? 

Q.     How  many  children  did  you  have? 

A.     Two 

Q.     You  say — what  happened  to  the  other? 

A.     He  was  killed  in  the  war. 

Q.  What  business  are  you  in?  What  do  you 
do  for  a  living?  A.     Pardon? 

Q.     What  do  you  do  for  a  living? 

A.  I'm  a  waitress  at  the  California  Oyster 
House. 

Q.  You  work  in  the  California  Oyster  House. 
How  long  you  been  working  there? 

A.     Since  1929. 

Q.     In  what  capacity?  A.     Waitress. 

Q.     Are  you  still  working  there  now? 

A.     Yes,  sir. 

Q.  Who  else — was  Mrs.  Barcott  working  at  the 
California  Oyster  House  at  the  time  you  went  to 
work  there? 

A.     When  I  first  went  to  work  there,  yes.  [353] 
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Q.     And  how  loni^  did  she  work  there? 

A.  I  wonldn't  state  the  exact  number  of  years 
because  T  don't  remember. 

Q.     Approximately,    eight    or   ten   years? 

A.    I  would  say  that  would  be  right. 

Q.  And  what  was  she  doing  over  there,  Mrs. 
McCord? 

A.     She  was  a  waitress  when  I  was  there. 

Q.     What  else  would  she  do? 

A.  Clean  and  whatever  was  to  be  done  after  the 
place  was  closed. 

Q.     Well,  wliat  shift  did  she  take  care  of? 

A.     The  night  shift,  with  me. 

Q.  And  the  California  Oyster  House — anybody 
else  in  the  family  of  Mr.  Barcott  work  there? 

A.     Anton  Barcott  and  Johnny  Barcott. 

Q.     All  work  there?  A.     Yes. 

Q.     Now,  you're — ^been  there  since  1928? 

A.     '29. 

Q.     '29.    That's  something  like  eighteen  years? 

A.     About  that. 

Q.  And  during  the  time  that  a^ou  worked  there 
wlio  handled  the  cash  register? 

A.     Wlioever  was  nearest  the  cash  register.  [354] 

Q.     And  would  Mr,  Barcott  ever  check  the  slips? 

A.     Not  to  my  knowledge,  no. 

Q.     Did  yon  ever  see  him  check  anything? 

A.     No. 

Q.  Now,  in  regard  to  tips,  did  you  receive  tips 
from  that  restaurant  ?  A.     Pardon  ? 
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Q.  Did  you  get  any  tips  as  a  waitress  in  that 
restaurant  ?  A.    Yes. 

Q.     Did  Mrs.  Bareott  get  tips? 

A.  Well,  I  presume.  I  never  checked  on  my 
fellow-workers. 

Q.  What  was  your  average  tip  that  you  received 
per  day,  the  average  amount? 

A.     That  w^ould  be  very  hard  to  say.  They  varied. 

Q.  But,  what  would  be  the  smallest  and  the 
biggest  •? 

A.  I  would  state  the  exact  number.  I  don't 
remember  over  that  peiiod  of  years. 

Q.     Well,  give  us  an  approximate  amount,  please. 

A.     Well,  that's  hard  to  say,  I  can't 

Q.  Would  you  say  five  dollars  was  the  least  or 
the  most? 

A.     remember  eighteen  years   back   wliat   I 

received  in  tips. 

Q.     No,  no,  not  eighteen  years.    I  mean  between — 

Mr.  Pomeroy:  Well,  I'll  object  to  this,  if  the 
Court  please.  She's  a  willing  witness,  she's  [355] 
answered  three  or  four  times,  and  while  he's  giving 
the  figures  to  her 

The  Court :  I  think,  of  course,  if  she  could  make 
an  estimate,  that  would  be  helpful. 

Mr.  Gagliardi:  Evidently  she  misunderstood  the 
question. 

Q.  I  didn't  mean  in  just  1928  and  '29;  I  mean 
the  period  of  time  you've  been  there,  what's  the 
average  daily 

A.  Well,  are  you  referring  to  the  three  years, 
or  before? 
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Mr.  Pomeroy:  I'll  object  to  that — just  a  moment. 
Just  a  moment,  I'll  object  to  that,  if  the  Court 
})lease,  on  the  ground  that  she'«  been  ihovo  up  to 
the  present  time.  She's  been  with  Bareott  since 
1928  or  some  such  date 

The   Witness:     '29. 

Mr.  Pomeroy:  '29.  Mrs.  Bareott  hasn't  been 
there  since  1938,  and  what  her  daily  tips  may  be, 
an  average  over  the  period  of  time  would  not  be 
relevant  in  this  case. 

The  Court :  The  witness  can  make  her  estimate 
of  what  they  were  before  1938.  [356] 

Q.     What  were  the  daily  tips  prior  to  1938? 

A.     My  tips  from  the  time  I  went  until  '38? 

Q.  Yes.  Not  for  every  3^ear,  but  ])rior  to  1938, 
what  were  the  averap:e? 

A.     I  don't  like  to  state  figures,  because 

Q.     Api^roximately,  you  don't  have  to  be  exact — 

Mr.  Pomeroj^:  I'll  object  to  that,  if  the  Court 
please.  She's  answered  that.  I  object  to  any 
further  questioning  along  this  line. 

The  Court :     That  was  before  '38. 

Q.  Have  you  any  fixed  amount  that  was  ihe 
mininuim  that  you   received? 

Mr.  Pomeroy:  If  the  Court  please,  I'll  object 
at  this  time  to  an\i;hing  since  1938,  because  the  best 
evidence  that  you  can  construe 

The  Court:  Oh,  it  might  haA^e  some  evidentiary 
value.  It  will  probably  be  '38,  subsequcTit,  but  if 
she  wants  to  make  an  estiinate,  she  may.  [357] 
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Q.  Can  you  give  us  the  minimum  figure  that  you 
received  ? 

A.  Well,  I  would  say  this,  it's  not  a  fact,  what 
I  mean  is  I  wouldn  't  swear  to  it,  three  dollars  would 
be  low  and  five  would  be  average. 

Q.     Average.  A.     That's  me. 

Q.     For  you.  A.     That's  right. 

Mr.  Gagliardi:     That's  all. 

Mr.  Pomeroy:     No  questions. 

(Witness  excused.) 

ROBERT  E.  BIRCH 

produced  as  a  witness  on  behalf  of  the  Defendant, 
after  being  first  duly  sworn,  Avas  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Gagliardi: 

Q.     You  may  state  your  name  to  the  Court  and 

A.     Robert  E.  Birch.    B-i-r-c-h.  [358] 

Q.  Mr.  Birch,  what  is  your  profession  or  occu- 
pation? 

A.     Vm  a  Certified  Public  Accountant. 

Q.     And  where  is  your  place  of  business? 

A.     Fidelity  Building. 

Q.  Are  you  licensed  by  the  State  of  Washington 
as  such  public  accountant? 

A.     Yes,  T  have  a  C.P.A.  license  in  the  state. 
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Q.  At  th(>  request  of  Mr.  Barcott  did  you  make 
an  audit,  or  a — an  auditing?  of  his  assets? 

A.     Yes,  I  made  au  examination  of  them. 

Q.  Made  an  examination  of  all  of  the  assets  and 
also — will  you  please  present  the  statement  that  you 
made?  AVlien  did  you  make  this  auditing  and  make 
the  report,  Mr.  Birch? 

A.  Well,  we've  been  doing  this  work  for  about 
a  week  now. 

Q.     This  last  week? 

A.     Yes,  that  report  was  made 

The  Clerk:  Defendant's  Exhibit  A-3,  for  identi- 
fication. 

Q.  Showing  you  Defendant's  Exhibit  A-3,  for 
idontification,  I  ask  you  if  you  inade  auditing  of 
Mr.  Barcott 's  assets  and  liabilities  and  for  what 
year.    What  year  did  that  cover? 

A.  This  report  covers  the  years  1919  through 
1945.  [359] 

Q.     Inclusive?  A.     Inclusive. 

Q.  And  this  report,  Avhere  did  you  get  your 
source  of  information? 

A.     If  I  may  read  from  this  report  here 

Q.     No,  you  have  to  testify. 

A.  We  verified  various  bank  deposits;  in  other 
words,  savings  accounts  at  the  various  banks  and 
vSaviug  and  Loan  Association;  we  examined  the 
bonds  listed  according  to  serial  mnnbers.  date  of 
])urchase,  and  so  forth;  soine  of  the  information 
was  obtained  from  Mr,  Barcott  in  regard  to  his  renl 
estate  and  other  information;  as  for  the  dates  pur- 
chased, we  didn't  examine  those. 
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Q.  And  mformation  as  to  the  original  capital, 
where  did  you  get  that  information? 

A.     Prom  Mr.  Barcott. 

Q.  And  information  concerning  additional  asset 
acquired  during  the  period,  where  did  you  get  that 
information?  A.     From  Mr.  Barcott. 

Q.  And  did  you  examine  any  other  sources  upon 
which  you  may  arrive  the  maximum  income  that 
Mr.  Barcott  would  have  received  during  the  period 
of  1919  to  1945,  both  date  inclusive,  in  which  he 
had  to  pay  no  income  tax,  or  if  he  did  pay  an  income 
tax.  what  amount  of  income  [360]  tax  did  he  pay? 

A.  Well,  we  examined  his  book,  cash  book  there, 
for  the  years,  well,  the  complete  years  of  '44  and  '45 
that  you  have  in  exhibit  there. 

Q.     -Just  a  minute. 

Mr.  Gragliardi :  If  your  Honor  please,  may  I  ask, 
the  defendant  has  to  leave  and  he  can't  hold  himself 
any  longer,  I  ask  the  Court's  indulgence. 

The  Court:  How  many  more  witnesess  do  you 
have  ? 

Mr.  Gagliardi:  I  have  just  two  more,  your 
Honor.    We  can't  finish  tonight.  I'm  sure. 

The  Court:     Have  you  any  other  witnesses? 

Mr.  Gagliardi:  We  have  this  gentleman  here, 
and  another  witness — and  then  there  is  the  character 
witness,  so  we  couldn't  finish  it  tonight. 

The  Court:     Three  of  them? 

Mr:  Ursich:  If  your  Honor  please,  if  you  wish 
them  tonight,  I'll  have  to  call  them  right  now. 
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The  Court:  AVell,  it  is  after  adjourning  time, 
but  you  desire  to  adjourn'?  [361] 

Mr.  Ga,2,liardi :      It  is  only  ten  minutes. 

The  Court:  How  long  will  it  take  for  this 
witness  ? 

Mr.  Gagliardi:  This  is  an  accountant  to  go  into 
these  figures  of  twenty-five  or  twenty-seven  years. 

The  Court:  I  told  the  jurors  that  I  did  not 
expect  to  keep  them  at  work  on  Saturday,  and  I  am 
rather  anxious  to  make  good  on  my  word,  but  there 
is  a  case  set  for  Monday,  a  non-jury  case.  T  think 
I  shall  have  to  continue  that  case  over  imtil  Tues- 
day, because  if  \\c  work  tomorrow  you  would  have 
to  work  rather  late  to  complete  this  case  with  the 
argument  and  the  Court's  charge,  and  so  I  think  I 
shall  adjourn  this  case  over  until  Monday  morning 
and  allow  the  jurors  to  go  home  and  report  back 
here  on  Monday. 

Now  then,  over  this  long  adjournment  I  want  you 
to  bear  in  mind  ]iarticularly  the  admonitions  and 
instructions  I  gave  you  a  the  outset  of  this  ease. 
Tt  has  gone  along  for  two  days.  If  you  are  not 
careful  you  may  talk  to  some  of  the  people  at  home 
about  the  case.  That  you  nmst  not  do.  They  may 
ask  you  to — what  kind  of  a  case  j^ou  are  on.  You 
can  say  you  are  on  an  income  tax  case,  but  beyond 
that  you  should  not  go.  Do  [362]  not  express  any 
opinion  and  do  not  allow  anybody  to  express  an 
opinion  to  you,  and  then  we  can  be  sure  that  your 
roi'dict  will  reflect  one  in  keeping  with  the  law. 
Now,  v(^u  are  excused. 
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10:00  o'clock  a.m.,   November  3,  1947.) 

November  3,  1947,  10:35  o 'Clock  A.M. 

The  Court :     You  may  proceed  now. 

Mr.  Gagliardi:  If  it  please  your  Honor,  the 
last  witness  we  had  on  the  witness  stand  was  Mr. 
Birch,  the  Certified  Public  Accountant.  We  hadn't 
^one  very  far  with  him.  I  have  a  few  short  wit- 
nesses that  I  would  like  to  call  first  and  dismiss 
them,  and  then  we  will  proceed  with  the  account- 
ant, which  will  take  a  little  longer  time,  if  your 
Honor  mil  permit  me  to  call  them  out  of  order. 

The  Court:     Are  there  any  objections'? 

Mr.  Pomeroy:     No  objections. 

The  Court:     Proceed: 

MARIE  DASCHER 

produced  as  a  witness  on  behalf  of  the  Defendant, 
after  beine:  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Ursich: 

Q.  Will  you  state  your  name  to  the  Court  and 

jury,  please?  A.     Marie   Dascher.    [364] 

Q.  How  do  you  spell  that  last  name? 

A.  D-a-s-c-h-e-r. 

Q.  Where  do  you  live,  Mrs.  Dascher? 

A.  3626  South  Monroe. 
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Q.  I'll  ask  you  whether  or  not  you  were  ever 
employed  by  John  Barcott  at  the  California  Oyster 
TTouse'?  A,     Yes,  T  was. 

Q.     Wlien  did  you  ^o  to  work  there? 

A.     The  first  part  of  '28  till  the  first  part  of  '31. 

Q.     First  part  of  1928 A.     Yes. 

Q.     till  the  first  part  of  '31.  In  what  eapacity 

were  you  employed  there  1  A.     A  waitress. 

Q.     As  a  waitress"?  A.     ITh-huh. 

Q.  During  the  time  that  you  were  employed 
there,  do  you  know  of  your  own  knowledge  whether 
or  not  Mrs.  Bnreott  was  employed  there? 

A.  Yes,  I  remember  very  distinctly,  because  at 
that  particular  time  I  was  working  at  another  estab- 
lishment and  Mr.  Barcott  came  over  and  asked  me 
if  I  would  work  for  him — come  and  work  for  him. 
He  said  that  T  would  better  myself  as  I  would  be 
more  than  doubling  my  wages  in  tips,  and 

Q.     Go  ahead.  A.     That's  all. 

Q.     So  you  did  go  to  work  for  Mr.  Barcott? 

A.  So  I  gave  it  a  thought  and  then  finally  de- 
cided to  go.  He  told  me  his  wife  was  woi'kiug  there 
and  that's  why  he  knew  that.  So  I  did  work  there, 
and  I  was  working  with  Mrs.  Barcott. 

Q.  Do  you  have  :\uy  recollection  about  how  nuich 
you  received  in  ti])s  during  that  time? 

A.  Well,  when  I  first  went  there,  I  was  working 
on  the  morning  sliift  and  Mrs.  Barcott  was  work- 
ing on  the  night.  And  1  was  making  from  four  to 
five  on  the  day  shift.  Then,  we  alternated,  every 
two  weeks  we  would  alternate.     I  Avould  take  the 
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night  shift,  which  was  Mrs.  Barcott 's  at  that  par- 
ticular time.  Then  I  was  making  from  seven,  some- 
times ten,  and  I  have  made  the  week-ends  on 
twelve 

Q.     As 

A.     Uh-huh,  but  on  the  night  shift. 

Q.  Would  you  say  then  that  you  are  able  to 
express  an  opinion  that  seven  dollars  would  be  a 
fair  average  that  you  received  daily? 

A.     I  think  so.    I  think  it  was  pretty  good  there. 

Q.     And  [366] 

A.     It  was  pretty  good,  I  thought. 

Q.     all   during  that  time   that  you  worked 

there,  Mrs.  Barcott  was  employed? 

A.  Yes,  then  she  would  do  other  work  besides, 
if  she  wasn't  working. 

Q.     She'd  do  other  work?  A.     Yes. 

Q.     Like  janitor  work? 

A.     Janitor — I've  seen  her  mop  many  times. 

Q.  How  did  the  tips  in  the  California  Oyster 
House  compare  \^dth  the  previous  restaurant  you 
were  working  in? 

A.  Well,  where — the  place  I  left,  I  wasn't  mak- 
ing more  than  a  dollar  a  day,  and  Avhen  I  heard 
that,  that  was  kind  of  attractive  to  me  because  I 
had — I  was  a  widow  and  I  had  two  children  and 
it  meant  that  I  didn't  have  to  worry  about  existing 
after  I  went  over  there.  That's  how  I  remember  so 
distinctly. 

Q.     There  actually  was  that  difference? 

A.     Yes,  there  was. 
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Cross-Examination 
By  Mr,  Pomeroy: 

Q.  Mrs.  Daselior,  you  have  known  Mrs.  Bart^ott 
and  Mr.  Bareott  for  about  twenty  years,  isn't  that 
ri,c:lit?  [367] 

A.     '28  was  the  first— 1928. 

Q.  And  you've  seen  them  durine^  those  periods, 
tlie  hist  twenty  years'? 

A.  Oh,  yes,  I've  been  in  there  off  and  on,  all 
the  time. 

Q.     You  were  quite  friendly  with  them? 

A.  Well,  T — I've  known  them  and  always  been 
friendly,  even  thou,G:h  I  haven't  worked  there. 

Q.     You  have  always  been  friendly  mth  them. 

A.  Always  been  friendly,  I  never  visit  them  to 
a  great  extent. 

Q.  Now,  Mrs.  Daseher,  what  work  was  Mrs. 
Bareott  doing  during  this  period  of  time  that  you 
wej'e  in  there? 

A.  Well,  she — as  I  vsaid,  she  relieved  the  girls 
and  would  do  a  lot  of  janitor  work  in  the  back.  I 
can  remember  that. 

Q.     Did  she  do  any  cooking? 

A.     And  she  really 

Q.     Did  she  do  any  cooking? 

A,     Well,  T  couldn't  say  about  that. 

Q.     You  don't  remember. 

A.  Of  course.  T  wasn't  there  continually,  you 
know. 
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Q.     You  don't  remember  that. 

A.     No,  I  can't  remember  that,  no. 

Q.     Would  you  say [368] 

A.     I  couldn't  say  "yes"  or  "no." 

Q.  Would  you  say  that  she  didn't  do  any  cook- 
ing 1  A.     Well,  I  couldn't  say. 

Q.  You  don't  i-emember.  Was  she  there  all 
during  the  time  that  you  were  there? 

A.     Yes,  quite,  very — very  much  so. 

Q.  Did  sbe  go  away  on  any  trips  while  you  were 
there  f  A.     No,  not  that  I  know  of. 

Q.     T)id  she  go  to  Europe  for  a  trip? 

A.     Not  that  I 

Q.     You  don't  know  if  she  ever  went  or  not? 

A.     I  don't  know  anj^thing  about  it. 

Q.     You  don't  know  if  she 

A.     No,  I  was  gone.    I  was  in  California. 

Q.     Oh,  is  that  so?    When  did  you  leave? 

A.  Oh,  I  left  in  the  latter  part  of  '31.  I  was 
down  there  for  fourteen 

Q.  That  was  when  you  quit  the  California  Oyster 
House,  was  when  you  went  there? 

A.     Yes,  that's  when  I  went  to  California. 

Q.     And  how  long  were  you  in  California. 

A.     Fourteen  months. 

Q.     And  then  did  you  come  back  to  Tacoma  ? 

A.  Yes,  I — I  came  back  to  run  a  place  of  my 
own.  [369] 

Q.     Oh,  I  see. 

A.     And — but  that  wasn't  in  town. 
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Q.     And  did  you  run  a  place  of  your  own  ? 

A.  Well,  with  another  woman,  on  the  Gig  Har- 
bor Ferry. 

Q.  You  worked  on  the  Gig  Harbor  Ferry.  And 
how  long  were  you  employed  there? 

A.     Two  years. 

Q.     Then  where  did  you  work? 

A.  Well,  I — oh,  I  had  a  little  grocery  store  of 
my  own.    I  went  on  my  own  after  that,  more  or  less. 

Q.  How  much  did  you  earn  on  the  Gig  Harbor 
Ferry? 

Mr.  Ursich :  I  sulnnit,  your  Honor,  that's  im- 
proper.   It  has  no  basis  of  compai'ison. 

The  Court:     Obiection  will  be  overruled. 

A.     Oh,  I — I  was  in  ])artnership  with  this  woman. 

Q.  How  much  did  you  earn  while  you  were  on 
the  Gig  Harbor  Ferry? 

A.     Oh,  I  couldn't  say  exactly. 

Q.     Did  you  earn  fifteen  dollars  a  day? 

A.  Oh,  no,  to  begin  with  there  was  two  of  us 
and  we  would  split  it,  I  wouldn't  know  exactly,  it 
may  be  more  than  that. 

Q.  What  did  you  do  in  California  when  you 
were  down  there  fourteen  months?  [370] 

A.  Oh,  I  was— didn't  do  anything  for  about  six 
mouths,  and  then  I  was  clerking  down  there. 

Q.  What  was  the  reason  for  you  leaving  the 
job  at  the  California  Oyster  House? 

A.  Because  I — oh,  I  wanted  to  go  dovn\  to  my 
mother's  sister  in  California. 

Mr.  Ursich:     I  object 

A.     I  wanted  to  go  down  there. 
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Q.  You  wanted  to  go  down  and  visit  your 
mother's  sister? 

A.  Well,  I  wanted  to  go  down  there  and  move, 
really. 

Q.     You  wanted  to  go  down  there  and  move? 

A.     Uh-huh. 

Q.     Did  you  work  in  California? 

A.     Yes,  I  worked  after 

Q.     As  a  waitress? 

A.     Ko,  I  didn't  work  as  a  waitress  down  there. 

Q.     You  didn't  work  as  a  waitress. 

A.     Just  clerked  here  and  there. 

Q.  How  much  salary  were  you  getting  from  Mr. 
Barcott  when  you  worked  there? 

A.     Three  dollars. 

Q.  Three  dollars  a  day?  And  about  seven  dol- 
lars     A.     That  was 

Q.  That's  ten  dollars  a  day  all  together  you 
earned,  is  [371]  that  right?  A.    Well,  yes 

Q.  You  earned  ten  dollars  a  day  all  the  time 
you  were  there? 

A.  Yes.  Well,  I  figured — that  is  an  average.  I 
figure  maybe  it  would  run  about  that. 

Q.    Well,  an  average  of  ten  dollars  a  day. 

A.     Yes,  yes. 

Q.     And  how  many  days  a  week  did  you  work? 

A,  Oh,  some  five — five  da3^s  a  week,  that  is, 
I'd  work  overtime,  too,  when  some  of  the  other 
girls  wouldn't  work.  That's  why  that  averaged 
that  way. 
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Q.     Oh,  you  worked  overtime. 

A.  Well,  when  somebody  else  didn't  show  ujj,  or 
something  like  that. 

Q.     How  many  days  a  week  did  you  work? 

A.     Five  or  six. 

Q.     Five  or  six,  which  was  it  ? 

A.     Five  and  six,  both. 

Q.  And  you  were  making  about  sixty  dollars  a 
week? 

A.  Well,  of  course  I  couldn't  remember  exactly 
how 

Q.     Well,  isn  't  that  your  testimony  here  ? 

A.  Yes,  yes,  yes,  yes,  that's  it.  I  say,  if  I  was 
working,  sure.  [372] 

Q.  Some  days  you  made  fifteen  or  twenty  dollars, 
is  that  right?  A.     Oh,  no,  not  twenty  dollars. 

Q.     Fifteen  dollars? 

A.  Oil,  I  said  I  made  three,  and  then  I'd  make 
in  the  day  sliift  I'd  make  four,  five  and  six;  and 
then  at  the  niglit  shift  I  would  alternate  every  two 
weeks,  it  would  be  a  couple  of  dollars  more,  that  is, 
off  and  on. 

Q.  Didn't  you  testify  that  you  got  as  high  as 
twelve  dollars  a  day  in  tips? 

A.     I  did — that  would  be  once  in  a  while,  I  said. 

Q.  And  then  on  that  dayj  with  your  three  dollars 
salary,  you'd  make  fifteen  dollars  a  day. 

A.  Yes,  but  that  wasn't  all  the  time,  but  it  was 
— on  a  week-end,  like  on  a  Saturday  perhaps. 
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Q.  Aiid  you  were  very  grateful  for  this  job,  as 
you  say,  because  Mr,  Barcott  gave  you  a  chance  to 
support  your  children. 

A.  Yes.  That  did  help  me  out,  because  I  was 
a  widow  and  I  had  my  two  children  and  it  helped 
me  to  exist. 

Q.  But  sixty  dollars  a  week,  and  then  you  quit 
and  went  to  California. 

A.  Yes,  I  lost  my  boy  after  that  and  I  was  upset 
and  I  went  away. 

Q.     When  did  you  lose  your  boy,  Mrs.  Dascher? 

A.     Oh,^ 

Mr.  Ursich:  I  object,  if  your  Honor — that's  im- 
material. 

The  Court:     Objection  is  overruled. 

A.     Well,  I  lost  my  boy  in  the  last  part  of  '29. 

Q.  The  last  part  of  '29,  but  you  stayed  on  about 
two  years  more. 

A.  Yeah,  but  I  went  to — yes,  I  did.  My  mother 
moved  away,  so  I  went  down  there  after  her. 

Q.  So  you  were  making  sixty  dollars  a  week 
and  then  you  quit  and  went  to  California. 

A.  Well,  yes,  I  don't  know  whether  I  was 
making  sixty,  or  somewheres  around,  pretty  good 
anyway.   I  couldn't  say  definitely. 

Mr.  Pomeroy:     That's  all. 

Mr,  Ursich:     That's  all,  Mrs. 

(Witness  excused.)  [374] 
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produced  as  a  witness  on  behalf  of  the  Defendant, 
after  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Ursich: 

Q.    Will  you  state  your  name,  please? 

A.     Robert  B.  Knego. 

Q.     Where  do  you  live,  Mr.  Knego? 

A.     3637  South  Ainsworth. 

Q.     What  is  your  business,  Mr.  Knego? 

A.     I  have  no  business,  I  am  a  cook  by  trade. 

Q.     You  are  a  cook  by  trade.  A.    Yes,  sir. 

Q.     You  are  not  working  now? 

A.     Not  at  the  present  time. 

Q.  Calling  your  attention  to  on  or  about  the 
22nd  day  of  January,  1945,  I'll  ask  you  whether 
or  not  you  borrowed  any  money  from  John  Barcott  ? 

A.     1945? 

Q.     Yes. 

A.  There  must  be  some  mistake,  because  it 
was  '43. 

Q.     1943?  A.     Correct. 

Q.     And  what  was  that  for?  [375] 

A.  Well,  my  wife  got — in  the  hos])ital  and  I 
was  forced  to  get  out  of  home,  and  I  went  to  Mr. 
Barcott  and  asked  liim  if  he  lend  me  from  five  to 
seven  hundred  dollnr^.  I  had  a  little  money  of  my 
own,  and  I  wont  to  work  for  the  Air  Force.  Paci- 
fic Oversea  Air  Forc(\  and  I  wtis  making  a  little 
money  and  I  had  a  few  bonds  and  I  cashed  in,  rnd 
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Mr.  Barcott  sa}^  "Sure,  I'll  let  you  have  the  five 

hundred  or  seven  hundred   dollars,   whatever  you 

want." 

Q.     And  did  he  lend  you  the  money  1 

A.     Yes  sir. 

Q.     Did    you    give    him    any    security    for    that 
money  ? 

A.     No  sir,  he  took  the  mortgage  on  the  property 
till  I  paid  him  up. 

Q.     He  took  the  mortgage  on  the  property. 

A.     Yes  sir. 

Q.     And  did  you  finally  pay  him"? 

A.     Everything's  paid  off  and  property  is  turned 
over  to  me. 

Q.     Vv^hen  did  you  pay  him,  do  you  remember? 

A.     I  think  it  was  1945  or  something  like  that, 
I  paid  it  all  up,  and^ — — 

Q.     You  paid  him  all  up. 

A.     All — paid  him  all  up. 

Q.     Did  he — you  were  the  owner  of  Lots  19  and 
20  in  Block  8633,  is  that  the  property?    [376] 

A.     That's  the  property. 

Q.     That's  the  property  you  gave  a  mortgage  to 
him  for?  A.     Yes  sir. 

Q.     Did  you  ever  pay  him  any  interest  on  that 
loan?  A.     No  sir. 

Q.     Or  anything 

A.     I  asked  him  if  he  want  it,  and  he  said  he 
dicbi't  want  it,  so  I  didn't  pay  him  nothing. 

Q.     In    other    words,    you    paid    him    the    loan 
back 
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A.  I  paid  him  all  the  loan,  but  then  I  asked  him 
if  he  Avants  any  interest  on  it  he  refused  it,  so  I 
didn't  pay  hiin  any. 

Q.     '^rhen  he  cleared  the  title  to  your 

A.  Cleared  the  title,  and  I  went  to  court  and 
cleared  everything  on  my  name. 

Q.     And  that  was  all  there  was  to  it. 

A.     'lliat's  all  there  was  to  it. 

Mr.  Ursich:     That's  all. 

Cross-Examination 
By  Mr.  Pomeroy: 

Q.     Who  is  Edward  L.  Pallies? 

A.  Pallies?  That's  the  man  that  used  to  own 
the  property.     [377] 

Q.     Did  he  own  it  before  you  did? 

A.     Yes  sir. 

Q.  Well,  he's  the  one  that  gave  the  deed  to  Mr. 
Barcott,  didn't  he? 

A.  Well,  his  widow  give  him  the  deed,  because 
he  died  before,  so  there  was  piobation  going  you 
know,  they  had  some  kida  and  it  had  to  be  j^robated, 
so  it  took  quite  a  time  till  it  was  probated,  and  my 
attorney  had  it  ail  fixed  up  and  we  both,  we — Mr. 
Barcott  paid  the  money  for  it  and  then  after  I  paid 
him,  then  the  property  was  turned  over  to  me. 

Q.  Oh,  I  see.  You  were  buying  it  from  Pallies, 
and  then A.     Yeah,  that's  ii. 

Q.    you  borrowed  some  money  from  Barcott 

and  Pallies 'gave  the  deed  to  Barcott,  and  then  when 
you  paid  him  Barcott  gave  you  the  deed. 
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A.     Correct. 

Q.     How  much  money  did  you  borrow  ? 

A.  Well,  between  five  or  seven  hundred  dollars, 
I'm  not 

Q.  Between  five  and  seven  hundred  dollars,  and 
how  much A.     Yes. 

Q.     how  much  did  you  pay  him  back*? 

A.  Paid  him  the  same  amomit  as  much  as  I 
borrowed. 

Q.  How  much  does  this  paper  say  'you  paid 
him  ?     [378] 

A.  Oh,  I  don't  see  very  good.  Wait  till  I  get 
my  glasses.  Oh,  what  does  .'that  say  ?  One  thousand 
dollars. 

Mr.  Pomero}':     That's  all. 

A.  That's  include, —  I  give  Barcott  some  money 
before — before  I 

Mr.  Pomeroy:     That's  all. 

A.     before  it  was 

Mr.  Ursidi:  Oh,  let  him  answer.  Let  him 
explain. 

Mr.  Pomeroy:  You  can  ask  him  a  question  if 
you  want.    He  answered  me. 

Redirect  Examination 
By  Mr.  Ursich : 

Q.  Did  you  pay  him  a  thousand  dollars,  Mr. 
Knego  ? 

A.  Paid  him  a  thousand  dollars — I  give  him  a, 
I  think  it  was  five  or  six  or  whatever  it  was.  what 
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money  I  had  when  I  cashed  in  the  bonds  and  wliat 

little  eash  I  had 

Q.     Uh-huhm. 

A.     then  I  give  it  to  him  and  Mr.  Barcott 

say  when  the  deed  and  everything  is  set  up  in  tlie 
court,  he  says,  "You  let  the  attorney  come  down 
there"  and  I  give  him  the  cash,  he  says,  "You 
ain't  got  no  time,  let  him  come  down  here,"  [379] 
and  I  give  him  the  money  and  everything  was  okeli 
then. 

Q.  Well,  was  it  a  thousand  dollars,  or  do  you 
remember'? 

A.  That's  all  the  property  was  worth,  a  thousand 
dollars. 

Q.  Well,  what  I  want  to  know  is  this  then,  did 
you  give  Mr.  Barcott  any  premium  foi-  the  use  of 
Ms  money  at  alH 

A.     Did  I  give  him  any  premium? 

Q.     Any  interest  or  anything  like  that. 

A.     No  sir,  no  interest  whatever  I  give. 

Q.  In  other  words,  you  gave  him  back  the  same 
amount  he  gave  you? 

A.     Same  amomit  that  he  gave  me. 

Mr.  Ursich:     That's  all. 

Mr.  Pomeroy:     That's  all. 

(Witness  excused.) 
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resumed  the  stand  for  further  examination  and  tes- 
tified as  follows: 

Direct  Examination 

By  Mr.  Gagliardi: 

Q.  Mr.  Birch,  I  believe  we  were  examining  you 
when  we  stopped  Friday  afternoon,  if  you  recall, 
you  was — showing  you  Defendant  identification  A-3, 
I  ask  you  if  that's  the  report,  financial  report  that 
you  prepared  [380]  for  Mr.  Barcott? 

A.     That's  correct. 

Q.  Mr.  Birch,  in  preparing  that  financial  report, 
from  what  dates  did  you  begin  to  find  the  assets 
and  the  earning  of  Mr.  Barcott,  what  period  of 
time  did  that  cover? 

A.     We  started  with  the  years  1919  through  1945. 

Q.  And  during  that  time,  did  you  itemize  the 
asset  of  Mr.  Barcott  from  year  to  year? 

A.     That  is  correct. 

Q.  And  did  you  then  itemize  and  calculate  the 
earning  of  Mr.  Barcott  from  year  to  year? 

A.     That  is  correct. 

Q.  What  basis  did  you  have  to  ascertain  the 
earning  of  Mr.  Barcott  from  year  to  year,  what 
ba.sis  did  you  use,  what  method  ? 

A.  Well,  we  went  on  the  basis  that  he  could 
have  earned  a  maximum  amount  allowable  under 
income  tax  laws  without  paying  any  income  tax  for 
certain  years.  The  years  that  he  did  pay  the  tax, 
we  added  the  amount  of  tax,  we  figured  the  income 
on  that  and  added  that  to  that. 
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Q.  You  biivo  examined  the  law  and  also  the  rec- 
ords concerning  the  maximum  amount  a  person 
could  earn  durinj?  each  year  between  1919  to  1945, 
inclusive,  in  wlii<',b  he  had  no  tax  to  pay?     [383] 

A.  Yes,  we  got  a  list  from  the  Collector's  office 
in  Tacoma. 

Q.  And  from  that  then,  did  you  start  in,  in  pre- 
paring the  assets  of  Mr.  Barcott  from  year  to  year  ? 

A.     That  is  correct. 

Q,  In  ascertainmg  the  value  of  his  asset,  did 
you  then  total  from  time  to  time  ? 

A.     That's  right. 

Q.  Now  starting  with  the  year  1919,  you  start 
— that's  tlie  first  year  you  start  on  this  report,  on 
page  three  of  the  report — page  two,  or  page  thi'ee, 
which  is  it  ? 

A.  Exhibit  2  concerns  the  earning  by  the  busi- 
ness and  so  forth, 

Q.  And  page  number  three,  which  you  marked 
exhibit  three,  but  it's  page  number  three,  as  a  hiat- 
ter  of  fact,  that  starts  with  what? 

A.  Exhibit  three  starts  out  with  his  living 
expenses  for  the  various  years,  and  we  deteiTnined 
his  non-deductible  expenses. 

Q.  Now,  in  starting  the  business  in  1919,  what 
capital  did  you  take  into  consideration  that  Mr. 
Barcott  had  when  he  started  out  in  business? 

A.     Five  thousand  dollars. 

Q,  And  did  you  carry  that  capital  as  a  capital 
asset  in  the  [382]  beginning  of  the  business? 

A.  Yes,  we  carried  that  until  1926,  when  an  ad- 
ditional fifteen  hundred  dollars  was  added  into  that. 
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Q.     And  in  19 

Mr.  Pomeroy:  Pardon  me,  are  you  still  talking 
about  Exhibit  No.  3? 

Mr.  Gagliardi :  I  am  talking  about  identification 
number  two,  and  I  am  talking  about  exhibit  num- 
ber 1.  It  starts  from  one.  I  want  to  gei  to  three, 
afterwards. 

Q.  In  taking  the  capital  investment,  or  the  cajDi- 
tal  asset  of  Mr.  Barcott,  he  had  at  the  beginning  of 
the  period  in  1919,  you  say — did  you  calculate  was 
five  thousand  dollars'?  A.     That's  right. 

Q.  Anything  was  added  to  that  capital  m  the 
year — any  later  years'? 

A.  In  1926  there  was  an  additional  fifteen  hun- 
dred dollars  added. 

Q.  Where  that  fifteen  hundred  dollars  was 
derived  from? 

A.  That  was  the  additional  amount  that  he  paid 
to  buy  out  his  partner. 

Q.  To  buy  out  his  partnci'.  Now,  did  you  then 
add  anything  more  in  a  later  year,  concerning  other 
sources  of  capital,  that  was  not  earned  in  the  busi- 
ness?   [383] 

A.     What  do  you  mean  by  that,  please  ? 

Q.  Any  additional  money  that  come  mto  the 
possession  of  Mr.  and  Mrs.  Barcott. 

A.  Yes,  there  was — there  was  twenty-five  hun- 
dred dollars  from  accident  proceeds.  That  was  in 
1931,  I  believe  it  was  comited  as  additional  capital. 

Q.  1931  was  twenty-five  hmidred  dollars,  the  pro- 
ceed of  the  death  of  Mrs.  Barcott  mother. 

A.     That  is  correct. 
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Q.  Did  you  take  any  otlicr  capital  asset  otlinr 
than  the  earning  of  the  Inisiness,  or  the  possible 
earning  of  the  business? 

A.     We  took  Mrs.  Barcott's  earnings. 

Q.  Your — we  come  to  that,  Mr.  Birch.  I  want — 
under — if  you  know — did  you  take  in  consideration 
in  figuring  this  statement  whether  or  not  Mrs.  Bar- 
cott  had  any  money  of  her  own  when  she  married 
Mr.  Barcott?  A.     No,  we  did  not. 

Q.  And  did  Mr.  Barcott — did  Mrs.  Barcott  have 
six  thousand  dollars  when  she  married  Mr.  Barcott, 
that  is  not  included  in  this  report? 

A.     No,  it  is  not  included  in  this  report? 

Q.  And  then  the  total  asset  of  Mr.  Barcott  and 
Mrs.  Barcott  at  the  end  of  the  period  would  be  six 
thousand  dollar  [884]  more  than  you  actually  calcu- 
lated, is  that  true? 

A.  There  could  be  assumed  there  was  six  thou- 
sand dollars  more. 

Q.  Now,  beginning  from  the  year  1919,  what 
earning  did  you  allocate  Mr.  Barcott  earned  that 
year?  A.     1919? 

Q.    Yes. 

A.     We  assumed  he  earned  a  thousand  dollars. 

Q.  AVas  that  the  maximum  that  he  could  earn 
witliout  paying  any  income  tax?  A.     Yes. 

Q.  And  what  did  you  allocate  as  his  living 
expenses?    At  that  time  he  was  not  married. 

A.     Seven  Inuidred  and  fifty  dollars. 

Q.  And  what  did  you  leave  as  the  net  proceed 
of  his  business? 
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A.     The  net  was  two  hundred  and  fifty  dollars. 

Q.  What  page  are  you  using  now,  sir — two, 
three,  or  one? — or  what  you  call  it. 

A.     This  is  on  exhibit  two. 

Q.  Exhibit  two.  And  what  earning  did  you 
then  assume  that  Mr.  Barcott  had  for  the  years  1920 
and  each  year  thereafter,  until  1945? 

A.  Well,  the  earnings  by  the  business,  I  have 
first,  was  [385]  1920,  thirty-two  hundred  dollars; 
1921,  fifty-six  hundred;  1922,  eight  thousand;  1923, 
ten  thousand,  four  hundred;  and  1924,  thirteen 
thousand,  two  hundred;  '25,  seventeen  thousand, 
nine  hundred ;  1926 

Q.     Well,  you  mean  those  are  added  together? 

A.     That's  right,  this  is  cumulative. 

Q.     Accumulative. 

A.     No,  I  didn't  have  them  as  individuals,  no. 

Q.  Yeah.  Well,  then,  each  year  you  added — 
what  did  you  add  to  the  beginning  of  the  period? 
Each  year. 

A.     What  do  you  mean  by  each  year? 

Q.  Well,  the  total  accumulated  increase,  what 
did  you  add  to  it?  The  amount  which  was  exempt 
frotn  taxation  ? 

A.  Well,  we  added  in  there  the — well,  for  ex- 
ample now,  in  1921,  the  total  accumulated  earnings 
in  the  bu.siness  was  fifty-six  hundred. 

Q.     What  period  did  that  cover? 

A.     Well,  that  was  for  1919  to  1921. 

Q.  Well,  then  you  add  each  year  a  certain 
amount,  is  that  it?  A.     That's  right. 
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Q.  And  this  amount  that  yon  add,  what  was  it? 
Tliat's  the  maximnm  nmonnt  that  Avould  he  allowed 
hy  law  without  taxes?  [386]  A.     That's  right. 

Q.  Yeah.  Have  you  figured  year  by  year  how 
mueh  each  year  he  should  have  earned,  without 
adding  to  the  total  amount?  I  don't  know  whether 
I  make  myself  clear  or  not. 

A.  In  other  words,  you  want  to  know  what  the 
maximum  amount  was  that  he  could  have  earned 
without  paying-  any  income  tax  on  it. 

Q.     Yes,  for  each  year.  A.     That's  right. 

Q.     Per  year. 

A.  Yes,  I  have  this  in  a  schedule  here,  in  my 
work  papers. 

Q.  You  have  the  schedule,  and  is  that  the  amount 
which  yon,  add  to  the  total  each  year? 

A.     That  is  correct. 

Q.  So  then,  this  statement  that  you  have  pre- 
pared carries  the  amount  which  was  allowed  to  he 
exempt   from  law.  A.     That's   right. 

Q.  And  those  years  he  paid  the  taxes,  did  you 
figure  the  amount  of  tax  that  he  paid,  and  did  you 
figure  the  amonnt  that  he  earned  that  year? 

A.     That's  right. 

Q.  Now,  each  of  these  year,  you  have  you  say. 
aneunuilative,  accumulating  from  year  to  year.  [387] 

A.     That's  right. 

Q.  "What  was  the  total  earning  of  Mr.  Barcott's 
business  from  .January  1st,  from  1919  to  January 
Ist  of  1946,  the  total  amount  of  earning  on  the  busi- 
ness alone?    Without  the  investment. 
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A.  It  could  have  been  a  hundred  and  thirty- 
thousand,  two  thirty-seven,  fifty-three. 

Q.  And  what  was  Mrs.  Barcott,  assuming  that 
Mrs.  Barcott  received,  did  you  now  in  this  state- 
ment figure  the  earning  of  Mrs.  Barcott  as  tips 
she  received?  A.     That's  right. 

Q.     And  what  period  did  you  cover  on  these  tips'? 

A.  That  was  from  the  years  1920  through  1935, 
a  total  of  sixteen  years  we  took  into  consideration. 

Q.     And  that  is  '35,  inclusive? 

A.     That's  right. 

Q.  If  Mrs.  Bai'cott  then  stopped  working  in  the 
restaurant  in  1938,  there  would  be  three  additional 
year  to  add  to  that?    Would  it? 

A.  Through  '38,  it  would  be  three  additional 
years  added  to  that. 

Q.  What  was  the  amomit  of  Mrs.  Barcott  earn- 
ing during  that  period,  of  you  say  twenty  years, 
or  nineteen  years? 

A.     We  took  it  on  a  basis  of  sixteen  years.  [388] 

Q.     Sixteen  years. 

A.  There  has  been  a  total  of  thirty-six  thousand 
dollars. 

Q.  And  what  was  the  total  amount  then,  between 
the  two  earning,  the  earning  of  the  business  and 
Mrs.  Barcott  as  her  own  individual  tips,  without 
considering  any  wages  she  was  paid? 

A.     For  the  full  time  1919  through 

Q.     Yeah.  A.    1945? 

Q.    Yes. 

A.     That  would  be  a  hundred  and  sixty-six  thou- 
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sand,   two   liiiiulved   and   thirty-seven   dollars    and 

fifty-three  cents. 

Q.  Now,  in  fi,c:urinG:  that  amonnt  then,  did  yon 
add  the  original  investment  which  Mr.  Barcott  had 
when  he  started  business  and  the  additional  twenty- 
five  hundred  dollars  which  he  pni  in  when  Mrs. 
Barcott  mother  was  killed? 

A.     Added  that  to  what? 

Q.  To  the  earnine:  of  the  business  and  the  earn- 
ing; of  Mrs.  Barcott.  What  was  the  total  amount 
which  Mr.  Barcott  handled  during:  that  period? 
How  much  was  it? 

A.  Tt  would  be  a  hundred  and  seventy-three 
thousand,  seven  hundred  and  thirty-seven,  fifty- 
three.  [389] 

Q.  Now,  iG^oins^  back  to  their  living  expenses, 
have  you  calculated  the  livins^  expenses  of  Mr.  and 
Mrs.  Barcott  during  that  period? 

A.     That  is  correct. 

Q.  Have  you  set  it  out  by  year,  and  where  can 
we  find  it  in  this  report?  A.     Well 

Q.    What  page? 

A.  On  exhibit  two — exhibit  three,  it  gives  the 
living  expenses  by  years. 

Q.  Now,  will  you  allow  us — tell  the  jury  what 
living  expenses  you  allowed  Mr.  Barcott  when  he 
was  unmarried. 

A.     Seven  hundred  and  fifty  dollars  a  year. 

Q.  And  you  took  that  out  from  the  thousand 
dollar  which  you  assumed  that  he  earned? 

A.     That's  right. 
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Q.  And  what  living  expenses  did  you  allow  then 
up  to  the  time  when  Mr,  Barcott  got  married?  The 
same  amount?  A.     That's  right. 

Q.  And  what  living  expenses  did  you  incur  in 
1922,  the  first  year  that  Mr.  and  Mrs.  Barcott  were 
legally  married?  A.     A  thousand  dollars. 

Q.     And  what  did  you  allow  in  1923  ?  [390] 

A.     Fifteen  hundred  dollars. 

Q.  And  what  did  you  allow  each  year  thereafter, 
until  1930? 

A,     Fifteen  hundred  dollars  a  year. 

Q.     And  what  did  you  allow  in  1931  ? 

A.     Three  thousand  dollars. 

Q.     Three  thousand  dollars  for  1931. 

A.     That  is  correct. 

Q.     What  was  the  extra  amount  in  1931? 

A.  That  was  the  tri]:)  to  Europe.  We  figure  on 
a  basis  of  about  fifteen  himdred  dollars  w^as  spent. 

Q.  That  was  the  trip  they  took  to  Europe,  and 
you  allov^ed  then A.     That's  right. 

Q.     the  three  thousand  dollars.     And  what 

expenses  did  you  allow  then  for  1932  to  1941 — '40, 
inclusive  ? 

A.  1932  through  1940.  It  was  twelve  hundred 
dollars. 

Q.     Huh?  A.     Twelve  hundred  dollars. 

Q.  And  then  from  1941  to  1945,  what  did  you 
allow   in   1941?  A.     Twelve   hundred   dollars. 

Q.  And  why  is  the  amomit  here  is  more  than 
twelve  hundred?  I  see  here  it  is  fourteen  hundred 
and  thirty-five,  eighty-two.    ^Vliat  did  that  include  ? 
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A.  Well,  tbore  was  some  taxes  involved,  and  tbat 
was  some  addition  nmonnt  that  was  added  in.  In 
other  words,  those  were  non-deductible  cash  ex- 
penses. 

Q.  Non-deductible,  and  that  was  the  income  tax 
that  was  paid. 

A.     That  is  correct. 

Q.  Then  those  two  amounts  lepresent,  if  I  under- 
stand you  rijyht,  the  allowance  you  allow^  them  for 
living^  expenses  and  then  what  tax  they  paid. 

A.     That's  correct. 

Q.  But  as  livinc:  expenses,  you  fig-ure  there  were 
only  twelve  hundred  dollars. 

A.     That  is  correct. 

Q.  Now  I  see  here  in  1942  you  allow  five  thou- 
sand, three  hundred  nnd  ninety-one,  fifty-foiu'.  Out 
of  that  is  twelve  hundred  dollars  for  ex^jenses,  the 
other  is  tax  ? 

A.  No,  that  five  thousand  three  ninety-one,  fifty- 
four  represents  the  increase  in  net  worth.  In  other 
words, 

Q.     Oh,  I  got  the  wrong  page. 

A.     Well,  that's  on  exhibit  two,  but  your  in 

Q.     Yeah. 

A.     colunui  there. 

Q.  Now  in  1942  it  was  two  thousand,  five  hun- 
dred and  ninety-one.  [392] 

A.     That's  correct. 

Q.  Yeah,  and  then  in  1943  it  was  nineteen  hun- 
dred and  eighty-four  and  some  cents. 

A.     That's  correct. 
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Q.  So  the  difference  in  1945  was  four  thousand, 
eight  hundred  and  sixty-six. 

A.  In  1945  it  was  four  thousand,  eight  hundred 
and  sixty-six,  seventy-two. 

Q.  And  that  year,  in  the  same  exhibit,  is  show- 
ing the  amount  of  tax  paid  for  each  year. 

A.     That  is  correct. 

Q.  Now,  in  1940  there  is  an  item  here  of  five 
thousand,  five  hundred  and  twenty-one  dollars  and 
sixty-eight  cents.   What  that  represent  ■? 

A.  Well,  the  majority  of  that  represents  capital 
expenses,  or  an  expenditure  that  was  charged  off 
to  expense  during  the  year  that  should  have  been 
capitalized  as  depreciated. 

Q.  What  was  the  expenditure*?  What  purpose 
was  it? 

A.  Oh,  I  believe  it  was  for  remodeling  of  the 
restaurant  and  so  forth. 

Q.  And  you  say  it  was  improperly  charged 
off 

A.  Well,  at  that  time,  I  understand,  it  was 
charged  directly  on  to  expense. 

Q.  And  it  should  not  have  been  charged  off  as 
expense.  [393]  A.     No 

Q.     It  were  a  capital  investment? 

A.  Well,  it  was  added  to  his  fixed  assets  that 
he  had  there,  but  it  should  have  been  depreciated 
over  a  period  of  so  many  .years. 

Q.     I  see.   Instead  of  taking  it  all  in  one  year. 

A.     That  is  correct. 

Q.     Well,  did  you  examine  the  report  of  1945 — 
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'40,  of  Mr.  Barcotf?    Have  you  examined  liis  re- 
port, as  to  whether  or  not  he  deducted  that  as  an 
exj)ense'? 

A.  I  saw  a  copy  of  the  tax  filed  by  another  ac- 
countant— certified  public  accountant. 

Q.  And  that  shows  it  was  deducted  as  expenses. 
Now,  will  you  tell  the  jury,  Mr.  Birch,  what  was 
Mr.  Barcott — strike  that,  please. 

In  addinj^  up  his  assets,  did  you  examine  his  hold- 
ing, what  asset  he  has? 

A.  Well,  we  examined  the  bank — we  obtained 
a  list  of  the  time  of  certificate  of  de})osits  the  bank 
had,  the  National  Bank  of  Washington,  for  the 
j^ears  1937  through  1943;  we  examined  his  U.  S. 
Savings  Bonds,  series  D,  E,  and  G;  we  went  down 
to  his  safe  deposit  box,  we  hadn't  examined  that, 
and  obtained  the  amomits  to  the  issue  dates  of  the 
various  years.  Those  were  for  the  years  [394]  1940 
through  1945.  His  TT.  S.  Bonds,  series  B,  tlie  infor- 
mation was  obtained  from  a  tax  file  of  another  firm 
of  accountants  here  in  town.  We  examined  the  sav- 
ings account  at  the  Pacific  First  Federal  Savings 
and  Loan.  That  ran  from  1930  through  1945.  The 
Alpha  Cor])oration  was  from  1935  to  1945.  The 
savings  account  at  the  National  Bank  of  Washing- 
ton was  examined,  that  was  from  1937  to  1945.  The 
savings  account  at  the  Tacoma  Savings  and  Loan 
Association  was  examined  from  1927 — I  believe  that 
was  closed  out  in  1931.  The  boat  "Ranger,"  the  cost 
of  that  was  obtained  from  Mr.  Barcott.  The  real 
estate  contract,  that  was  for  his  son  i\jiton,  was 
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examined,  that  was  for  the  years  1937  to  1945.  Con- 
ditional sales  contract  with  his  son  Anton  was  ex- 
amined from  1937  through  1945.  The  investment 
in  the  California  Oj^ster  House,  the  information 
was  obtained  from  Mr.  Barcott. 

His  residence  cost  was  determined  in  1926  come 
nearly  l^eing'  thirty-three  hundred  dollars.  He  paid 
premiums  on  his  insurance  policies 

Q.     That  is  life  insurance  policies? 

A.     That  is  correct. 

Q.     How  much  was  the  premimn? 

A.  Well,  we  took  the  premium  of  two  hundred 
and  sixty  dollars  [395]  a  year,  is  what  v/as  given 
to  us.  I  understand  it  might  have  been  two  thirty, 
but  the  small  amount  of  difference  there,  doesn't 
amount  to  too  much.  The  Fisherman  Packing  Cor- 
poration stock,  that  was  given  to  us  at  fourteen 
hundred  dollars. 

Q.  Now  in  determining  then,  each  year,  what 
Mr.  Barcott  had  as  asset,  what  page  do  we  find  in 
this  report f  Where  are  they  listed? 

A.     Where  he  had  a  total  asset 

Q.     Yes. 

A.     each  year?  That  would  be  on  exhibit  one. 

Q.  Exhibit  one  of  the  identification  A-3.  Will 
you  tell  the  jury  how  the  asset  either  changed  or 
increased  during  that  period.  How  do  they  find  it 
in  this  report  ?  If  they  examined  it  themselves.  Ex- 
plain it  to  them. 

A.  Well,  in  1919 — do  you  want  his  net  worth  or 
just 
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Q.     Yeah,  the  net  worth  each  year. 

A.  All  right.  In  1919  the  net  worth  increased 
two  hundred  and  fifty  dollars.  Tn  1920,  it  increased 
thirty-seven  hundred  dollars,  that's  over  1919. 

Q.  In  that  increase  does  that  take  in  considera- 
tion the  tips  of  Mrs.  Bareott,  or  does  it  not,  which  ? 

A.     In  1920? 

Q.     Yeah.    1921,  and  1920. 

A,  Yes,  it  starts  with  1920,  it  does  take  into  con- 
sideration.   [396] 

Q.     In  consideration.    All  right,  go  ahead  now^ 

A.  In  1921  the  increase  was  thirty-nine  hundred ; 
in  1922  it  was  thirty-six  fifty — this  is  year  by  year, 
not  cumulative. 

Q.     Yeah,  year  by  year. 

A.  In  1923  it  was  thirty-one  fifty;  1924  it  was 
thirty-five  fifty ;  and  1925  it  was  fifty-four  fifty ;  '26, 
'27  and  '28  it  was  all  the  same;  1929  it  increased 
to  yeventy-eiglit  fifty-one,  ninety-three;  1930  it  was 
fifty-four  fifty. 

Q.     In  1929,  was  that  the  year  that  he  paid  a  tax  ? 

A.     That  is  correct. 

Q.  And  that  you  take  the  amount  from  his 
record?  A.     That  was  included. 

Q.     The  ^vraount  that  he  paid  on  taxes. 

A.  That's  right.  In  1930  it  was  fifty-four  fifty; 
'31  it  was  six  thousand  fifty  dollars;  and  in  1932 
it  was  forty-three  fifty;  and  '33  and  '34  and  '35 
it  was  the  same;  '36  was  twenty-five  thirteen,  sev- 
enty-five; in  '37  there  was  a  loss  of  eight  0  eight, 
eighty-one 
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Q.     What  was  the  loss  *? 

A.  Well,  the  loss  was  more  or  less  the  loss  of  his 
boat  sale. 

Q.     Of  his  boat  sale.  A.     That's  right.  [397] 

Q.     How  much  was  the  loss  on  that  boat  sale  ? 

A.     That  was  figured  at  three  thousand  dollars. 

Q.     Three  thousand  dollars.   Go  ahead. 

A.  And  twenty-three  forty-six,  seventy-one  was 
in  '38;  '39  was  twenty-one  hundred;  and  '40  it  was 
thirty-five  ninety-six;  '41  was  twenty-eight  forty- 
seven,  forty-nine;  and  '42  was  fifty-two  ninety-one, 
fifty-four;  '43,  eleven  thousand  five  0  one,  thirty- 
two;  '44,  eighty-four  twenty-seven,  twenty-three; 
and  '45  it  was  ninety-five  ninety-one,  twenty-three. 

Q.  You  deducted  the  losses  on  that  boat  from  his 
capital  asset ?  A.     That's  correct. 

Q.  Now,  will  you  give  us  his  total  net  worth  by 
year,  as  cumulative?  Starting  from  1920  to  1919 
without  the  five  thousand. 

A.  All  right.  In  1919  it  was  fifty-t^vo  fifty— 
these  are  consecutive  years,  I  won't  read  the 
years 

Q.     Yes. 

A.  Eighty-niue  fifty,  that's  eight  thousand  nine 
hundred  and  fifty  dollars;  twelve  thousand  eight 
hundred  and  fifty  dollars;  sixteen  thousand  five 
hundred  dollars ;  nineteen  thousand  six  hundred  and 
fifty  dollars;  twenty  three  thousand  two  hundred 
dollars;  twenty-eight  [398]  thousand  six  hundred 
and  fifty  dollars ;  thirty-four  thousand  one  hundred 
dollars ;  thirty-nine  thousand  five  himdred  and  fiftv 
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dollars;  forty-five  thousand;   fifty-two,  eight  fifty- 
one,  ninety-three;  fifty-eight,  three  0  one,  ninety- 
three;  sixty-four,  three  fifty-one,  ninety-three;  six- 
ty-eight,  seven   0  one,  ninety-three;   seventy-three, 
0  fifty-one,  ninety-three;  seventy-seven,  four  0  one, 
ninety-three;    eighty-one,    seven    fifty-one,    ninety- 
tliree;     eighty-four,     two     sixty-five,     sixty-eight; 
eighty-three,  four  fifty-six,  eighty-seven ;  eighty-five, 
eight  0  three,  fifty-eight ;  eighty-seven,  nine  0  three, 
fifty-eight;  ninety-one,  four  ninety-four,  eighteen; 
ninety-four,    three    forty-one,    sixty-seven ;    ninety- 
nine  seven  thirty-three,  twenty-one ;  and  1943  it  was 
a  hundred   and  eleven   thousand,   two   thirty-four, 
fifty-three;  '44  it  was  a  hundred  and  nineteen,  six 
sixty-one,  seventy-six ;  and  '45  it  was  a  hundred  and 
twenty-nine   thousand    two    hundred    and    fifty-two 
dollars  and  ninety-nine  cents. 

Q.     What  was  it  at  the  end  of  the  year  1942? 

A.  At  the  end  of  nineteen  hundred  and  forty- 
two  it  was  niuety-niue  thousand,  seven  thirty-tliree, 
twenty-one. 

Q.     And  that  was  his  net  worth  at  that  time? 

A.     That's  right. 

Q.  Aftei'  you  deducted  all  the  living  ex]ienses. 
Is  that  true?  [399]  A.     That  is  correct. 

Q.     And  now 

The  Court:  Why  don't  you  carry  that  through 
'43— or  '44  and  '45? 

Q.  What  was  it  in  1944,  at  the  end  of  the  year 
1944? 

A.  It  was  a  hundred  and  nineteen  thousand,  six 
sixty-one,  seventy-six. 
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Q.     And  at  the  end  of  the  year  1945  ? 

A.  A  hundred  and  twenty-nine  thousand,  two 
fifty-two,  ninety-nine. 

Q.  Now,  have  you  checked  the  number  of  bond 
and  the  amount  of  United  States  bond  that  Mr. 
Barcott  has? 

A.     We  did  on  the  series  D,  E  and  G. 

Q.     Well,  did  he  have  any  other  bond? 

A.     He  had  some  series  B  bonds. 

Q.     When  were  they  purchased? 

A.     Well,  thev  were  purchased  iii  1936. 

Q.  '36.  And  the  total  amomit  of  bond,  how  much 
did  he  have?  What  become  of  the  1936  bond,  the 
series  B  ?  A.     Those  were  cashed. 

Q.     When  were  they  cashed? 

A.     I  believe  in  1946.  [400] 

Q.  '46.  That  didn't  include  in  this  report.  In 
1945,  then,  how  many  United  States  bond  did  he 
have?  '45,  at  the  end  of  1945. 

A.  At  the  end  of  '45  he  had  seventy-eight  thou- 
sand, four  hundred  and  fifty  dollars. 

Q.  In  United  States  bond.  In  adding  all  his 
asset,  what  other  property  did  you  take  in  considera- 
tion when  you  consider  the  value  of  it,  did  you  take 
his  home  in  consideration? 

A.     Yes,  his  home  was  taken  into  consideration. 

Q.  How  much  you  take  the  home  in  the  amount 
of  the  investment  in  the  home  ? 

A.  In  the  home  we  have  thirty-three  hundred 
dollars. 
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Q.  Thirty-three  hundred  dollars,  is  that  the 
amount  that  he  paid  for  the  home  ? 

A.     That's  what  he  told  to  us,  yes. 

Q.  And  if  he  spent  about  three  thousand  dollar 
in  remodelinio^  and  lepair,  then  his  asset  would  de- 
preciate— decrease  to  the  extent  of  three  thousand 
dollars  ?  Is  that  true  ? 

A.  Yes,  if  it  was  valued  at  more  than  that  now, 
it  would  increase  his  assets. 

Q.  Tf  he  spent  three  thousand  dollars  in  re- 
modeline:  the  house,  then  you  didn't  take  that  in 
consideration?  A.     No.  [401] 

Q.  Now  did  you  take  in  consideration  any  other 
asset  that  he  had  beside  the  United  States  Saving 
Bond  and  the  house,  did  he  have  any  cash  on  hand 
at  tliat  time  that  you  took  in  consideration? 

A.  Well,  we  worked  out  a  cash — a  ]iossiblc  cash 
accumulation  durins^  the  period. 

Q.  And  as  the  cash  accumulated,  did  the  bond 
decreased  ov  increased? 

A.  Well,  in  1943  when  he  boug-ht  quite  a  few 
bonds,  the  cash  decreased,  and  in  '44  it  decreased, 
too. 

Q.  How  much  the  cash  decreased  in  1943?  To 
what  extent? 

A.     Around  ten  thousand  dollars. 

Q.  Ten  thousand  dollars,  and  was  that  repre- 
sented by  increasing  in  the  value  of  the  bond  or 
the  number  of  bonds? 

A.  Well,  he  purchased  more  bonds  during  that 
time  out  of  cash. 
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Q.  And  as  the  cash  decreased  then,  the  bond  in- 
creased, is  that  it  1  A.     That  is  correct. 

Q.  ~\V]iere  do  we  find  that  in  this  report,  this 
right 

A.  Well,  I  think  you  will  find  that  on  exhibit 
one. 

Q.  Exhibit  one.  You're  carrying  it  as  cash  and 
as  securities? 

A.  Well,  we've  got  cash  accumulated  during  the 
period.  [402] 

Q.  Well,  how  much  cash  would  we  have  in  1941, 
at  the  end  of  '41,  we  say? 

A.  Well,  '41  it  was  sixty-two — sixty-two  thou- 
sand, eight  fifty-four,  fifty-four. 

Q.  Was  that  all  cash,  or  would  it  include  other 
items  which  we  had,  which  we 

A.     No,  that  was  possible  cash,  it  could  be 


Q.  Possible  cash.  And  in  the  last  of  December 
1942,  how  much  possible  cash  we  had? 

A.  It  was  sixty-two  thousand,  five  hundred  and 
sixty-five,  seventy-nine. 

Q.  And  in  the  last  of  December  1943,  how  much 
cash  did  he  have — possible  cash? 

A.  Fifty-two  thousand,  nine  hundred  and  eleven 
dollars. 

Q.     And  how  much  bond  did  have 

A.     Thirty-one  thousand. 

Q.     How  much? 

A.     Thirty-one  thousand  dollars. 

Q.     Thirty-one  thousand. 

A,  Well,  thirty-four  thousand,  four  hundred  and 
fifty,  all  together. 
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Q.  And  in  the  year  1944,  then  what  was  the  cash, 
possible  cash  ? 

A,  Forty  thousand,  nine  hundred  and  thirty- 
nine  dollars  and  [403]  seventy-six  cents. 

Q.     And  how  much  bond*? 

A.  All  to^^ether  he  had  fifty-eight  thousand,  four 
hundred  and  fifty  dollars. 

Q.  And  at  the  end  of  1945,  he  had  how  much 
cash  1 

A.  Well,  we  discovered  it  to  be  thirty  thousand, 
one  sixty-six,  forty-two. 

Q.  And  bond,  seventy-eight  thousand,  as  you 
testified.  A.     Tliat  is  right. 

Mr.  Gagliardi :  Now,  if  your  Honor  please,  we 
offer  that  identification  numlier  two — that  A-3  in 
evidence.    That's  beeii  properly  now 

The  Court:     Are  there  any  objections? 

Mr.  Pomerov:  Yes,  I'll  ol)ject  on  the  grounds  it 
is  iin])roper,  irrelevant  and  immaterial  and  self- 
serving.  He's  testified  as  to  what  his  o])inion  is 
as  to  how  much  he  had,  it's  in  evidence  now. 

Mr.  Gagliardi:  Tf  your  Honor  please,  it  seems 
to  me  an  auditor's  report  is  always  admissible  in 
this  kind  of  a  case.  He  is  an  expert  witness  on  the 
matter. 

The  Oourt:  ft  will  depend  on  the  data.  If  he 
used  documentary  data  for  the  compilation  of  the 
rei)ovt.  it  would  be  competent.  If  he  used  informa- 
tion [404]  from  the  accused,  it  would  be  self-serving 
and  would  fall  under  the  self-servinsc  rule. 
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Mr.  Gagliardi:  That  would  be  true  if  it  was 
made  by  the  defendant. 

The  Court :  But,  it  is  made  by  an  employee  of 
the  defendant. 

Mr.  Gagliardi :  It  is  the  same  basis  which  the 
Government  used.  We  took  the  same  position  the 
Government  used — took  the  same  theory  on  the 
same  basis,  which  we  adopted. 

The  Court:  No  objection  to  this  witness  testi- 
fvins:  as  he  has  in  detail  on  what  ihe  net  worth  was 
as  he  found  it  in  the  beginning  of  '42  and  '43,  and 
each  year  thereafter,  as  here  involved.  That  is, 
upon  the  basis  on  which  they  rest  their  claim  that 
there  was  an  evasion  of  tax  due.  This  witness  has 
covered  it,  ])ut  covered  it  in  much  greater  detail. 
There  would  be  no  objection  to  that,  but  the  docu- 
ment itself.  I  will  have  to  sustain  the  objection  and 
allow  you  an  exception. 

It  is  time  now  for  the  morning  intermission,  so 
I  think  we  will  take  a  recess  of  fifteen  minutes.  The 
audience  Avill  remain  seated  until  the  jury  pass  out. 

(Whereupon,    the    jury    retired    from    the 
courtroom. )    [405] 

The  Court :     Now,  how  much  longer  will  you 

]\Ir.  Gagliardi:  I  think  we  are  about  finished. 
That  is  the  last. 

The  Court:  You  indicated  that  you  probably 
would  call  some  character  witnesses. 

Mr.  Gagliardi:  I  told  Mr.  Ursich  in  this  case  it 
is  worthless. 
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The  Court:  Well,  the  Court  cannot  advise  you 
on  that. 

Mr.  Gai^liardi:     I  know,  your  Honor. 

The  Court:  The  Court  will  be  at  recess  then  for 
fifteen  minutes. 

(Recess.)  [406] 

Q.  Mr.  Birch,  in  calculating  this  income  and  ex- 
penditure, did  you  use  the  same  method  that  the 
Government  agent,  Mr.  Swanson,  testified  that  he 
used  too? 

A.     Yes,  it's  primarily  the  same. 

Q.  And  why  is  there  difference  between  the  total 
amount  that  you  arrive  at  and  the  total  amount 
tliat  Mr.  Swanson  arrived  at?  What 

A.  Well,  the  primary  difference  lietween  the 
two  of  them  is  due  to  the  fact  that  we  attempted  to 
show  in  here  the  accumulation  of  cash  over  a  period 
of  years.  In  other  words,  the  Government's  report, 
I  believe,  contends  that  the  cash  at  the  end  of  '42, 
was  twenty -three  thousand  dollars,  and  at  the  end 
of  '45  it  was  twenty-three  thousand  dollars.  Well, 
this  report  of  out's  shows  that  it  would  have  been 
possible  to  build  up  perhaps  a  cash  of  sixty-two 
thousand  dollars.    I  thinlv  the  primary 

Q.  Did  you  take  in  consideration  any  other 
source  of  income  whieli  was  not  reported  for  in- 
come tax  purposes,  which  Mr.  Swanson  did  not  take 
in  consideration? 

A.  Yes,  we — Mi's.  Barcott's  earnings  were  not 
taken  into  consideration. 
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Q.  The  Mrs.  Barcott  earning  then  is  added  to 
your  total?  A.     That's  right.  [407] 

Q.  And  that  is  not  added  to  the  total  of  Mr. 
Swanson?  A.     I  don't  believe  it  is,  no. 

Q.  And  that  is  the  main  difference  between  you 
two?  A.     That's  right. 

Mr.  Gagliardi:     You  may  cross  examine. 

Cross-Examination 
By  Mr.  Pomeroy: 

Q.  Mr.  Birch,  how  long  have  you  been  a  certi- 
fied public  accountant? 

A.     Since  May  of  '46. 

Q.     That's  a  little  over  a  year,  is  that  right? 

A.     That's  right. 

Q.  And  you  prepared  this  statement  last  Thurs- 
day? A.     That  is  correct. 

Q.     And 

A.     That  was  typed  at  that  time. 

Q.  Well,  how  long  did  it  take  you  to  figure  this 
out? 

A.  Well,  I  had  been  working  on  it  for  about  a 
week. 

Q.  About  a  week.  In  other  words,  just  this  last 
week,  why  you  worked  on  it.  And  in  this  statement 
yourself,  you  state  that  the  information  that  you 
built  this  statement  up  on  was  obtained  from  Mr. 
Barcott,  isn't  that  correct? 

A.     That  is  correct.  [408] 

Q.  You  didn't  certify  to  any  of  these  things  that 
he  told  you?  A.     No,  I  did  not. 
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Q.    It  was  impossible  for  you  to. 

A.     Tliat  is  correct. 

Q.  '^riiore  were  no  sales  slips  or  cash  rej^ister  slips 
or  anything  like  that,  that  you  could  check'? 

A.     Not  or  those  years  at  all,  no. 

Q.  And  the  amount  of  money  that  Mrs.  Barcott 
received  in  tips  was  told  to  you,  is  that  correct ? 

A.     That  is  correct. 

Q.     And  you  don't  certify  to  those  amounts'? 

A.     No,  we  do  not. 

Q.  And  the  amount  of  earnings  in  the  business 
were  told  to  you  by  Mr.  Barcott '? 

A.  Not  for  those  years.  We  went  on  the  basis 
of  the  maximum  amoimt  allowable  without  paying 
any  income  tax. 

Q.  In  other  words,  you  took  the  figures  of  the 
maximum  amount  of  money  that  he  could  have 
earned 

A.     Without  paying  any  income  tax. 

Q.    without  paying  any  income  tax. 

A.     That  is  correct. 

Q.  And  you  have  kept  that  as  one  figure  all  the 
way  through  and  added  to  it,  that's  what  you  are 
talking  about,  isn't  it?  [409] 

A.     That  is  correct, 

Q.  Did  Mr.  Barcott  tell  you  that  he  saved  every 
cent  that  he  made  during  all  those  years? 

A.  No,  he  didn't  come  out  and  actually  tell  us 
that.  Wo  talked  to  him  several  times  in  regard  to 
figures  that  we  had  here. 
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Q.  Well,  the  figures  that  you  have  here  would 
indicate  on  a  cash  basis,  that  he  had  saved  every 

A.     That  is  correct,  we  inferred  that, 

Q.  In  other  words,  he  hadn't  spent  a  cent  for 
anything. 

A.     Outside  of  living  expenses. 

Q.     Well,  outside  of  the  living  expenses. 

A.     That  is  correct. 

Q.  Now  you  added  a  figure  here  of  thirty-three 
hundred  dollars  as  the  cost  of  the  residence,  is  that 
right"?  A.     That  is  correct. 

Q.  And  that  figure  was  told  to  you  by  John 
Barcott"?  A,     That  is  correct. 

Q.  Now,  on  your  item  number  one,  exhibit  num- 
ber one,  did  you  deduct  that  amount  from  your  net 
worth,  from  the  earnings,  or  where  did  you  get  the 
thirty-three  hundred  dollars  to  buy  the  home  with? 

A.  Well,  that  was  reduced  in  the  cash.  In  other 
words,  any  adjustments  that  would  have  come 
through  during  the  years  [410]  would  have  been  a 
cash  adjustment. 

Q.     You  did  reduce  it,  is  that  correct? 

A.     That  is  right. 

Q.  In  1926,  referring  to  Exhibit  number  two,  his 
earnings  and  what  you  figured  he  had  on  hand  was 
twenty-two  thousand,  six  hundred  dollars,  is  that 
correct  ? 

A.     What  was  that  again,  please?    '26? 

Q.  1926.  At  the  end  of  1926,  your  figures  show 
that  he  had  on  hand  twenty-two  thousand,  six  hun- 
dred dollars,  is  that  correct? 

A.     Twenty-four  thousand,  three  hundred. 
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Q.  Well,  I'll  refer  you  to  exhibit  luiniber  two, 
ill  the  year  1926. 

A.     That  wns  his  earnings  by  the  business. 

Q.     And  that  would  be  the  amount  of  cash 

A.     Well,  accumulation,  that's  right. 

Q.  That's  what  he  had  accumulated  out  of  the 
business.  And  what  year  was  it  that  he — that  was 
a  half  interest  in  the  business,  wasn't  it? 

A.     At  that  time,  T  believe  it  was,  yes. 

Q.  What  did  he  tell  you  about  his  partner  at 
that  time?  A.     In  what  way  do  you  mean? 

Q.     Did  he  have  a  partner  after  1926? 

A.  I  really  don't  remember.  I  don't  recall 
whether  he  had  [411]  it  singly  or  not. 

Q.  Well,  did  he  make  the  same  amount  of  money, 
did  he  tell  you,  before  1926  as  he  made  after  1926, 
when  he  bought  out  his  partnei*? 

A.  He  didn't  tell  us  exactly  how  much  money  he 
made.   He  didn't  remember  how  much  he  made. 

Q.     He  didn't  remember  how  much  he  made. 

A.     No. 

Q.  Did  he  tell  you  that  he  had  bought  out  his 
partner  in  1926? 

A.  Yes,  was  it  '29?  I  don't  know  what  year  it 
was  that  we  added  that  additional  cash.    '26,  yeah. 

Q.  And  how  much  money  did  he  say  he  paid 
his  ]\artner?  A.     Fifteen  hmidred  dollars. 

Q.  Are  you  sure  he  told  you  fifteen  hundred 
dollars,  or  that  he  just  got  rid  of  his  partner? 

A.  Well,  that  was  the  figure  that  he  said,  wrs 
tlu'it  he  bouglit  out  for  fifteen  hundred  dollars. 
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Q.     And  you're  not  certifying  any  of  that*? 

A.     No,  we're  not. 

Q.  In  other  words,  he  told  you  that  at  that  time 
when  he  had  an  earnings  of  twenty-two  thousand, 
six  hundred  dollars,  he  bought  out  half  interest  for 
fifteen  hundred?  A.     That's  right.  [412] 

Q.  Now,  I  refer  you  again  to  your  exhibit  niun- 
ber  one,  in  the  year  1936,  you  show"  a  purchase  of 
bonds  in  the  sum  of  three  thousand  four  hundred 
and  fifty  dollars,  is  that  correct? 

A.     That  is  right. 

Q.  Can  you  show  on  your  figures  how  you  re- 
duced your  earnings  on  that  year  to  take  care  of 
that  three  thousand  four  hundred  and  fifty  dollars? 

A.     Reduced  your  earnings? 

Q.  Well,  where  did  the  money  come  from,  if 
yoLi  know? 

A.  That  was  from  the  cash  that  could  have  pos- 
sibly have  been  accumulated  during  those  years. 

Q.     And  did  you  reduce  it?   In  that  amount? 

A.  Well,  there  was  other  items  entered  into  it. 
In  other  words,  his  income  would — partly  would 
offset  it,  and  so  forth. 

Q.     It  was  offset  by  income? 

A.  Well,  that's  right.  Through  those  years  we 
would  have  to  take  everything  into  consideration. 

Q.  What  income  did  he  have  in  the  year  1936, 
according  to  your  figures? 

A.  Well,  we  figured  that  there  was  a  total  of 
approximately  thirty-three  hundred  dollars. 
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Q.     A  total  of  thirty-three  hundred  dollars  ?  [413] 

A.    Yes. 

Q.  And  that  year  that  he  earned  thii-ty-three 
hnndred  dollars,  he  bonftht  thirty-four  hundred  dol- 
lars worth  of  bonds,  according  to  your  figures.  Now, 
on  these  insurance  policies — insurance  policies  that 
you  have  listed  on  exhibit  number  one  of  your  re- 
port now  marked  as  Exhibit  A-3,  at  the  end  of 
1945  you  show  a — premiums  paid  of  four  thousand, 
one  hundred  and  sixty  dollars,  don't  you? 

A.     That  is  correct. 

Q.     And  is  that  reflected  in  your  net  worth? 

A.     That's  been  added  into  it,  that  is  right. 

Q.  How  can  you  add  insurance  premiums  into 
net  worth? 

A.  Well,  we  w^ent  on  the  basis  that  it  was  cash 
outlay.  Technically,  we  shouldn't  have  added  it  in. 
Tf  it  was  a,  for  example,  a  true  balance  sheet  in 
the  sense  of  the  word  that  you  would  show  the  cash 
surrender  value  of  anything  in  there.  What  we 
were  trying  to  arrive  at  was  the  possible  accumu- 
lation of  cash  throughout  these  years. 

Q.  Well,  if  he  paid  out  the  insurance  premiums, 
h(nv  could  he  have  it  as  cash? 

A.  Well,  he  built  up  one  against  the  other,  is 
the  way  we  would  term  it.  In  other  words,  it  re- 
duced his  cash  but  he  built  up  his  insurance.  [414] 

Q.  Well,  how  could  he  build  up  the  insurance 
by  paying  j)remiums.  Wouldn't  it  be  the  cash  sur- 
lender  value  of  the  policy  ? 

A.  Yes,  probably  we  should  have  put  the  cash 
surrender  value. 
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Q.     In  other  words,  this  isn't  a  true  asset,  is  it? 

A.  Not  entirely,  no.  It  wouldn't  be  an  exact 
asset. 

Q.  In  other  words,  you  actually — if  there  had 
been  an  accounting  system  here,  you  should  have 
figured  the  cash  surrender  value,  rather  than 

A.  We  should  have  put  the  full  surrender  value, 
yes. 

Q.  On  your  exhibit  number  two,  you  have  the 
earnings  of  the  business  and  you  have  Mrs.  Bar- 
cott's  cash  received,  and  you  show  her  as  receiving 
how  much?  How  much  did  you  figure  that  she  re- 
ceived, how  did  you  arrive  at  that? 

A.  Why,  we  figured  on  a  basis  of  sixteen  years, 
seven  and  a  half  dollars  a  day,  for  three  hundred 
days  a  year.  It  was  about  twenty-two  hmidred  and 
fifty  dollars  a  year. 

Q.  In  other  words,  you  figured  that  Mrs. — were 
you  told  that  those  were  tips  that  she 

A.     That's  right. 

Q.  So  you  figured  that  over  a  period  of  sixteen 
years,  in  your  figures,  that  she  received  seven  dol- 
lars and  a  half  a  day,  working  every  day  in  the 
yeir,  practically.  [415] 

A.  Well,  three  hundred  days,  that's  practically 
every  day  in  the  year. 

Q.  That's  six  days  a  week,  practically,  and  Sun- 
days off.  And  so  you  figured  that,  from  what  year 
to  what  year? 

A.  Well,  the  years  we  had  here,  from  1920 
through  1935,  a  total  of  sixteen  years. 
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Q.     1920  to  1935,  a  total  of  sixteen  years. 

A.     ITh-lmli. 

Q.  Did  tliey  tell  yon  that  she  took  a  trip  to 
Europe  and  wasn't  working? 

A.  Well,  we  understood  that  that  was  part  of 
it— 

Q.  Did  you  take  out  the  time  that  she  was  gone 
to  Europe,  or  did  you  pay  her  seven  and  a  half  a 
day  all  the  time  she  was  in  Europe? 

A.     Well,  I  believe  it  was  included  in  there. 

Q.  In  other  words,  you  gave  her  seven  and  a 
half  a  day.  How  could  she  ^,et  tips  when  she  was 
over  in  Europe? 

A.     I  really  don't  know  how  she  could  have. 

Q.     And  when  was  she  married  to  Mr.  Barcott? 

A,     T  don't  know  the  exact  date. 

Q.     How  many  children  did  she  have? 

A.  Well,  there  was  two,  and  three,  I  believe,  as 
far  as  I  know. 

Q.     Two  and  three?  [416]  A.     Well, 

Q.  When  did  you  start  figuring  him  with  an 
exemption  for  a  wife?  Wouldn't  that  be  the  time 
that  you  decided  that  she  was  married? 

A.     That  was  1920. 

Q.  Tu  other  words,  you  have  it  figured  that  they 
were  n^.arried  in  1920? 

A.  That's  when  the  exemption  came  through, 
yes,  1920. 

Q.  Well,  now,  who  told  you  that  they  were  mar- 
ried in  1920? 

A.     We  were  told  that  it  was  around  1920. 
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Q.     Aroimd  1920.   By  whomi 

A.     I  ]ielieve  it  was  Mr,  Barcott. 

Q.  Mr.  Barcott  told  you  that  he  was  married 
around  1920,  and  you  gave  him  an  exemption  for 
a  wife  from  that  date,  is  that  right? 

A.     That's  right. 

Q.  Now  when  did  you  give  him  his  first  exemp- 
tion for  a  child "? 

A.  Well,  I  believe  his  son  came  over,  so  we  gave 
him  two  hundred  dollars  in  that  year,  too,  that  year. 

Q.     You  gave  him  what? 

A.  We  gave  him  two  hundred  dollars  for  his  son, 
that  was  born  over 

Q.     Exemption?  [417]  A.     Yeah. 

Q.     For  his  son,  when?  When  did  you  start  that? 

A.     In  1920,  two  hundred  dollars. 

Q.  Right  away.  And  when  was  the  next  child 
that  you  gave  him  an  exemption  for? 

A.     I  believe  it  was  1924.  Q.     1924? 

A.  I'll  have  to  check  that  and  see.  Yes,  it  would 
be  1924  when  a  change  was  made.  Yes,  1924  would 
be  eight  hundred  dollars. 

Q.  Eight  hundred  dollars,  that  would  be  for 
another  child,  is  that  right? 

A.     That's  right,  that's  true. 

Q.  And  did  you  take  any  time  off  for  her  to — off 
from  the  seven  and  a  half  a  day,  for  her  to  have 
this  child?         A.     I  didn't. 
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Q.  You  paid  her  seven  and  a  half  a  day  for 
tips  all  the  time  that  she  was  at  the  hospital  having 
the  child.  And  when  did  you — you  had  another  ex- 
emption for  another  child,  didn't  you? 

A.     1925. 

Q.  And  did  you  give  her  any  time  off  then  to 
have  the  child,  or  did  you  pay  her  seven  and  a 
half  all  the  time  that  she  was  having  the  child? 

The  Court:  You'll  have  to  answer  out,  we  don't 
get  your  nod. 

The  Witness:     I  beg  your  pardon,  your  Honor. 

A.     No,  we  didn't  take  that  into  consideration. 

Q.     You  didn't  take  that  into  consideration* 

A.     No. 

Q.  Did  they  tell  you  that  she  was  a  cook  some 
of  the  time? 

A.     No,  I  don't  remember  anything  oti  that. 

Q.  Did  }'Ou  give  her  time  for  tips  when  she  was 
a  cook,  just  as  much  as  when  she  was  a  waiti-ess? 

A.  Well,  we  just  took  a  blanket  seven  and  a  half 
dollars  a  day. 

Q.  No  matter  whether  she  was  away  on  trips 
or  having  children  or  anything,  you  just  gave  her 
seven  Tiad  a  half  a  day  and  making  it  clean. 

A.     That's  right. 

Q.  Your  figures  would  be  entirely  different  if 
the  tips  had  been  only  four  dollars  a  day,  wouldn't 
they? 

A.     Yes,  it  would  have  made  a  difference. 
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Q.  Now,  turning  to  your  exhibit  number  three, 
you — living-  expenses,  seven  hundred  and  fifty  dol- 
lars a  year.  That's  what  you  charged  in  1919,  is 
that  right? 

A.     That  is  correct. 

Q.  He  was  married  that  year,  according  to  your 
figures.  [419]j 

A.     I  believe  he  w^as  married  in  1920. 

Q.  Well,  seven  hundred  and  fifty  dollars  was 
living  expenses  in  1920.  He  was  married  that  year, 
is  that  right  f  And  seven  hundred  and  fifty  dollars 
in  1921.  He  was  married  that  year. 

A.     That's  right. 

Q.  And  a  thousand  dollars  in  1922,  is  that  right? 
And  he  was  taking  an  exemption  for  a  child  at  the 
same  time.  Then  you  jumped  his  livmg  expenses 
to  fifteen  hundred  dollars  a  year.  What  was  the 
basis  of  that  kind  of  figuring? 

A.  There  was  no  particular  basis.  I  mean,  in 
other  words,  your  living  expenses  was  more  or  less 
a  guess  on  it. 

Q.  Were  you  juggling  these  figures  in  order  to 
get  a  certain  result? 

A.     No,  we  weren't  juggling  any  figures. 

Q.  What's  your  reason  for  gouig  from  seven- 
fifty  to  one  thousand,  to  fifteen  hundred? 

A.  Well,  it's  'iust  an  estimate  all  the  way 
through  on  it. 

Q.  Well,  then  you  get  down  to  1931,  and  then 
you  go  to  1932  and  you  only  charge  him  twelve 
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himdred  dollars  for  living  expenses.    Why  do  you 
drop  down  from  fifteen  hundred.    Had  it  become 
cheaper  to  live  for  him  after  1930  ?  [420] 

A.  That  is  just  another,  as  I  say,  just  another 
estimated  fig:ure  that  we  used. 

Q.  Who  c^ave  you  these  fiipfures,  or  did  you  just 
pick  them  out  of  the  air"? 

A.  We  just  assumed  that  it  would  take  approxi- 
mately so  much,  we  talked  to  him 

Q.    Who  are  "we"? 

A.  Mr.  Barcott  said  it  would  cost  so  much  may- 
be to  live,  or  somethink  like  that. 

Q.     You  mean  you  and  Mr.  Barcott  together? 

A.     Well,  my  partner  was  with  me,  and  so  forth. 

Q.     Who  is  your  ])artner?  A.     Mr.  Vale. 

Q.  Mr.  Vale.  So  you  and  Mr.  Vale  and  Mr.  Bar- 
cott, you  were  assuming  all  these  things  in  order 
to  get  these  figures  together,  is  that  right? 

A.  We  assumed  his  living  expenses  would 
amount  to  so  much. 

Q.  Well,  did  he  give  you  any  reason  why  they 
should  drop  fifteen  hundred  to  twelve? 

A.     No,  there  was  no  reason  given. 

Q.     Well,  that 

A.  We  told  him — we  asked  him  if  a]iproximately 
that  would  be  right,  and  he  said,  "Well,  probably  it 
would  be  about  right."  [421] 

Q.  Well,  he  had  more  children  in  1930  and  "31 
than  he  had  in  1923,  didn't  he?  He  didn't  have  any 
children  living  with  him  in  1923.  He  had  a  boy 
in  Yugoslavia,  and  you  give  him  fifteen  hundred 
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dollars  a  year  to  live  on,  and  in  1934 — '33,  '34,  '35, 
'36,   '37,    '38,   '39,  and  clear  up  to  1945,  you  just 
charged  him  twelve  himdred  dollars,  and  gave  him 
twelve  hundred  dollars  for  yearly  living  expenses. 

A.     That's  an  estimate. 

Q.  Does  that  seem  logical  to  you  as  an 
accountant "? 

Mr,  Gagliardi:  I  object,  if  your  Honor  please, 
because  of  the  conclusion  the  jury  draws 

The  Court:     Objection  will  be  overruled, 

A.  Well,  it's  hard  to  tell  on  living  expenses.  In 
other  words,  I  don't  think — I  personally  do  not 
feel  that  you  can  determine  any  particular  or  any 
exact  amount  of  living  expenses  in  comparison 
from  one  to  another.  It  depends  on  the  type  of 
family  they  are,  how  they  live,  and  so  forth. 

Q.  Well,  you're  u}^  here  as  an  experienced  ac- 
countant, aren't  you?  A.     That's  correct. 

Q.  And  you're  testifying  to  this  Court  and  jury 
concerning  figures,  and  you're — that's  your  busi- 
ness, isn't  it?  [422]  A.     That's  right. 

Q.  You  do  this  all  day  long  for  other  people,  as 
well  as  Mr.  Barcott.  A.     That's  correct, 

Q.  Now,  does  it  seem  sensible  to  you,  as  a  cer- 
tified public  accountant,  that  a  man  in  1923,  when 
he  had  no  children,  would  spend  fifteen  hundred  dol- 
lars a  year  to  live  on,  and  from  1932  up  to  1946,  all 
during  these  war  years  and  everything,  he  only 
spent  twelve  hundred  dollars  a  year  to  live  on? 

A.     It's  a  possibility, 

Q.     You  believe  that? 

A.     I  said  it's  a  possibility. 
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Q.  And  you'd  stake  your  reputation  as  a  certi- 
fied public  accountant,  on  that  statement? 

A,     A  possibility,  that  is  correct. 

Q.  Now  takint?  all  the  figures  that  you've  put 
toji^ether  here  with  all  these  seven  dollars  and  a 
half  every  day  over  all  these  years,  and  down  to 
the  item  in  exhibit  number  three,  you  still  show  an 
understatement  of  income,  don't  you?  That  they 
are  still  liable  in  income  tax. 

A.     No,  I  wouldn't  say  that. 

Q,  Well,  don't  you  show  a  difference  of  forty- 
three  thousand,  six  hundred  and  eic^hty-six  dollars 
and  eiG:hteen  cents,  which  is  an  understatement  by 
them—  [423] 

A.  Oh,  I  see  what  you  mean.  Excuse  me,  I 
didn't  quite  understand. 

Q.     Isn't  that  correct? 

A.     Yes,  that's  ricjht. 

Mr.  Pomeroy:     That's  all. 

Redirect  Examination 
By  Mr.  Gagliardi : 

Q.  Mr.  Birch,  in  1920  what  exemption  do  you 
give  Mr.  Barcott,  what  living  expenses  you  allowed 
to  him,  according  to  your  figures? 

A.     In  when? 

Q.     1919. 

A.     Seven  hundred  and  fifty  dollars. 

Q.     And  in  1920  how  nuich? 

A.     Seven  hundred  and  fiftv  dollars. 
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Q.     And  in  1921  ? 

A.     Seven  hmidred  and  fifty  dollars. 

Q.     And  then  in  1922,  you  increased  to  what? 

A.     A  thousand  dollars. 

Q,     Was  tliat  the  time  when  the  child  was  born? 

A.  Yes,  I  believe  that  is  correct.  In  1924  there 
was  an  additional  child. 

Q.     Hov/  many  children  did  they  have  in  1924? 

A.     They  had  tv/o. 

Q.  Two  children.  Then  between  1920  and  1924 
WTre  two  children  born.  In  1923,  do  you  increase 
the  amomit  for  living  expenses  to  fifteen  hundred 
dollars  ? 

A.     That  is  correct,  we  increased  it. 

Q.  And  you  keep  that  up  until  1932,  is  that 
right?  A.     That  is  right. 

Q.  Was  that  the  time  when  John — that  is,  Anton 
worked  in  the  restaurant  himself  and  become  self- 
supporting,  and  then  he  got  married? 

A.  I  don't  remember  the  exact  date  that  he  got 
married. 

Q.  Anton  got  married  in  either  '33  or  '34,  I 
don't  recall — the  jury  will  remember — but  is  that 
the  reason  you  reduced  the  amount  of  expenses  from 
fifteen  hundred  to  twelve  hundred  dollars? 

A.  Yes,  and  that  year,  well  he  had  three  de- 
pendents for  a  ]ieriod  of  years,  and  in  '31  it  dropped 
to  two. 

Q.     And  then A.     In  '32  it  was  two. 

Q.     Two,  and  in  '33  Avhat  were  they? 

A.     In  '33  there  Vv'as  two.   He  had  two. 
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Q.     And  up  to  what  date? 
A.     Well,  we  have  it  all  the  way  through. 
Q.     All  the  way  through,  only  two.  [425] 
A.     Yes. 
Q.    And  was  that  the  reason  that  you 


A.  It  could  liave  been  the  reason.  T  don't 
remember  now. 

Q.  You  were  called  about  a  week  before  this 
case  was  tried  and  you  7irepared  this  report. 

A.     That's  right. 

Q.  Now,  in  allowing  Mrs.  Barcott  to  take  a  trip 
to  Europe,  you  didn't  allow  any  deduction  for  her 
regular  income  of  seven  dollars  and  a  half  in  tips 
which  you  allowed? 

A.     No,  we  didn't  make  a  deduction  for  that. 

Q.  You  did  not  take  in  consideration  that  she 
had  six  thousand  dollars  when  he  started  out  in 
busiiiess  ?  A.     No. 

Q.     Would  one  offset  the  other? 

A.  Well,  it  would  take  a  little  figuring,  but  I 
believe  it  would. 

Q.  And  the  same  is  true  when  she  give  the  birth 
to  the  children?  How  manv  days  in  the  year  you 
figure  that  there  was  her  seven  dollars  and  a  half 
income  include?   How  many  days  in  a  year? 

A.     Thi*ee  hundred  days. 

Q.  Three  hundred  days.  You  left  the  fifty-two 
days  out. 

Mr.  Gagliardi:     That's  all.    [426] 
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Recross-Examination 
By  Mr.  Pomeroy : 

Well,  Mr.  Birch,  you  said  it  would  take  a  little 
figuring.  When  one  six-thousand-dollar  item  would 
offset  another  figure  of  her  trip  to  Europe,  now 
how — ^you  just  do  a  little  figuring  and  show  us  how 
a  six-thousand-dollar  item  is  offset  by  one  hundred 
days  at  seven  dollars  and  a  half  a  day. 

A.  I  didn't  say  it  was  exactly  offset;  I  said  it 
would  approximately  be  the  same. 

Q.     Well,  how  do  you  figure  that? 

A.     It  wouldn't  be,  it's  true. 

Q.  Well,  what  would  be  the  figure,  between  six 
thouand  dollars  and  a  hundred  days  at  seven  dol- 
lars and  a  half  a  day  ?  If  you  can  say  that 's  approx- 
imately the  same,  why,  you  show  us  the  figures. 

A.  Well,  maybe  that — there  is  quite  a  bit  of 
difference  in  there,  there's  about  five  thousand 
dollars. 

Mr.  Pomeroy:     That's  all.    [427] 

Redirect  Examination 
By  Mr.  Gagliardi: 

Q.     That  is  five  thousand  dollars  to  our  credit? 

A.     That's  right. 

Q.  Well,  my  question  as  propounded  to  you  was 
not  to  give  us  the  correct  figures,  it  was,  would  the 
six  thousand  dollars  offset  any  possible  day  that  you 
didn't  take  in  consideration? 

A.     It  could  have,  yes. 

Mr.  Gagliardi:     That's  all. 

(Witness  excused.) 
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The  Court:     Do  you  liave  any  other  witnesses'? 

Mr.  Gagliardi:  I  tliink  that  \vc  have  no  otliei- 
witnesses,  Your  Honor,  some  stipulation  that  will 
have  to  be  made  between  counsel,  if  two  counsel 
have  agreed.  I  don't  know  what  they  are,  but  maybe 
they 

Mr.  Pomeroy:  There  was  a  stipulation  to  be 
agreed  upon,  and  also  I  would  like  to  call  Mr.  Bar- 
cott  back  for  a  few  more  questions. 

The  stipulation  is  to  the  effect  that  [428]  Thomas 
F.  Ray  was  a  qualified  attorney  engaged  in  the 
practice  of  the  law  in  the  Citj''  of  Tacoma,  from 
1906  until  his  death  in  1944 ;  that  John  Barcott  was 
a  client  of  Mr.  Ray  for  a  period  of  about  fifteen 
years,  beginning  about  1928;  that  about  May,  1943, 
Mr.  Ray  removed  all  of  his  office  records  and  files 
from  his  office  in  the  Puget  Sound  Bank  Building, 
Tacoma,  to  his  daughter's  home  near  the  Lake- 
side Boat  Club,  American  Lake;  and  that  after  his 
death,  sometime  up  until  the  present  time,  these 
files  have  become  lost,  scattered,  or  destroyed. 

My.  Hale :  There  is  a  stipulation  between  coun- 
sel for  both  sides,  if  Your  Honor  please. 

The  Court:  Very  well,  the  stipulation  will  be 
entered  as  a  fact.  The  Court  heard  the  reading  of 
the  stipulation  in  reference  to  INIr.  Barcott 's  em- 
ployment, and  what  records  Mr.  Ray  had  during 
th;it  time  was  lost  after  the  death  of  Mr.  Ray.  That 
is  a  statement  of  fact. 

Mr.  Pomeroy:  There  is  another  stipulation,  if 
the  Court  })lease,  that  on  the  income  tax  return  of 
John  Barcott  for  the  vear  1945,  there  is  an  item 
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of  twelve  hundred  dollars  as  being  received  by  [429] 
John  Barcott  under  the  heading  of  "Other  Sources, 
Miscellaneous"  and  that  this  twelve  hundred  dollars 
v/as  added  to  the  income  tax  return  by  the  persons 
preparing  the  same,  on  the  instructions  of  Mr. 
Ursich,  the  attorney  for  Mr.  Barcott. 

Is  that  the  stipulation  *? 

Mr.  Ursich:  To  compensate  for  food  which 
might  have  been  taken  out  of  the  restaurant  at  that 
time  by  Mr.  Barcott, 

The  Court:  The  jury  will  understand  the  stipu- 
lation just  made  as  taking  out  of  the  case  that  par- 
ticular item  as  it  is  agreed  liy  both  parties  that 
situation  actually  took  place. 

Mr.  Gagliardi :  I  have  Mr.  Birch  for  a  little  fur- 
ther testimony,  Your  Honor.  I  had  forgot  a  few 
questions  concerning  dividends  and  interest,  which 
I  didn't  question  him.   Mr.  Birch,  will  you 

Mr.  Pomeroy:  Well,  I'll  stipulate  that  he  has 
dividends  and  interest  and  they  are  approximately 
the  same  as  what  we  have  in  there. 

Mr.  Gagliardi:  And  that  it  is  reported  in  the 
income  tax 

Mr.  Pomeroy:     It  is  reported.  [430] 

Mr.  Gagliardi:     That's  right. 

The  Court :  And  you  say  you  have  a  short  ques- 
tion of  the  defendant,  or  twof 

Mr.  Pomeroy:  I  have  two  or  three  questions,  it 
is  not  very  long. 

The  Court :     The  defendant  will  take  the  stand. 

The  Clerk:  Plaintiff's  Exhil)it  20,  for  identi- 
fication. 
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tlie  Defendant,  resinned  the  stand  for  further  ex- 
amination ai)d  testified  as  follows: 

Reciross-Examination 
By  Mr.  Pomeroy: 

Q.  You  are  being  handed  what  is  marked  for 
identitication  as  Plaintiff's  Exhibit  No.  20,  and  I'm 
asking  you  whether  or  not  your  name  appears  on 
that  exhilnf?  A.     Yeah. 

Q,     And  you  signed  that,  did  you? 

A.     Yeah,  1  signed  it.  [431] 

Q.     And  is  that  a — well,  just  a  moment. 

A.     You  mean  this  one  here? 

Q.     Down  at  the  bottom. 

A.     Yeah,  that's  right. 

Q.  You  are  being  haiided  what  is  marked  for 
identifi 


The  Clerk:  Plaintiff's  Exhibit  No.  21,  for  iden- 
tification. 

Q.     what    is    marked    for    identification    as 

Plaintiff's  Exhibit  No.  21,  and  I'm  asking  you 
whether  or  not  your  signature  on  that  exhibit? 

A.     Yes. 

Q.  You  signed  it,  did  you?  What  was  your  an- 
swer ?  A.     Yes. 

Mr.  Pomeroy:  If  the  Court  please,  I  am  now 
offering  Exhibits  20  and  21. 

The  Court:     Any  objection,  Mr.  Gagliardi? 

Mr.  Gagliardi:     We  have  no  objection. 

The  Court:     Tliov  may  be  admitted. 
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(Whereupon  the  income  tax  returns  of  John 
Barcott  for  the  years  1938  and  1939  were  ad- 
mitted in  evidence  as  Plaintiff's  Exhibits  No. 
20  and  21,  respectively.)  [432] 

Q.  All  right,  novr,  Mr.  Barcott,  Exhibit  No.  20 
is  your  income  tax  return  for  1938,  and  that  was 
prepared  by  Mr.  Thomas  Ray,  who  was  your  attor- 
ney, is  that  correct?  A.     Yes. 

Q.  And  he  prepared  this  merely  from  figures 
that  you  gave  him,  is  that  correct? 

A.     From  my  books,  yeah. 

Q.     From  figures  that  you  gave  him. 

A.     Yeah,  from  the  books. 

Q.  And  in  1939,  which  is  Plaintiff's  Exhibit  No. 
21,  your  income  tax,  that  was  prepared  by  Thomas 
Ray,  is  that  correct?  A.     Yeah. 

Q.  And  that  was  prepared  ])}'  him  from  figures 
that  you  gave  him? 

A.     Yeah,  from  the  books. 

Q.  Well,  you  told  him  the  figures,  isn't  that 
correct  ? 

A.  Yes,  he  was,  he  got  the  book  and  figured  out 
of  the  books. 

Q.     Yeah,  but  you  did  the  figuring,  didn't  you? 

A.  No,  he  was  figuring  himself  how  much  we 
take  in,  how  much  we  pay  out  and  everything  else. 

Q.  Well,  weren't  some  of  those  books  written  in 
different  tongue  and  a  different  language  than 
English?  [433] 
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A.  Well,  it  was,  he  asked  me  for  what's,  liovv 
much,  what's  how  much  we  take  in  and  how  much 
we  pay  out,  and  how  much  there's  left.  And  he 
knows  what  it  is.  So  many  years  he  was  doing 
that,  and  so  sure  lie  knows  that. 

Q.  I  believe  you  testified  that  you  liad  a  condi- 
tional sales  contract  on  this  electric  stove  at  your 
home,  in  sometime  in  1938,  and  you  made  payments 
on  that,  is  that  correct? 

A.     Something — that's  right, 

Q.  All  rig] it.  Now,  in  1940  didn't  you  buy  some 
equi])ment  from  the  City  of  Tacoma  Public  Utilities 
for  a  hundred  and  one  dollars  and — this  is  in  1940, 
and  also  taken  on  conditional  sales  contract  and 
you  made  payments  on  that?  A.     1940? 

Q.     Yes. 

A.  It  must  l)e  toaster,  electric  toaster  for  Oyster 
House. 

Q.  All  right.  Now,  I'll  ask  you  whether  or  not 
you  didn't  buy  some  equipment  in  1942  from  the 
Robar  Manufacturing  Company  for  three  hundred 
and  six  dollars,  and  you  also  bought  that  on  a  con- 
ditional sales  contract?  A.     Robar? 

Q.     Yes. 

A.     Something  for  the  Oyster  House,  it  must  be. 

Q.  Yeah,  and  you  bought  that  on  a  conditional 
sales  contract.  [434] 

A.     I  think  so,  on  payments,  yeah. 

Q.  I'll  ask  you  whether  or  not  in  1939,  Octo- 
ber 18,  that  you  didn't  buy  from  the  Underwood- 
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Elliott-Fisher  Company  equipment  in  the  amount 
of  sixty-six  dollars  that  you  bought  on  a  conditional 
sales  contract. 

A.  Yeah,  I  did,  I  thinks.  I  no  have  to  pay— I 
know  I  no  have  to  pay  any  interest  on  it,  so 

Q.  And  I'll  ask  you  whether  or  not  in  1937,  you 
didn't  buy  furniture  from  the  Kaufman  Leonard 
Company,  and  signed  a  conditional  sales  contract 
and  make  payments  on  that  for  furniture  in  the 
sum  of  four  hundred  forty-eight  dollars? 

A.     I  thinlv,  I  think  so. 

Q.  Now,  did  you  pay  for  those — those  payments 
on  all  the  things  I've  just  mentioned  to  you,  from 
your  wife's  tips  or  from  your  earnings? 

A.  Now  from  my  wife  tips  at  that  time,  I  bought 
those  things  from  the  restaurant,  I  pay  from  the 
restaurant. 

Mr.  Pomeroy:     That's  all  [435] 

Redirect  Examination 
By  Mr.  Gagliardi : 

Q.  Were  those  that  you  bought  from  the  City  of 
'Tacoma,  who  bought  it,  your  wife  or  yourself? 

A.     No,  myself,  for  the  Oyster  House. 

Q.     For  the  Oyster  House? 

A.  He  says,  you  no  have  to  pay,  he  says  five 
dollars  a  month,  that's  all  we  had  to  give  him,  he 
says  you  no  have  to  be  bothered  or  anything,  that's 
the  reason  I  do  it. 

Mr.  Gagliardi:     That's  all. 

Mr.  Pomeroy:     That's  all. 

(Witness  excused.) 
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The  Court:  Do  you  liave  any  further  evidence, 
Mr'  Gagliardi? 

Mr.  Gagliardi :  We  have  no  further  evidence, 
Your  Honor. 

(Defense  rests.)  [436] 

The  Court:  Do  you  liave  any  rebuttal,  Mr. 
Pomeroy  ? 

Mr.  Pomeroy:     One  witness. 

The  Court :     How  long  will  it  take  ? 

Mr.  Pomeroy:     Well,  two  or  three  minutes. 

The  Court:  Since  it  is  past  the  hour  for  lunch, 
we  will  take  intermission  now  until  two  o'clock, 
ladies  and  gentlemen  of  the  jury. 

(Noon  recess.)  [437] 

2:00  o'clock  P.M. 

Mr.  Pomeroy :  We  have  decided  to  rest  our  case, 
with  the  evidence  already  in,  so  at  this  time  the 
Government  rests  also. 

The  Court:  Well,  there  are  some  matters,  ladies 
and  gentlemen,  that  the  Court  needs  to  take  up  in 
the  absence  of  the  jury,  and  I  am  going  to  ask  that 
you  just  step  outside  the  hall  there  and  close  the 
door,  and  the  Court  will  take  up  these  matters. 

(Whereupon,    the    jurors    retired    from    the 
courtroom. ) 

Now,  Rule  30  of  the  Federal  Rules  of  Procedure 
provides  that  the  Court  inform  counsel  of  its  pro- 
posed action  on  the  requests,  prior  to  the  arguments 
to  the  jury,  but  the  Court  shall  instruct  the  jury 
after  arguments  are  completed  and  I  am  going  to 
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at  this  time  indicate  to  you  on  your  requests  the 
attitude  that  the  Court  takes  in  reference  to  them, 
taking  up  first  the  request  of  the  plaintiff. 

Mr.  Gagliardi:  May  we  be  heard  first  on  our 
motion  for  judgment  of  acquittal,  Your  Honor?  We 
desire  at  this  time  to  make  our  motion  that  Your 
Honor  enter  a  judgment  of  acquittal.  [438] 

The  Court:  Yes,  you  may  be  heard  now.  I  am 
not  going  to  hear  any  argument  on  the  matter.  I 
will  let  you  make  your  motion  because  I  gave  you 
almost  an  hour's  time  at  the  conclusion  of  the  Gov- 
ernment's case.  [439] 

Mr.  Ursich :  Very  v»'ell,  if  Your  Honor  please, 
I  will  just  make  a  brief  statement. 

Your  Honor,  at  this  time  we  are  again  asking 
the  Court  to — we  are  making  a  motion  at  this  time 
for  a  judgment  of  acquittal  on  the  grounds  and  for 
the  reason  that  there  is  insufficient  evidence  upon 
which  to  convict  the  defendant  as  charged.  The 
indictment  and  the  bill  of  particulars  indicates  that 
we  were  to  be  put  on  proof,  they  would  be  showing 
an  income  from  a  certain  business  known  as  the 
California  Oyster  House. 

I  submit  to  Your  Honor  at  this  time,  that  there 
has  been  no  evidence  whatsoever  introduced  to  the 
effect  that  any  income  was  derived  from  said  busi- 
ness which  was  not  previously  reported  by  the  de- 
fendant. 

The  Court:  Well,  I  suppose  you  submit  the 
authorities  that  you  did  at  the  close  of  the  Govern- 
ment's case,  and  the  arguments  that  you  made  at 
that  time  vou  desire  to  have  considered  at  this  time 
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Mr,  Ursicli:  Yes.  Wc>  have  some  further  au- 
thorities on  the  matter  of  the  bill  of  particulars 
which  we  can  submit  to  Your  PTouoi-  in  writing,  or 
I  can  briefly 

The  Coui't:  No,  I  do  not  think  that  is  necessary, 
Mr.  Ursich.  1  shall  have  to  deny  the  motion  [440] 
and  grant  you  an  exception. 

Mr.  Ursich:     Very  well. 

The  Court:  Now,  we  will  take  up  this  matter  of 
the  instructions. 

On  the  plaintiff's  request  that  Instruction  No.  1, 
that  is  given  in  substance,  though  the  language  may 
be  somewhat  different  than  that  submitted  by  the 
plaintiff. 

The  requested  Instruction  No.  2  is  likewise  going 
to  be  given  by  the  Court  in  substance,  and  the  same 
is  true  of  the  requested  Instruction  No.  3. 

The  requested  Instruction  No.  4  is  given. 

Now,  as  to  the  defendant's  requested  instructions, 
defendant's  Instruction  No.  1  will  be  given  in  sub- 
stance. 

Defendant's  requested  Instruction  No.  2,  the  first 
paragraph  of  it  will  be  given  in  substance,  the  para- 
graph beginning  with  line  20,  sub  (a),  is  refused, 
and  (b),  beginning  with  line  24  is  given  in  sub- 
stance, and  (c),  beginning  on  line  28,  continuing 
through  to  the  next  page,  is  refused. 

Instruction  No.  3  as  requested,  is  given  in  sub- 
stance, and  the  same  is  true  of  Instruction  No.  4 
as  requested.  [441] 

Instruction  No.  5  is  given. 

Instruction  No.  6  is  given  in  substance. 


410  John  Barcott  vs. 

Instruction  No.  1,  the  first  paragraph  of  it  is 
given  in  substance.  The  second  paragraph  is  re- 
fused as  not  being  an  issue  in  this  case. 

The  supplemental  instruction  which  I  have  imm- 
bered  8,  for  the  purpose  of  the  record,  is  given  in 
part  and  refused  in  part.  The  second  paragraph 
of  your  Instruction  No.  8  is  given  generally,  in  lan- 
guage other  than  the  language  in  which  you  have 
sumitted  it. 

That  part  of  the  first  paragraph  of  your  Instruc- 
tion No.  8  will  be  given  which  reads: 

"You  will  not  be  justified  in  this  case  of  con- 
victing the  defendant  of  having  wilfully  and  know- 
ingly attempted  to  defeat  and  evade  the  payment 
of  his  just  tax." 

That  is  not  in  that  language,  but  the  last  phrase 
of  it  is  not  being  given.  That  is  the  language 
reading : 

"If  you  find  that  small  amounts  were  omitted 
from  his  income  tax  return  which  could  easily  be 
overlooked  or  forgotten  by  the  defendant."  The 
Court  declines  to  give  that,  and  I  might  state  to 
counsel,  because  the  Court  is  going  to  instruct  very 
specifically  upon  the  [442]  fact  that  there  must  be 
a  wilful  attempt  to  evade  the  tax.  The  language 
of  the  act  doesn't  state  the  amount.  It  may  be  a 
large  amount  or  it  may  be  a  small  amount,  or  it 
may  be  an  indefinite  amount,  and  of  course  if  it  was 
an  unintentional  evasion  of  some  small  item,  why 
it  would  not — could  not  possibly,  under  the  general 
instructions  as  the  Court  gives  them 
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Mr.  Gagliaidi :  Under  the  rule  is  it  incumbent 
upon  the  defendant  to  except  now,  Your  Honor,  or 
the  exceptions  aUowed  without  he  taken? 

The  Court :  I  think  you  might  as  well  make  your 
exceptions  if  you  wish  now,  as  to  what  the  Court 
has  refused  to  give,  but  you  will  have  an  opportu- 
nity at  the  conclusion  of  the  case,  in  the  absence  of 
the  jury,  to  make  your  exceptions  to  the  instruc- 
tions as  a  whole. 

Mr.  Gagliardi :  Then  at  this  time  the  defendant 
excepts  to  Your  Honor's  refusal  to  give  that  part 
of  Instruction  No.  2  which  Your  Honor  has  desig- 
nated you  refuse  to  give. 

Also  the  part  of  Instruction  No.  7  which  Your 
Honor  has  refused  to  give,  and  that  part  of  In- 
struction No.  8  which  Your  Honor  has  refused  to 
give  to  the  Jury.  [443] 

The  Court:  The  exceptions  will  be  noted  and 
allowed,  Mr.  Gagliardi. 

Now  you  may  bring  in  the  jury. 

Mr.  Pomeroy:  It  is  my  understanding  we  will 
have  an  hour,  each  ? 

The  Court:     Yes. 

Mr.  Pomeroy:  I  would  like  to  be  notified  when 
I  have  talked  a  half  hour  so  I  can  gauge  my  time, 
and  I  suppose  I  will  have  the  balance  of  the  hour 
for  concluding  my  argument? 

The  Court:     Yes. 

(Whereupon,  the  jurors  resumed  their  seats.) 

The  Court:  You  may  pioceed  now,  Mr.  Pom- 
eroy. v;itli  the  argument.  [444] 
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Mr.  Pomeroy:  If  the  Court  please,  and  counsel, 
and  ladies  and  gentlemen  of  the  jury: 

Although  I  think  for  practically  all  of  you  this 
is  your  first  opportunity  to  be  a  juror,  I  want  to 
thank  you  for  your  kind  attention.  You  have  all 
been  very  attentive  to  this  case,  and  it  is  an  impor- 
tant case.  It  is  important  to  Mr.  Barcott,  the  de- 
fendant, and  it  is  also  important  to  the  government. 
We  are  each  going  to  argue  our  side  of  the  case 
to  you,  and  after  that  the  Court  will  give  you  in- 
structions. These  instructions  are  going  to  be  given 
to  you  orally ;  they  are  not  written  in  Federal  Court, 
and  then  you  will  retire  with  the  exhibits  which 
have  been  admitted  in  evidence,  and  your  recollec- 
tions of  the  evidence  and  instructions  of  the  Court, 
to  deliberate  and  bring  in  a  verdict  in  this  case. 

Sometimes  I  think  that  an  argument  is  kind  of 
an  anticlimax  to  a  trial.  A  case  is  tried  on  wit- 
nesses, and  the  facts,  and  when  you  clearly  have 
those  in  mind,  why,  it  isn't  necessary  for  the  attor- 
neys to  argTie,  because  after  all,  all  we  can  do  is 
argue  the  way  we  see  the  case  and  try  to  recollect 
as  closely  as  we  can  what  we  think  the  witnesses 
said  to  you  on  the  stand  and  what  we  believe  about 
their  story. 

You  don't  have  to  believe  any  of  us  attorneys  as 
to  what  we  say  in  this  argument,  because  [445]  you 
have  your  own  recollection.  In  fact,  you  are  closer 
to  the  witness  than  we  are.  There  isn't  a  witness 
that  has  been  in  this  case  that  I  think  that  I  ever 
saw  before  in  my  life,  so  you  know  just  about  as 
much  about  them  as  I  do.   But  it  is  our  chance,  at 
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least,  to  explain  to  you  what  we  think  the  material 
facts  in  this  case  are,  and  what  we  think  you  should 
pay  attention  to  and  think  al)out  in  bringing  in  the 
type  of  verdict  that  each  attorney  would  like  to  have 
you  bring  it. 

Now  at  the  opening  of  this  case,  if  you  recall,  I 
made  an  opening  statement  of  what  I  tliought  the 
evidence  would  show,  and  I  believe  what  I  stated 
to  you  at  that  time  was  borne  out  when  these  wit- 
nesses took  the  stand,  and  we  proved  to  you  through 
this  evidence  the  various  things  that  I  pointed  out 
in  that  opening  statement,  and  if  you  recall,  I  read 
the  indictment  to  you.  Now  this  indictment,  again, 
is  not  evidence,  but  the  original  of  it  will  go  to  the 
jury  room  with  you,  merely  to  point  out  to  you  what 
the  defendant  is  charged  with. 

In  this  indictment,  as  I  told  you,  contains  three 
counts.  Each  of  them  relate  to  a  wilful  evasion  of 
income  taxes.  The  first  count  deals  witli  the  year 
1943 ;  the  second  count  for  the  year  1945,  and  the 
third  count  for  the  year  1946 — the  third  [446]  count 
1945,  is  that  correct?  Thank  you,  Mr.  Gagliardi. 
And  as  I  told  you  liefore,  the  amounts  involved  here 
must  be  proven  as  substantially  true.  Tliere  must 
1)0  some  substantial  evasion  of  income  tax  in  order 
for  you  to  bring  back  this  verdict  of  guilt,  and  as  I 
pointed  out  to  you  before,  this  is  half  of  the  income 
of  this  community  of  John  Barcott  and  his  wife. 
That  is,  she  reported  just  as  much  as  he  did  on  a 
conununity  basis,  and  therefore,  they  are  not  being 
charged  with  the  half  of  it — of  the  income  that  we 
claim  that  they  actuallv  mad(^-  and  we  point  out  in 
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Count  I  iu  which  the  grand  jury  return  of  the 
indictment,  the  dividends,  $140.00;  interest  a  hun- 
dred forty-one  ninety- three ;  interest  on  bonds 
$200.00;  income  from  business  $24,621.96,  or  a  total 
income  for  the  community  for  the  year  1943  of 
twenty-five  thousand  a  hundred  and  three  dollars 
and  some  cents;  whereas,  he  only  reported  twice 
the  amount  of  $6,720.00,  or  about  half,  and  should 
have  reported  about  twice  the  amount  that  he  did, 
according  to  those  figures. 

In  Count  II  the  charge  is  made  that  he  only 
reported  $5,632.57,  which  is  half  of  the  earnings  of 
the  community,  and  our  allegations  are  when  we 
total  up  what  we  claim  he  made,  that  he  should 
have  reported  $10,426.61 ;  and  [447] 

Comit  III  charges  that  he  claimed  that  he  re- 
ceived as  half  of  the  community  income  $7,388.98, 
and  we  claim  he  should  have  re]?orted  $11,038.92. 

There  is  no  other  way  we  can  present  a  case  to 
you  except  by  bringing  these  witnesses  here,  and 
testifying  as  to  what  they  know  about  these  allega- 
tions that  we  make  in  the  indictment;  and  I  think 
one  of  the  instructions  that  the  Court  will  give  you, 
that  you  are  tlie  triers  of  the  fact.  In  other  words, 
each  one  of  you  is  a  judge  in  himself  or  herself,  of 
the  facts  of  this  case.  The  Court  will  instruct  you 
what  the  law  is,  but  each  one  of  you  is  a  judge  as 
to  whether  the  person  is  telling  the  truth  or  not— 
as  to  whether  or  not  the  facts  are  as  we  claim  them 
to  be.  So,  each  one  of  you  is  a  judge  in  that  respect. 

And  I  believe  the  Court  will  also  instruct  you 
that  if  you  find  that  a  witness  is  testifying  incor- 
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rectly  or  falsely  about  a  material  thing,  you  are 
privileged  to  disregard  his  or  her  entire  testimony. 
And  this  same  instruction  is  true  as  to  the  defend- 
ant, as  much  as  it  is  to  any  witness;  tJiat  if  you 
believe  that  he  has  testified  falsely  in  any  material 
thing,  then  you  are  at  liberty  to  disregard  all — any 
other  testimony  that  he  may  give,  except  that  which 
may  be  corroborated  by  other  good  and  compel (^nt 
proof.  Now  I  want  you  to  bear  that  [448]  instruc- 
tion in  mind,  and  most  of  you,  as  I  understand  it, 
have  never  heard  these  instructions  before,  and 
therefore  I  wish  you  would  pay  strict  attention  to 
that  because  I  think  it  is  impoi'tant  in  this  case  that 
that  instruction  be  given  strict  attention. 

Now  when  you  go  to  the  jury  room,  besides  the 
formal  indictment,  you  will  take  all  these  exhibits 
with  you.  These  exhibits,  as  you  recall,  will  show 
you  the  actual  income  tax  return — a  photostatic 
copy  of  it,  of  Mr.  Barcott,  and  show  you  copies  of 
his  bonds  and  where  he  purchased  them,  so  you  can 
check  the  figures  as  you  recall  them  from  the  evi- 
dence. You  will  have  other  income  tax  returns. 
You  will  have  computations  from  the  bank  and  you 
will  have  photostatic  copies  of  deeds  and  conditional 
sales  contracts,  and  so  forth,  and  you  ought  to  go 
over  them  at  length  in  order  to  ari'ive  at  your 
verdict. 

Now  as  far  as  our  case  is  concerned,  it's  all  con- 
tained in  one  witness,  and  that  is  Mr.  Sw^anson, 
here.  And  as  you  recall,  I  explained  to  you  how 
tliese  amounts  were  arrived  at,  and  then  you  recnll 
last   week   th(\v  had   Mr.   "Birch,   n    certif»ed   puL-ie 
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accountant,  make  a  similar  computation,  and  after 
all  the — I'm  not  much  of  an  accountant  myself — 
I  don't  know  how  many  of  you  are,  but  I  doubt  if 
many  of  you  are  much  of  an  accountant  [449] 
either  when  you  listen  to  the  way  these  other  ac- 
countants go  about  it.  In  fact,  I  need  help  in  fixing 
up  my  own  income  tax.  Well,  after  the  testimony 
is  blown  away,  we  find  that  even  Mr.  Birch  testifies 
that  there  is  an  understatement  of  $43,000.00  in  in- 
come tax  that  he  can't  account  for.  That's  his  own 
testimony  after  the  way  he  figured  it  from  the 
figures  that  Mr.  Barcott  gave  to  him. 

And  Mr.  Swanson  testified  they  found  this  $23,- 
000.00  in  cash,  and  he  was  not  charged  with  that. 
That  was  given  to  him.  We  didn't  even  figure  that 
in  our  computations.  They  took  the  savings  account 
in  the  National  Bank  of  Washington ;  they  took  the 
checking  account  in  tlie  National  Bank  of  Wash- 
ington. They  took  the  United  States  Savings  Bonds 
at  cost,  and  that  is  the  one  item,  as  I  explained  to 
you,  that  jumped  so  much  from  December  of  '42 
until  December  of  '45,  and  broken  down  you  could 
tell  just  exactly  in  what  year,  and  of  course  these 
exhibits  will  show  you — you  can  look  at  the  dates 
on  them.  You  will  find  that  outside  of  those  few 
Baby  Bonds  that  were  bought  in  '37  that  all  the 
bonds  were  bought  during  that — those  years  when 
income  was  so  great  in  the  City  of  Tacoma. 

They  figured  his  home  and  furnishings;  his  busi- 
ness fixtures;  the  stock  in  the  Fisherman's  Pack- 
ing [4-50]  Corporation ;  the  lots  that  he  had  out  here 
in  Tacoma,  and  then  these  other  two  lots  that  he 
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paid,  so  we  tliouglit,  $750.00  for,  and  tliorc  is  a 
sheet  in  lierc,  I  believe,  that  says  that  is  now  a 
thousand  dollars;  and  so  after  yon  compute  the 
whole  thins»'  you  find  these  figures  which  I  r(^ad  to 
you  and  which  you  will  read  when  you  go  into  the 
jury  room  with  that  indictment  and  I  am  sure  that 
these  figures  will  check,  because  you  can  see  what 
a  deal  that  Birch  had  to  go  through  iii  order  to 
clarify  these  figures,  or  change  your  mind  about 
them,  and  when  it  was  all  broken  down,  even  with 
the  figures  that  he  admits  he  put  in  there,  such 
things  as  insurance  company  premiums,  which  he 
as  a  certified  public  accountant  knows  ai'c  not  as- 
sets. All  you  can  put  in  as  assets,  and  most  of  you 
have  insurance  policies,  is  the  cash  surrender  value 
of  that  policy,  not  how  nuich  in  premiums  you  pay 
each  year.  But  after  he  built  the  whole  thing  up,  he 
says  that  the  man  had  thirty  thousand  dollars  on 
December  31,  1945.  Well,  we  found  only  twenty- 
three  thousand,  so  that  is  giving  him  ci'edit  for 
only  seven  thousand  more,  and  still  his  figurc^s  still 
shows  that  he  was  out  forty-three  thousand.  Tf  you 
add  the  seven  thousand  on  he  would  be  fifty  thou- 
sand off.  We  don't  know  where  the  $7,000.00  is. 
Perhaps  at  the  time  Mr.  Bai'cott  had  $7,000.00  some 
place  else  than  in  this  one  [451]  safe  deposit  box 
that  we  happened  to  look  into,  because  as  you  recall, 
in  his  own  testimony  and  in  the  testimony  of  Mr. 
Nielsen,  he  thought  it  was  only  ten  thousand  to 
begin  with  but  it  turned  out  to  be  twenty  thousand. 
Now  these  witnesses  that  testified  before  yon — 
this  case  is — this  is  the  third  dnv,  a  little  ovei'  a 
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week  end,  and  I  would  just  briefly  like  to  go  over 
the  way  that  I — I — I  noticed  these  witnesses  and 
what  they  said,  and  what's  material  to  this  case. 

Mr.  Barcott  at  no  time  until  he  came  into  this 
court  room  has  made  one  iota  of  a  statement  about 
tips,  but  that's  the  defense  that  they  finally  bring 
in  here  at  the  last  minute  at  the  time  of  trial.  I 
think  that  is  a  very  novel  idea.  I  never  heard  that 
one  before,  but  I  think  that's  a  pip.  They  lived  on 
the  wife's  tips  over  all  these  years  and  he  saved 
every  nickel — one  of  the  most  ridiculous  stories  that 
I  have  ever  heard  of.  If  he  can  get  twelve  good 
people  and  true  to  believe  that,  then  he  deserves  to 
be  acquitted,  because  that's  the  most  ridiculous 
•statement — the  most  ridiculous  defense  that  I  ever 
heard  of,  but  he  had  no  defense  until  he  walked 
into  this  court  room.  What  did  he  say  to  Mr.  Swan- 
son  ?  What  did  he  say  to  Mr.  Nielsen  ?  Did  he  ever 
mention  tips?  Did  he  ever  mention  tips  to  anj^- 
body?  No.  When  is  the  first  you  hear  about  if? 
When  he  walks  into  [452]  here.  He  had  to  have  a 
defense.  What  am  I  going  to  do?  Tips,  which  is 
rather  embarrassing  to  the  wife,  to  all  his  friends. 
In  other  words,  his  wife  has  to  take  the  stand,  and 
you  know  as  well  as  I  do  that  the  wife  is  going  to 
protect  her  husband  as  far  as  possible,  and  I  don't 
blame  her.  I  think  that  is  right,  but  to  put  that 
woman  through  that  eraljarrassment  and  getting  her 
on  the  stand  and  telling  the  things  that  she  did,  all 
through  their  married  life,  I  think  is  terrifically 
embarrassing  to  her. 
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Now  she  gets  on  the  stand  and  says  that  she  never 
had  a  day  when  she  received  less  than  seven  dollars 
in  tips.  It  was  often  eight  dollars,  and  sometimes 
on  week  ends  it  was  ten  and  twelve  dollars.  Now 
this,  mind  you — the  testimony  goes  on  from — all 
the  time  she  worked  thei-o,  through  tlie  depression 
and  all  years.  It's  fantastic,  unbelievable. 

Besides  that,  when  they  go  to  cook  up  the  books 
and  fix  up  the  books,  they  give  her  credit  foi-  seveii 
dollars  and  a  half  tips  all  through  those  years,  and 
you  remember  her  own  testimony  was  that  some 
of  the  time  she  wasn't  a  waitress.  She  was  a  cook. 
Are  they  trying  to  tell  us  that  people — customers, 
walked  in  there  and  walked  back  in  the  kitchen 
and  handed  her  a  tip,  so  she  collected  seven  dollars 
and  a  half  worth  of  tips  when  she  [453]  was 
cooking  *? 

She  had  two  children  during  this  time.  Took  a 
trip  to  Europe.  She  had  a  trip — she  said  "T  had 
other  trips,"  something  about  a  world's  fair  in 
California.  Trips  to  Aberdeen,  and  still,  tliey  build 
up  these  books  $7.50  a  day  she  took  in  in  tips.  It's  a 
very  fantastic  story.  I  didn't  cross-examine  her 
much  about  it.  I  can't  see  how  anybody  could  be- 
lieve it,  and  in  the  way  that  a  wife  shoulfl,  she  said 
"I  save  all  m_y  money  to  my  husl)and.  I  never  kept 
anything.  I  gave  him  everything  I  had."  That's 
probably  true.  I  think  this  man  loves  money,  and  I 
think  he  has  held  on  to  whatever  he  could.  T  think 
pro])ably  they  have  lived  frugally,  and  T  think  he 
does  like  money,  but  he  never  was  able  to  accunui- 
late  the  money  that  he  now  lias  except  during  these 
war  years  when  business  was  good  in  Tacoma. 
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Then  one  of  the  worst  pieces  of  acting  I  have 
seen  in  a  long  time  was  when  they  brought  in  this 
poor  woman,  Mrs.  McCord,  and  put  her  on  the 
stand — a  waitress  who  had  been  there  for  years, 
working  now  for  Mr.  Barcott,  and  bringing  out  the 
fact  that  her  son  was  killed  in  the  war  and  making 
her  cry  on  the  stand.  One  of  the  worst  pieces  of 
ham  acting  I  have  ever  seen  anybody  pull  for  a 
long  time,  and  then  try  to  get  the  woman  to  testify 
to  these  tips,  and  she  couldn't.  She  wasn't  [454] 
going  to  get  up  here  and  perjure  herself.  I  think 
she  was  honest,  and  I  felt  sorry  for  her  taking  the 
stand.  She  wouldn't  testify  what  the  tips  were  dur- 
ing the  depression,  and  why?  You  know  as  well  as 
I  do.  They  didn't  make  that  kind  of  monej^  during 
the  depression.  It's  silly  to  even  think  so,  and  I 
think  her  testimony  was  fair  when  she  said  that 
her  average  tips  since  1938  was  a  low  of  $3.00  and 
a  high  of  five.  Now  that's  a  pretty  fair  estimate. 
I  think  that  woman  was  an  excellent  witness.  It's 
too  bad  that  she  had  to  be  dragged  in  here  for  the 
purpose  that  they  used  her. 

Then  they  bring  in  Mrs.  Dasher,  another  wait- 
ress. They  bring  her  in  because  Mrs.  McCord  didn't 
do  a  very  good  job  for  them— they  bring  in  Mrs. 
Dasher.  She  has  been  a  friend  of  theirs  for  about 
twenty  years.  In  fact,  worked  there.  Then  she  tes- 
tifies what"?  Just  exactly  what  they  have  been  look- 
ing for.  Somebody  to  testify  that  they  had  leen 
making  a  lot  of  money  in  tips,  so  she  says  "Yes, 
why  I  was  making  a  lot  of  money  in  tips.   In  fact, 
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I  made  $60.00  a  week  or  sixty  or  better  a  week  in 
this  place."  Now  this  is,  mind  you,  in  1931,  but 
she  gave  up  her  job  and  went  to  California  and 
came  back  and  worked  on  the  Gig  Harbor  line.  If 
a  woman,  such  as  she  appears  to  be,  were  making — 
was  making  sixty  dollars  a  week,  do  you  think  that 
she  would  give  up  that  job?  [455]  That  was  a  pretty 
good  job  in  those  days.  You  think  back  to  1931.  If 
this  waitress  was  making  that  much  money  she 
wouldn't  be  giving  up  that  jol)  to  go  off  some  place 
else  and  come  back  and  work  on  this  other  hmch 
counter. 

Mr.  Knaga  look  the  stand.  He's  a  friend  of  the 
Barcott's,  and  I  don't  know  yet  exactly  what  the 
reason  for  calling  him  on  the  stand  was,  except  to 
prove  that  he  charged — Barcott  charged  Knaga 
some  money.  He  says  he  borrowed  five,  or  six,  or 
seven  hundi'ed  dollars — ^lie  doesn't  remember  how 
nnich,  and  so  he  gave  him  a  deed,  but  the  deed  came 
from  somebody  else  because  Knaga  hadn't  bought 
it  yet — somebody  by  the  name  of  Pellys  gave  the 
deed  to  Barcott,  and  then  he  takes  it  back.  Did  you 
pay  him  any  extra  money  for  the  loan  of  this  five, 
or  six,  or  seven  hundred  dollars?  No,  he  didn't 
pay  any  more.  He  couldn't  explain  why  it  was 
one  thousand  dollars  written  right  in  tliere,  so  if 
he  only  borrowed  five  or  six  hundred  dollars  this 
fellow  Bai'cott  was  really  charging  him  for  it — not 
that  it  makes  a  great  deal  of  difference,  but  it  shows 
he  did  make  some  money  off  of  it.  Whether  that 
was  reported  or  not  I  don't  know. 
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Then  they  had  Anton  Barcott  take  the  stand. 
Now  Anton  Barcott  seems  like  a  pretty  fine  youn^ 
fellow  to  me,  and  I  liked  his  testimony  very  miicli. 
He  worked  [456]  for  his  father  and  his  stepmother 
down  there,  and  lilied  to  work  down  there.  The 
odd  thing  is  that  they  had  him  working  for  carfare 
and  they  gave  him  fifty  cents  once  in  a  while  to  go 
to  a  show  until  he  got  married.  Then  after  he  got 
married  they  paid  him  fifteen  dollars  a  week,  and 
do  you  remember  Barcott 's  story  about  the  real 
estate  contract  and  selling  him  the  house?  He  says 
''Yah,  I  made  him  sign  a  real  estate  contract  and 
made  him  pay  in  the  bank  because  he  was  a  spend- 
thrift with  his  money," — tlirowing  his  money 
around.  Fifteen  dollars  a  week  and  married.  Bar- 
cott says  he  was  a  spendthrift,  throwing  money 
around.  But  he  turns  around  in  1946  and  gives  him 
the  business.  I  guess  he  v;asn't  a  spendthrift  auy 
uioi'e,  he  couldn't  throw  away  that  fifteen  dollars 
a  week  that  he  and  his  wife  earned.  The  3^oung 
fellow  really  worked  down  there  and  I  think  Bar- 
cott got  the  results  of  his  labor,  and  I  don't  know 
yet  who  actually  owns  the  California  Oyster  House 
today  because  Mr.  Barcott  likes  money,  he  got  into 
income  tax  trouble  in  1946,  and  he  turned  around 
and  turned  it  over  to  his  son.  He's  still  a  young 
man.  He's  pretty  healthy.  I  don't  think  he  would 
have  given  it  away  if  he  didn't  have  a  feeling  of 
guilt  about  this  matter.  He  turns  around  and  gave 
it  to  his  son.  It's  a  pretty  close  family.  I  don't 
Icno^v  ^vhether  that  bill-of-sale  or  whatever  was 
made    out    in    actuallv    a    i>o]ia    fide    bill-of-sale    or 
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not,  but  I  certainly  can  find  no  fault  with  Anton 
Barcott,  and  I  certainly  think  it's  rather  odd  to 
call  him  a  man — a  spendthrift  or  throwing  his 
money  away  on  fifteen  dollars  a  week  when  he  was 
married. 

Mr.  Suryan  took  the  stand.  He's  a  brother-in-law 
of  Barcott 's.  Suryan  was  the  one  they  called  in,  as 
you  recall,  because  of  the  fact  that  this  income  tax 
evasion  case  was  started  by  the  fact  that  it  was 
reported  that  Mr.  Barcott  had  received  ten  one- 
thousand  dollar  bills  over  at  the  bank.  This  was  in 
January,  1946.  Mr.  Suryan  takes  the  stand  to  show 
that  he  was  really  the  one  who  was  going  to  borrow 
some  money  from  Mr.  Barcott.  What  is  his  testi- 
mony? Apparently  that  wasn't  vevj  well  straight- 
ened out,  because  he  said  yes,  the  summer  before 
he  was  plamiing  on  having  a  l)oat  built  which  would 
cost  him  about  $40,000.  and  that's  when  he  wanted 
to  borrow  the  money,  the  summer  before.  Then  he 
decided  not  to  build  a  boat,  but  he  was  going  to  buy 
one,  and  then  he  bought  one.  Well,  when  did  you 
Imy  if?  Oh,  just  after  Christmas.  Well  then  they 
henmied  and  hawed  around  a  while,  and  finally  fig- 
ured it  was  over  in  February.  Why  did  they  have 
to  get  it  over  in  February?  Because  he  didn't  go 
down  to  get  these  ten  one-thousand  dollar  bills  until 
January.  That's  why  they  had  to  push  that  over, 
Init  what  is  the  thing  we  should  remember  is, 
tliat  the  man  said  the  first  thing  that  would  be  the 
truth.  When  was  it  that  you  bought  your  boat? 
Now  he  was  not  borrowing  the  money  to  buy  the 
boat.   It  was  the  summer  beforo  that  he  was  going 
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to  build  it,  but  he  was  going  to  buy  a  boat  and 
bought  a  boat  which  he  wasn't  borrowing  any  nione,y 
for,  just  after  Christmas,  You  see  the  two  stories 
don't  fit  in  together  at  alL 

Then  I  felt  sorry  for  poor  Mr.  Birch.  Mr.  Birch — 
who  has  been  a  certified  public  accountant  since 
a  year  ago  May,  was  hired  by  Mr.  Barcott  about  a 
week  ago  to  come  in  here  and  testify  and  to  build 
up  a  system  of  accounting  to  justify  this  tip  busi- 
ness which  we  first  heard  al-out  when  they  came 
into  the  court  room.  He  starts  out,  and  he  admits 
that  none  of  these  figures  are  his  except  just  the 
bank  balances  and  so  on  which  he  had  an  oppor- 
tunity now  to  see,  but  that  everything  was  given  to 
him  as  outlined  by  Mr.  Barcott — that  is  the  amount 
that  they  made,  they  took  the  amounts  that  we 
showed  as  having  been  paid  in  income  tax  and  then 
he  built  this  whole  picture  up  to  the  extent  that  he 
could  justify  the  statement  that  he  was  entitled  to 
have  this  much  cash  on  hand.  In  other  words,  if  he 
didn't  spend  any  money  for  anything,  the  whole 
family  expenses  came  out  of  the  tips  of  the  wife — 
and  he  ends  up  December  [459]  31,  1945,  with  a 
cash  balance  of  |30,166.42.  Now  where  was  that"? 
Could  that  have  been  in  this  other  safe  deposit 
box  that  we  finally  heard  about  sometime  later, 
because,  you  see,  he  showed  us  twenty-three 
thousand  as  being  the  actual  cash  in  money, 
but  Birch  figures  it  up  to  this  $30,166.42.  Now  where 
Mr.  Barcott  had  that  extra  money,  if  these  figures 
are  correct,  I  don't  know,  but  remember  that  he 
has  been  figuring  this  up  so  that  it  builds  up  his 
net  worth  over  all  the  years;  that  he  was  worth  a 
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lot  of  money  even  in  1930 — even  in  1940,  and  it 
wasn't  a  fact,  as  wo  claim;  that  he  made  this 
money  during  the  war  years  here  in  Taeoma.  And, 
yon  know,  he  never  spent  very  much  money.  These 
trips  to  the  World's  Fair  and  back  to  Europe  and 
so  forth,  they  still  were  living  on  what"?  Fifteen 
hundred  dollars  a  year  up  to  1931,  and  then  twelve 
hundred  dollars  a  year  up  to  the  present  date.  That 
is  the  only  expenses  that  they  had. 

Mr.  Birch  in  submitting  his  testimony,  I  think 
explained  to  you  on  the  first  two  oi*  three  questions 
that  I  asked  him,  that  this  is  not  a  ^•ertified  report; 
that  it  couldn't  be.  There  is  nobody  that  can  cer- 
tify a  report  where  he  builds  up  a  bunch  of  figures 
fi'om  what  somebody  else  tells  him,  where  he  can't 
verify  them,  so  although  he  is  introduced  to  you  as 
a  certified  [460]  public  accountant,  this  opinion — 
or  this  evidence  that  he  gives  is  not  certified  to  you 
as  accurate — only  what  Mr.  Barcott  told  him. 

Then  we  get  down  to  Mr.  Barcott 's  own  testi- 
mony. Mr.  Barcott  took  the  stand — I  believe  he 
was  on  the  stand  most  of  one  day,  and  you  have 
observed  him  here  in  the  court  room  and  you  are 
the  judge  whether  or  not  you  believe  the  story  he 
was  telling  you  on  the  stand,  or  not.  You  are  privi- 
leged to  take  into  account  hi  your  deliberations  his 
demeanor  on  the  stand.  How  did  it  appear  to  you? 
Do  you  think  he  was  telling  you  the  truth?  Does 
his  story  hold  together  ?  What  did  he  say  ?  He  ke])t 
referring  to  poor  old  Mr.  Tom  Ray  as  l)eing  his 
attorney,  and  Tom  Ray  had  fixed  up  his  income  tax 
blank.  Tom  Ray  died,  so  because  of  death  can't 
speak,  why  that  was  a  pretty  good  deal. 
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Now  this  morning  we  introduced  exhibits  num- 
bered 20  and  21.  These  were  prepared  by  Mr.  Tom 
Ray,  the  attorney.  If  you  recall  the  stipulation,  we 
stipulated  that  he  w^as  an  old-time  attorney  here  in 
Tacoraa,  and  he  died  some  time,  I  believe,  in  1944, 
and  ])is  records  have  been  scattered  so  we  couldn't 
get  to  them.  These  are  income  tax  returns  prepared 
by  Tom  Ray,  and  let's  see  what  Tom  Ray  says  in  his 
own  handwriting.  He's  not  here  to  speak  for  him- 
self. On  Exhibit  [461]  No.  20,  which  is  the  income 
tax  statement  of  John  and  Katie  Barcott  for  the 
year  1938,  it  is  signed  by  Thomas  Ray,  and  he 
inserts  this,  and  you  will  have  it  in  the  jury  room 
to  see  it^ — he  inserts  this  right  here:  "I  swear  that 
I  have  prepared  this  return  for  the  person  or  per- 
sons named  herein."  Then  he  inserts  "from  figures 
given  me"  and  that  the  return  and  so  forth,  and 
then  signs  his  name. 

Nineteen  thirty-nine  is  the  next  year.  He  pre- 
pared this  income  tax  return  again.  And  what  does 
he  say  on  the  back  of  if?  He  is  not  here  to  speak 
for  himself.  The  same  thing,  Thomas  Ray,  wlio 
wrote  in  merely — he  uses  the  word  "merely,"  which 
I  think  is  rather  odd,  who  wrote  in  merely  the  fig- 
ures John  and  Katie  Barcott  gave  him.  Now  there 
is  Tom  Ray's  testimony  as  against  Mr.  Barcott 's 
as  to  whose  figures  these  are,  and  how  these  in- 
come tax  returns  were  made.  They  were  the  same 
sets  of  paper. 

Then  we  also  stipulated  another  piece  of  testi- 
mony tliat  the  income  tax  for  the  year  1945,  after 
he  was  under  in^/estigation.   ]Mr.   Ursi^^h,   attoriiey 
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at  that  time,  instructed  him  to  add  another  $1200. 
He  was  under  investigation  now,  and  came  in  with 
the  same  slips  of  paper  just  about  the  time  he  was 
i>;omg  to  get  out  from  under  this  deal  and  sell  out 
to  his  son  and  so  forth.  You  will  [462]  have  this  in 
the  jury  room  with  you.  Look  in  here,  it  says 
''From  other  sources,  miscellaneous,  $1200."  Just 
to  add  $1200.  on  to  the  thirteen  hundred — thirteen 
thousand.  Where  did  he  get  if?  Why  did  he  do 
that?  Why  did  he  do  that  at  the  time  of  the  inves- 
tigation? Why  did  Mr,  Ursich  feel  he  had  better 
add  some  more  on  here?  There  might  be  some  mis- 
takes, so  they  add  twelve  hundred  on.  Did  they 
think  thei'e  might  be  a  lawsuit?  There  might  be 
something  in  court  some  time?  Better  show  that 
we  were  going  to  give  some  more  here,  because  we 
think  we  might  be  under  a  little  bit.  Isn't  that  a 
lawyer  building  a  case  before  you  have  to  go  to 
court,  before  a  man  is  even  indicted — before  there 
is  even  a  lawsuit  started.  Getting  something  ready 
to  show  to  you  people  at  some  time,  why  we  just 
handed  the  government  a  statement  that  we  are 
twelve  hundred  dollars.  We  don't  know  but  we 
just  want  to  be  sure  so  we  gave  twelve  hundred 
dollars,  but  after  they  were  under  investigation. 

Do  you  recall  Mr.  Barcott's  testimony  on  the 
stand?  He  said  that  he  had  about  $30,000.  He 
docvsn't  know  how  much  exactly,  but  about  $60,000, 
in  1940,  in  cash.  That  was  his  statement.  Now  does 
it  sound  to  you  that  that  could  be  true?  Here's  a 
man  that  says  he  lias  about  $60,000  in  cash  in  1940. 
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Do  3'0ii  recall  all  the  conditional  sales  accounts  that 
he  had  during  those  years  [463]  of  small  amounts, 
too.  Electric  heater,  or  electric  stove  for  his  home. 
That  was  about  1938.  Paid  it  off  with  the  interest 
on  conditional  sales  contracts.  In  1940,  equipment 
$101.  Hobart  Manufacturing,  1942,  $306.  $1939,  $66. 
1937,  furniture,  $448.  Household  equipment,  eieetric 
company,  1938,  does  it  seem  to  you  that  a  man  who 
has  $60,000  in  cash  is  going  out  here  and  signing  a 
conditional  sales  contract  and  paying  interest  on 
money  1  A  man  that  likes  money  as  much  as  Barcott 
does?  It's  ridiculous  to  try  to  tell  people  that  he 
had  this  cash  in  there;  that  he  couldn't  have  paid 
for  these  things  and  saved  that  interest.  He'd  do  it. 
They  told  you  how  frugal  the}^  are.  Why  they  buy 
shoes  at  fifteen  and  twenty  cents  a  pair.  You  heard 
that  testimony.  They  were  buying  that  about  the 
time  they  took  the  trip  to  Europe,  too.  Well,  a  per- 
son that  is  frugal,  do  you  think  tliat  he  is  going  to 
go  down  here  and  leave  cash  money  in  a  box  and  go 
out  and  pay  small  amounts  of  interest  on  condi- 
tional sales'  contracts?   Is  that  logical? 

Then,  back  in  1932  or  '3  he  signed  a  note.  He 
signed  a  note  up  in — for  $200.  I  l^elieve  it  was,  Avith 
the  Fisherman's  Packing  Corporation  on  stock — 18 
shares  of  stock,  and  he  didn't  pay  that  $200  off,  and 
in  1940  at  the  time  some  of  the  conditional  sales 
contracts  were  on,  they  cancelled  the  note  and  can- 
celled out  four  shares  [464]  of  stock,  and  with  less 
than  30  days  after  they  cancelled  out  that  note  of 
$200  they  paid  a  10  per  cent  dividend.  You  heard 
that  testimony.    Do  you  tJiink  a  man  is  going  to 
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conduct  affairs  that  way  that  he's  going  to  turn 
down  that  dividend  and  not  have  that  stock,  and 
since  then  they  have  been  paying  6  per  cent?  Why 
these  government  bonds,  wliat  does  he  make,  two 
and  a  half  per  cent?  Why  it  is  ridiculous  to  think 
that  he  had  $60,000  in  cash  in  1940. 

And  how  did  he  conduct  his  business  ?  You  heard 
tlie  testimon}^  that  when  the}^  checked  the  cash  sales 
against  the  register.  What  was  his  method  of  doing 
business?  He  destroyed  the  sales  slips  that  he 
bought  things  with.  He  destroyed  the  cash  register 
tape.  He  destroyed  all  those  things.  He  never 
kept  any  books.  That's  one  of  the  duties  of  anyone 
that  runs  a  business,  has,  is  to  keep  some  kind  of 
accounts.  And  the  difference  between  the  amount 
they  took  in  and  the  amount  that  was  in  cash  was 
different.  Over  a  two-weeks'  period  of  time,  if  you 
recall,  it  ran  all  the  way  from  about  two  dollars 
to  lifty-seven  dollars.  And  what  was  Mr.  Barcott's 
statement?  Somebody  was  dipping  in  the  till.  They 
all  go  into  the  till,  and  so  they  are  short  that  much 
money.  Well,  I  think  that's  true.  I  think  some- 
body was  dipping  in  the  till,  and  I  don't  think 
we  have  to  look  farther  than  Mr.  Barcott  t(^  find 
who  ^\'as  dipping  into  the  till,  and  that  cash  went 
into  that  safe  or  some  place  else,  and  that's  liow 
the  money  was  accumulated. 

.\nd  then,  he  says,  "I  w-as  getting  so  much  stuff 
together,  that  I  had  to  use  two  safe  deposit  boxes." 
Now  this  was  back  in  1942.  He  had  to  have  two 
safe  deposit  boxes  because  the  one  in  the  National 
Bank  of  Washins:ton  wasn't  big  enough,  but  after 
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lie  got  the  second  safe  deposit  box,  what  did  he  do  ? 
He  bought  all  these  bonds  and  added  these  bonds 
and  these  things  to  the  first  box  which  was  so 
crowded  at  one  time  that  he  had  to  have  a  second 
box.  If  that  were  true,  why  didn't  he  have  to  have 
a  second  box  in  1940  when  he  said  he  had  $60,000 
in  cash?  Can  you  believe  a  story  like  that?  This 
man  claims  he  had  $60,000  in  cash  in  1940.  If  that 
were  true,  he  deserved  to  have  two  safe  deposit 
boxes  in  1940,  and  not  1942,  and  actually  what  he 
says  is  true.  In  1942  he  needed  an  extra  safe  de- 
posit box  to  take  care  of  tlie  cash  he  was  taking  out 
of  that  register. 

How  would  a  guilty  man  act  when  he's  started  to 
be  investigated?  Stop  and  think  about  that  a  mo- 
ment. Don't  you  think  a  guilty  man  would  act 
something  like  Mr.  Barcott  did  in  this  instance? 
He  got  excited.  I  think  he  is  a  person  that  nat- 
urally would  get  [466]  excited  over  any  kind  of  an 
investigation.  Most  of  us  do.  I  do.  Anybody 
docs.  But  don't  you  think  that  a  guilty  man  would 
act  a  lot  like  Mr.  Barcott  has  ?  He  told  Mr.  Nielsen 
on  the  first  interview  all  his  sources  of  income,  and 
what  was  his  story?  He  says,  "Vv^ell,  I'll  tell  you, 
the  reason  I  have  all  this  cash  is  that  I  save  up  a 
few  thousand  dollars  and  I  go  out  and  buy  bonds." 
Remember  that  was  his  story  to  JVIr.  Nielsen.  That's 
why  he  had  this  cash  on  hand,  because  when  he 
saved  up  a  few  thousand  he  went  out  and  bought 
bonds.  When  did  he  buy  the  bonds,  if  he  was  sav- 
ing up  a  few  thousand  and  going  out  and  buying 
bonds?     He  did  it  in  '42,   '3,   '4,  and   '5.     That  is 
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when  he  was  saving  up  these  few  tliousand.  It 
isn't  as  he  now  comes  in  and  says  "I  had  this 
money  all  the  time,  and  I  was  patriotic.  When  they 
called  upon  me  I  went  into  my  safe  deposit  box  and 
brought  out  this  mcmey  and  bought  these  bonds.*' 
No,  when  he  was  first  investigated,  he  told  Nielsen 
'*!  save  up  a  few  thousand  go  out  and  buy  bonds." 
And  he  didn't  deny  that  when  he  took  the  stand. 
He  didn't  deny  that.  You  remember  Nielsen's 
testimony.  That  was  it.  And  I  think  that's  true. 
He  would  save  up  a  few  thousand  in  cash;  he'd 
go  buy  bonds.  But  when  did  he  do  it?  During 
these  war  yeai's. 

Then  the  story  which  has  nothing  to  do —  [-167] 
the  story  about  what  he  tried  to  do  to  Nielsen, 
about  buying  off  a  government  agent,  hasn't  any- 
thing to  do  with  this  case  exce^^t  to  show  some 
intent  on  somebody's  part.  Why  do  you  think 
Nielsen  would  tell  a  story  like  that  if  it  weren't 
true?  In  whose  interests  would  Barcott  deny  it? 
In  his  own.  Naturally.  He  is  the  interested  party 
in  this  case.  Are  you  going  to  saj^  that  Mr.  Nielsen 
came  up  and  perjured  himself  to  you?  Lie  to  you? 
Or  is  it  more  logical  that  Mr.  Barcott  was  the  one 
from  what  you  have  seen  here  who  is  not  telling  the 
truth  about  that  transaction?  Are  you  going  to 
come  back  in  here  and  tell  Mr.  Nielsen  that  he  is 
X)erjuring  himself  to  you,  this  government  agent 
who  has  been  working  for  years  on  this  type  of 
thing?    He  came  in  and  did  his  duty. 

Mr.  Gagliardi :  I  want  an  exception  to  his  argu- 
ment along  that  line,  vour  Honor. 
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The  Court:     Exception  will  be  noted.     Proceed. 

ilr.  Pomeroy :  Now,  all  right,  he  went  down  with 
Nielsen  to  his  safe  deposit  box.  He  didn't  tell 
Nielsen  anything  about  the  second  safe  deposit 
box  at  that  time.  He  didn't  say  a  word  about 
it.  Here  are  the  records,  and  he  couldn't  explain 
why  he  went  back  the  second  time  to  that  other 
safe  deposit  box,  [468]  either.  At  11:00  o'clock — 
you  will  have  this  in  your  jury  room — at 
10:55  a.m.,  Barcott  went  into  his  on  January 
28th — that's  when  he  and  Nielsen  went  into 
that  safe  deposit  box,  and  they  were  there  quite 
a  little  while.  You  will  recall  Nielsen  was  taking 
down  and  making  an  inventory  of  all  the  various 
bonds  and  things  in  that  box,  and  here  are  the  slips 
that  will  also  be  in  the  jury  room  with  you  of  the 
Washington  Safe  Deposit  Company.  He  went  in 
there — and  Nielsen  didn't  know  anything  about  this 
box — he  didn't  disclose  it,  at  12:45  p.m.  on  January 
28th.  That  is,  they  went  in  at  11:00  o'clock  and 
they  were  there  for  some  length  of  time  and  at 
quarter  to  one  he  was  over  in  this  box.  Two  weelcs 
later,  approximately,  or  a  little  better,  February 
13th,  there  was  nothing  in  this  box  except  insurance 
papers,  but  after  running  over  there,  for  whatever 
he  ran  over  there  for — I  don't  know,  he  says  it 
w^as  full  of  insurance  papers  and  deeds,  he  goes 
back  the  next  morning  at  9:02  a.m. — ^he  must  have 
waited  for  the  doors  to  open.  There's  the  slip. 
Now  what  did  he  go  back  the  second  time  for? 
You  remember  how  he  acted  on  the  stand  when  T 
asked  him  whv  he  went  back.     He  never  has  ex- 


United  States  of  America  433 

plained  why  he  went  back  on  that,  but  he  did  say 
in  liis  direct  testimony  that  he  never  disturbed  the 
contents  of  that  box  on  February  13th.  Well  what 
did  he  [469]  go  back  for?  Was  there  more  money 
in  that  box?  Why  was  he  so  anxious  to  get  over 
there  in  a  hurry?  He  never  has  explained  that  to 
you,  in  any  way.  He  hasn't  even  attempted  to. 
He  says  "I  don't  remember"— "I  don't  knov/." 

Now  ladies  and  gentlemen  I  think  that — leaving 
the  case  with  you  I  think  you  recognize  tliat  during 
the  war  years  the  California  Oyster  House  and  the 
type  of  business  that  you  know  it  is,  from  the 
testimony  that  you  have  heard  here  in  Tacoma, 
some  of  you  aren't  from  Tacoma  and  some  of  you 
are.  You  probably  are  familiar  with  the  place,  but 
you  know  that  the  shipyards  were  running  at  great 
capacity  here  in  Tacoma;  that  you  had  over  a  him- 
dred  thousand  men  over  at  Fort  Lewis.  The  Navy 
was  hei*e.  A  lot  of  war  contractors,  and  the  lumber 
mills  were  running  to  capacity.  It  was  big  busi- 
ness in  Tacoma,  and  it  was  the  time  that  Barcott 
made  this  money.  People  were  lined  up,  T  imagine, 
to  go  into  that  California  Oyster  House. 

In  the  instructions  also,  the  Court  will  •  advise 
you  that  you  can't  find  this  man  guilty  unless  you 
find  he  is  proven  guilty  beyond  all  reasonable  doubt. 
To  tliopo  of  \'ou  who  have  never  heard  that  instruc- 
tion before  I  ask  that  you  listen  to  it  very-  carefully. 
I  have  never  heard  the  argument  of  counsel,  but 
the  usual  [470]  defense  argument  is  that  "don't 
you  have  any  doubts'"?  "There  must  be  a  doubt." 
The  Court  will  instruct  vou  as  to  what  a  reasonable 
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doubt  is,  and  I  think  the  Court  will  instruct  you 
something  along  the  lines  that  it  isn't  proof  beyond 
all  doubt,  but  it  is  proof  beyond  a  reasonable  doubt. 
When  you  are  satisfied  in  your  conscience  and  it 
has  been  proven  to  you  to  a  moral  certainty  the 
guilt  of  a  party,  and  you  are  satisfied  in  your  heart 
to  your  moral  certainty  that  a  man  is  guilty,  then 
he  is  guilty  and  is  proven  guilty  beyond  all  reason- 
able doubt.  I  want  you  to  pay  strict  attention  to 
that  instruction  because  I  am  sure  as  most  defense 
attorneys  do,  they  will  argue  a  reasonable  doubt  to 
you,  and  the  instruction  is  very  important. 

The  American  people  are — it's  the  American  con- 
science in  these  income  tax  matters.  It's — our  in- 
come tax  system  is  set  up  on  a  system  of  faith  and 
trust.  You  and  I — all  the  American  people,  we 
go  and  are  permitted  to  make  out  our  own  income 
tax  returns.  They  are  seldom  questioned.  It's 
the  way  we  have  of  conducting  our  business,  and 
those  of  us  who  honestly  try — honestly  try  to  put 
in  a  correct  income  tax,  none  of  us  like  cheats,  or 
Hal's  about  those  things  because  our  system  of  gov- 
ernment is  standing  the  test  of  time  today.  You 
and  I  know,  when  we  see  these  hearings  on  com- 
munism back  in  Congress  today.  [471]  We  hear 
about  what  is  going  on  all  over  the  world,  and  our 
system  of  government  today  is  standing  a  test.  We 
are  being  tried.  If  people  feel  that  you  can  walk 
into  a  court  room  like  this  and  walk  out  and  get 
away  with  what  this  man  did,  they  don't  believe 
in  our  system  any  more. 
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Mr.  Gagliardi:  I  object  to  counsel's  remarks  as 
improper  and  prejudicial  and  not  called  for,  and 
not  supported  by  the  evidence,  and  as  appealing  to 
the  passion  and  prejudice  of  the  jury,  and  I  am 
excepting  to  his  argument,  your  Honor. 

The  Court :  The  last  remark  of  counsel  the  jury 
will  disregard, 

Mr.  Pomeroy:  This  is  an  important  case.  It's 
important  to  the  government  and  it's  important 
to  Barcott.  Other  taxpayers  are  watching  what 
you  and  I  do.  When  you  stood  up  in  this  jury  box 
you  swore  to  do  your  duty  as  a  juror.  When  we 
took  this  case  we  took  it  and  swore  to  do  our  duty 
as  we  saw  it,  and  I  say  to  you,  ladies  and  gentlemen 
of  the  jury  that — let  us  do  that  duty.  Let  us  do 
that  duty  as  we  see  our  conscience  clear  to  do  it. 

(Whereupon,  argument  by  counsel  for  the 
defendant.)  [472] 

Mr.  Pomeroy:  If  the  Court  please,  counsel,  and 
ladies  and  gentlemen  of  the  jury: 

Mr.  Gagliardi  brought  up  the  fact  that  I  objected 
to  the  introduction  of  this  piece  of  evidence,  which 
is  self-serving.  I  am  sure  that  the  Court  will  prob- 
ably state  to  you  that  that  is  a  matter  of  law  as 
to  what  is  given  to  the  jury  and  what  is  not.  What 
is  admitted  into  the  evidence,  let  us  put  it  that  way, 
and  because  he  has  spoken  of  it  I  will  stop  for  just 
a  moment  to  say  that  this  statement  was  not  ad- 
mitted here,  because  of  the  fact  that  under  law 
a  man  wlio  makes  a  self-serving  statement  can  not 
use  that  same  statement  to  further  his  own  ease. 
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You  do  not  have  a  report  in  from  the  government 
agent.  Neither  do  you  have  this  one,  but  you  have 
your  recollection  of  the  testimony  as  it  was  given 
to  you. 

Counsel  have  been  very  complimentary  to  me. 
For  some  reason  they  wish  to  scare  somebody  about 
the  fact  that  I  happened  to  come  over  from  Seattle 
and  prosecute  this  case,  and  I  would  like  to  say 
now  that  they  have  three  excellent  attorneys  on 
their  side  and  this  has  been  a  very  difficult  case  for 
me.  The  only  reason  I  am  here  is  that  our  office 
is  crowded  and  is  busy,  and  the  idea  of  praising  me 
so  highly  is  not  because  they  actually  believe  that, 
but  are  trying  to  [473]  becloud  the  issue  with  you, 
to  the  effect  that  I  am  likely  to  say  something  in 
some  magnetic  way  that  I  can  get  convictions  which 
are  not  true. 

The  question  v/as  brought  up  about  bringing  Mr. 
Plancich  down  from  Anacortes.  He  was  not 
bi-bught  here  to  prove  any  dividends.  He  was 
brouglit  here  to  prove  to  you  tlie  transaction  regard- 
ing the  boat  '^Ranger"  and  the  number  of  shares 
of  stock  in  the  Fisherman's  Packing  Corporation, 
and  that  was  his  testimony  if  you  will  recall  it.  It 
was  not  for  the  purpose  of  showing  how  much 
dividends.    We  already  had  that  figure. 

We  were  criticized  by  counsel — by  ])oth  counsel 
for  the  fact  that  we  do  not  jiresent  to  you  all  the 
various  income  tax  reports  way  back  over  the  years. 
I  am  sure  that  counsel  have  probably  forgotten  it, 
but  there  is  an  act  of  Congress  which  had  destroyed 
all  of  the  reports  prior  to  1938.     Thei-e  are  none 
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in  existence  of  yours  and  mine  or  anyone  else's. 
If  they  knew  about  that  law  I  am  sure  they  wouldn't 
have  made  that  argument,  Ijecause  we  can  not  pre- 
sent something  that  was  destroyed  by  act  of 
Congress. 

The — counsel  have  been  talking  about  this  book. 
The  only  thing  I  can  say  about  this  book  is  he  had 
to  make  his  1946  report — 1945  report  from  the  book 
as  it  was,  because  these  figures  in  here  have  already 
been  put  in  here,  and  this  book  had  been  shown 
to  the  agents.  There  was  no  way  then  to  change 
those  figures,  and  I  submit  to  you  when  you  take 
this  into  the  jury  room  remember  the  testimony 
where  we  had  it  totalled  u])  for  your  benefit;  that 
after  this  investigation  these  receipts  jumped  up 
practically  two  thousand  doJlars  a  month.  Tf  you 
will  go  back  through  this  book  you  Vv-il]  find  that 
after  the  investigation  started  that  hoolv  jumped 
nearly  two  thousand  dollars  a  month,  and  we  took 
month  by  month  and  tried  to  get  them  tota]](^d  for 
you,  and  because  of  the  fact  that  Mr.  Bareott  did 
not  have  his  glasses  here,  it  was  impossible  for  him 
to  do  it,  and  we  had  to  present  the  figures  to  you, 
but  it  was  $8500  in  that  month,  the  previous  time 
was  sixty-five  hundred.  If  you  recall,  that  is  the 
testimon}^  and  you  can  get  those  figures  yourself 
out  of  that  book. 

The  only  reason  that  Tom  Ray's  name  came  up 
was  because  of  the  fact  that  it  was  felt  by  us  that 
responsibility  was  apparently  being  pushed  •  on  to 
him  for  making  these  income  tax  returns  and  that 
is  why  these  income  tax  returns  were  brought  hvre 
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to  show  that  he  qualified  what  he  did.  He  said 
"I'm  just  putting  iu  here  the  figures  that  are  given 
to  me,"  and  I  will  also  remind  you  about  this  book 
which  I  have  just  shown  you,  that  the  one  that  I 
was  asking  about,  the  previous  book,  [475]  he  testi- 
fied he  didn't  ask  for  until  1946,  last  year.  Tom 
Ray  had  been  dead  two  years  then. 

Counsel  is  quite  flattering  to  you,  too,  that  you 
knew  all  about  criminal  cases  and  referring  you  to 
the  Capone  case  and  a  few  others,  and  talking  about 
the  small  things  that  were  brought  up  by  the  gov- 
ernment in  this  case.  That  is  the  only  way  we  can 
present  everything  to  you.  We  try  to  bring  you 
everything  that  we  know  about  it.  The  interests, 
for  instance,  from  Anton  Barcott;  the  appointing 
of  Mr.  Knaga  and  the  caliber  of  the  government's 
testimony.  I  didn't  bring  Mr.  Knaga  here.  That 
isn't  the  government's  testimony.  That  is  their 
own  testimony.  Those  people  are  witnesses  that 
we  didn't  call.    They  brought  them  here  themselves. 

Another  argument  that  counsel  makes  is  to  the 
effect  that — T  think,  the  two  of  them  have  probably 
taken  their  notes  down  incorrectly,  because  as  I 
understood  Mr.  Hale's  statement  was  to  the  effect 
that  the  government  tried  to  say  that  Mr.  Barcott 
was  penniless  on  December  31,  1942,  and  then  when 
Mr.  Gagliardi  gets  up,  he  says  that  they  admit 
they  had  $57,000.  Well  Mr.  Gagliardi  is  correct 
in  that  and  Mr,  Hale  is  mistaken,  because  we  never 
have  said  that  he  was  penniless  at  any  time.  He 
has  always  been  given  credit  for  having  so  much 
money,  and  of  course  we  believe  much  more  than 
he  has  [476]  been  given  credit  for. 
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Another  argument  that  was  presented  here  I 
think  was  misunderstood  somewhat,  and  that  was 
my  argument  concerning  the  conditional  sales  con- 
tracts. That's  true  what  they  say,  sometimes  we 
buy  something  on  conditional  sales  when  we  have 
money  in  the  bank.  I  do  it,  you  do  it,  and  we  all 
do  it,  but  that  isn't  exactly  my  argument  here. 
My  argument  on  that  point  is  this:  here  is  a  man 
that  says  "I  have  $60,000  in  the  bank,  cash,"  not 
drawing  interest — not  doing  anything,  just  laying 
in  a  safe  deposit  box,  and  who  is  so  penurious,  so 
frugal  that  he  doesn't  want  to  pay  out  more  than 
fifteen  or  twenty  cents  for  a  pair  of  shoes  that  his 
family  testified  to,  but  still  he  goes  and  doesn't 
take  a  nickel  out  of  his  safe  or  out  of  that  safe 
deposit  box,  but  pays  interest  on  these  conditional 
sales  contracts.  That's  not  the  same  thing  as  you 
or  I  having  a  thousand  dollars  in  the  bank  and 
going  out  and  buying  something  on  conditional 
sales  contract  because  we  don't  want  to  use  up  all 
our  ready  cash.  This  man,  if  his  story  was  true, 
had  so  much  cash  he  didn  't  know  what  to  do  with  it. 

In  the  tips  we  have  talked  about,  the  proposed 
testimony  of  Mr.  Gagliardi  that  the  average  is  five 
dollars  a  day,  I  don't  know.  I  never  heard  that 
before.  It's  not  evidence.  You  were  told  to  dis- 
regard it,  [477]  but  it  certainl}'^  was  not  true  back  in 
the  days  when  Mrs.  Barcott  was  working.  That 
was  in  the  middle  of  the  depression — the  latter 
years  of  her  work,  so  if  there  is  such  a  thing  now, 
it  certainly  is  entirely  different  than  it  was  back 
there,  and  that  lady  T  tliink  testified  correctly  thnt 
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she  couldn't  say  how  much  she  got  prior  to  1936. 
After  that  it  was  not  a  low  of  three  and  a  high  of 
five. 

Ladies  and  gentlemen,  I  know  we  probably  talked 
you  out  and  talked  too  long.  The  only  thing  1  can 
say  to  you  is  this,  that  I  think  the  facts  are  present 
for  you  to  bring  in  this  verdict  of  guilty.  If  the 
whole  family  were  working  as  he  said,  if  every  one 
of  thorn,  gave  all  their  money  to  Mr.  Barcott  as  they 
say,  if  they  never  spent  a  dime  for  living  expenses, 
they  still  can't  explain  these  figures  away,  and 
wheii  he  brings  up  tliis  piece  of  paper  here  that 
this  young  accountant  brought  up  here,  even  his 
statement  is  an  understatement  of  $43,000.  It  also 
shows  an  increase  of  $7,000  in  cash,  and  the  Court 
will  probably  instruct  you  that  when  you  find  there 
has  been  a  substantial  evasion,  even  though  it's  not 
the  exact  figures  in  the  indictment,  tliat  then  that 
is  sufficient  to  bring  in  a  verdict  of  guilty  and  I 
am  sure  that  from  the  testimony  that  you  have 
heard,  that  you  know  beyond  any  reasonable  doubt, 
that  this  man  [478]  has  made  a  wilful  and  sub- 
stantial evasion  of  income  tax. 

The  Court:  Now  ladies  and  gentlemen  of  the 
jury,  both  sides  having  rested  and  counsel  rep- 
resenting the  Government  and  counsel  representing 
the  defendant  having  made  their  arguments,  we 
hav6  reached  that  stage  in  the  ease  where  it  becomes 
the  duty  of  the  Court  to  charge  you  with  what  the 
law  is. 

In  the  course  of  this  charge,  and  I  shall  read  a 
part  of  it,  I  may  make  some  reference  to  what  the 
evidence   was.     I  may   say  something  that  might 
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indicate  to  you  what  I  think  are  the  logical  in- 
ferences to  draw  from  it.  T  do  not  intend  to  do 
so,  and  any  reference  that  I  make  to  the  evidence 
will  be  only  for  the  purpose  of  making  it  easier 
for  you  to  understand  the  law. 

The  Court,  in  a  Federal  case,  has  the  right  to 
comment  on  the  evidence,  to  sum  up  the  testimony 
of  the  witnesses  on  both  sides.  I  do  not  intend 
to  do  that  in  this  case,  but  I  do  want  to  impress 
upon  you  the  importance  that  you  have  and  your 
responsibility  of  determining  what  the  facts  are, 
and  likewise  what  the  evidence  was. 

Counsel  have  been  at  some  substantial  variance 
here  in  their  arguments  as  to  the  evidence,  [479] 
I  think  they — all  three  of  them,  explained,  to  you, 
that  you  did  not  have  to  accept  their  recollection 
of  what  the  evidence  w^as,  and  I  instruct  yo\;i  now- 
that  you  do  not.  You  have  to  depend  upon  your 
own  recollection  of  what  the  evidence  is.  Any  com- 
ment that  I  might  make  concerning  the  evidence, . 
you  M^ould  not  have  to  accept  it,  because  that  is  not 
my  responsibility.  My  responsibility  is  to  correctly 
state  to  you  what  the  law  is  in  a  case  of  this  nature. 
Yours,  as  a  member  of  this  court,  is  to  deteiTnine 
what  the  facts  are,  and  neither  of  us  are  concerned 
with  the  particular  individuals  involved,  but  we 
are  deeply  concerned  in  ascertaining  what  the  truth 
is,  what  the  facts  are,  and  how  we  apply  the  law 
to  a  particular  set  of  facts,  so  I  do  not  want  to 
invade  the  province,  and  you  will  understand  from 
what  I  have  said  in  the  wp.y  of  preliminary,  that  T 
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do  not  intend  to  invade  the  province  or  responsi- 
bility of  the  jury,  and  I  am  going  to  refer  now  to 
this  indictment. 

The  indictment  in  this  case  contains  three  counts. 
The  case  is  what  we  call  a  criminal  case,  and  the 
indictment  is  a  document  that  has  been  returned 
by  the  grand  jury  in  this  court,  and  it  charges  in 
Count  I: 

That  on  or  about  the  12th  day  of  February,  1944, 
at  Tacoma,  Washington,  John  Barcott,  [480]  late 
of  the  City  of  Tacoma,  State  of  Washington,  who 
during  the  calendar  year  1943  was  married  and  had 
no  dependents,  did  wilfully  and  knowingly  attempt 
to  defeat  and  evade  a  large  part  of  the  income  tax, 
and  victory  tax,  due  and  owing  by  him  to  the  United 
States  for  that  calendar  year,  by  filing  and  causing 
to  be  filed  with  the  Collector  of  Internal  Revenue 
for  the  Internal  Revenue  Collection  District  of 
Washington,  at  Tacoma,  Washington,  a  false  and 
fraudulent  income  and  victory  tax  return  wherein 
he  stated  that  his  net  income  for  the  calendar  year, 
computed  on  the  community-property  basis,  was  the 
sum  of  $6,720.40,  and  that  the  amount  of  tax  due 
and  owing  thereon  was  the  sum  of  $1,545.00, 
whereas,  as  he  then  and  there  well  knew,  his  net 
income  for  the  said  calendar  year,  computed  on  a 
community-property  basis,  was  $12,406.00. 

And  I  might  explain  to  you  that  means  one-half 
of  the  community  income,  because  the  income  is 
divided,  and  that  he  reported  that  he  received  a 
hundred  and  forty  dollars  in  dividends  and  a  hun- 
dred and  forty-one  dollars  and  some  cents  in  inter- 
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est,  or  in — yes,  in  interest,  and  then  interest  on  bonds, 
two  hundred  dollars,  and  income  from  the  business, 
twenty-four  thousand,  six  hundred  and  twenty-one 
dollars,  or  a  total  of  twenty-five  [481]  thousand, 
a  hundred  and  three  dollars.  And  then  there  were 
certain  deductions — contributions,  two  hundred  dol- 
lars, and  ninety-one  dollars  and  twenty-three  cents 
taxes,  leaving  a  net  income  of  twenty-four  thousand, 
eight  hundred  twelve  dollars.  This  was  a  commu- 
nity income,  and  the  amount  we  are  concerned  with 
here  is  just  one-half  that  sum,  or  twelve  thousand, 
four  hundred  and  six  dollars. 

And  the  charge  is  that  instead  of  making  a  return 
and  payment  upon  said  basis,  where  he  would  have 
owed  an  income  and  victory  tax  of  $3,646.25,  he 
made  one  as  I  have  already  indicated. 

Now,  Count  II.  It  reads  very  much  the  same 
except  it  eliminates  this  matter  of  victory  tax, 
which  was  not  in  force  in  1944. 

And  Count  III  deals  with  the  year  1945,  and  it 
eliminates  likewise,  this  victory  tax. 

Now  each  of  these  counts  constitutes  a  separate 
and  distinct  offense,  and  each  must  be  considered 
by  you  separately  and  distinctly.  The  fact  that  you 
may  find  guilt  on  the  first  count  would  not  imply 
that  guilt  exists  as  to  the  other  two  counts;  and, 
likewise,  that  you  may  find  that  the  government  has 
failed  to  prove  guilt  on  the  first  count  would  not 
imply  that  it  has  failed  to  prove  guilt  on  the  other 
counts.  You  must  [482]  consider  each  count  sepa- 
rately on  the  question  of  guilt  or  innocence  of  t:ie 
defendant. 
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The  indictment  in  this  case,  must  not  be  consid- 
ered by  you  as  any  evidence  of  guilt.  It  will  be 
submitted  to  you  for  the  purpose  of  more  fully — 
of  giving  you  an  opportunity  to  more  fully  under- 
■■  stand  the  charges  that  the  Government  makes.  And 
you  will  therein  find,  as  I  have  already  indicated  to 
you,  a  more  detailed  statement  of  the  figures,  which 
the  Government  claims  were  falsely  represented  by 
the  defendant  in  connection  with  this  charge. 

I  Now,  to  this  indictment,  the  defendant  has  en- 
tered a  plea  of  not  guilty,  which  puts  in  issue  each 
and  every  material  allegation  of  the  indictment. 

I  .  You  are   instructed  that  the   defendant   is   pre- 

!sumed  to  be  innocent  of  the  crime  with  which  he 
is  charged,  and  that  presumption  attaches  to  and 
continues  with  him  throughout   all   stages   of  the 

•  trial,  and  throughout  all  the  stages  of  your  deliber- 
ations, until  it  has  been  met  and  overcome  by  com- 
I)etent  evidence  and  beyond  a  reasonable  doubt. 

This  presumption  is  a  part  of  the  law  of  the 
land,  to  which  the  defendant  is  entitled;  and  unless 

I  this  presumption  is  overcome  by  the  evidence  in 

-the  case  [483]  beyond  a  reasonable  doubt,  you  must 

;  acquit  the  defendant. 

And,  as  I  have  already  indicated  to  3^ou,  the 
fact  that  an  indictment  has  been  returned  against 
him  is  no  proof  of  his  guilt.  It  is  merely  a  formal 
instrumentality  of  bringing  him  to  court  for  trial. 
His  guilt  must  be;  proven  independent  of  the  in- 
dictment. 

Now  you  are  instructed  the  burden  is  on  the 
Government  of  proving  every  fact  material  and 
necessary  to   a  conviction  by  competent   evidence 
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beyond  a  reasonable  doubt.  It  is  not  sufficient  that 
tlie  Government  sliould  prove  these  facts  by  a  mere 
preponderance  of  the  testimony,  nor,  on  the  other 
hand,  is  it  necessary  that  he  should  prove  them 
conclusively  or  in  such  manner  as  to  leave  no  room 
for  any  doubt  whatever.  Very  few  things  in  the 
whole  domain  of  human  knowledge  are  susceptible 
of  absolute  proof.  We  can  have  a  moral  certainty 
or  a  reasonable  certainty,  which  may  vary  in  de- 
gree, but  rarely  an  absolute  certainty. 

The  expression  "reasonable  doubt"  means  in  law 
jnst  what  the  words  imply — a  doubt  founded  upon 
some  good  reason.  It  must  not  arise  from  a  merci- 
ful disijosition  or  a  kindly,  sympathetic  feeling,  or 
a  desire  to  avoid  performing  a  disagreeable  duty; 
it  must  arise  from  the  evidence  or  lack  of  evidence. 
It  must  not  be  a  [484]  mere  whim  or  a  vague 
conjectural  doubt  or  misgiving  founded  upon  mere 
possibilities;  it  must  be  a  substantial  doubt,  such 
as  an  honest,  sensible,  and  fair-minded  person 
might  with  reason  entertain  consistent  with  a  con- 
scientious desire  to  know  the  truth. 

You  must  use  your  common  sense  as  men  and 
women  of  experience  and  possessing  some  knowl- 
edge of  worldly  affairs,  and  if,  after  examining 
carefully  all  of  the  facts  and  circumstances  in  this 
case,  you  can  say  and  feel  that  you  have  a  settled 
and  abiding  conviction  of  the  guilt  of  the  defend- 
ant, then  you  are  satisfied  of  his  guilt  beyond  a 
reasonable  doubt.  If  you  have  not  such  a  con- 
viction, then  you  should  acquit  him. 
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Now  each  count  of  the  indictment,  that  is  Counts 
I,  II  and  III,  is  brought  under  a  section  of  the 
Internal  Revenue  Laws  which  reads  as  follows: 

'*  *  *  *  any  person  who  wilfully  attempts  in  any 
manner  to  evade  or  defeat  any  tax  *  *  *  or  the 
payment  thereof"  *  *  *  shall  be  punished. 

The  essential  elements  of  the  crime  charged  in 
the  indictment  herein  are  three,  as  I  set  them  out. 
The  first  is,  that  the  defendant  owed  more  income 
tax  than  shown  on  his  return  during  the  taxable 
year  charged.  You  must  find  that  fact  before  you 
proceed  with  the  next.  Second,  that  the  defendant 
knew  that  he  [485]  owed  more  income  tax  than 
shown  in  his  returns.  Third,  that  he  wilfully  at- 
tempted to  evade  or  defeat  any  part  of  such  tax 
by  filing  a  false  return. 

If  you  find  the  existence  of  each  of  these  elements 
beyond  a  reasonable  doubt  as  to  each  count  or  counts 
which  you  so  find,  you  should  find  the  defendant 
guilty  as  to  such  count.  If  you  have  any  reasonable 
doubt  as  to  the  existence  of  any  of  these  elements, 
you  should  acquit  him  as  to  such  count  or  counts. 

Let  me  repeat,  before  you  can  find  the  defendant 
guilty  as  to  any  one  of  the  three  counts  here 
charged,  you  must  find  beyond  a  reasonable  doul)t 
that  the  Government  has  established  each  of  the 
foregoing  elements  as  I  have  outlined  them  to  you. 
If  you  entertain  any  reasonable  doubt  as  to  the 
existence  of  any  one  of  these  elements,  in  any  one 
of  the  three  counts,  then  you  will  acquit  him  as  to 
such  count  or  counts  where  you  entertain  such 
reasonable  doubt. 
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We  are  here  trying  the  defendant  on  three  sepa- 
rate and  distinct  charges,  similar  in  nature  hut 
covering  diiferent  periods  of  time.  It  is  neces- 
sary, before  the  defendant  can  be  convicted  on  any 
one  of  these  three  charges,  that  the  Government 
must  have  proved  to  [486]  your  satisfaction  that 
he  owed  more  income  tax  than  shown  in  his  return 
during  the  taxable  year  charged;  that  he  knew  he 
owed  more  income  tax  than  shown  in  his  returns; 
and  that  lie  wilfully  attempted  to  evade  or  defeat 
any  part  of  such  tax  by  filing  a  false  return.  That 
is  merely  a  repetition  of  what  I  heretofore  stated 
to  you. 

You  are  instructed  that  the  Government  is  not 
obliged  to  prove  an  attempted  evasion  of  the  en- 
tire amount  of  the  tax  as  alleged  in  the  indictment; 
it  is  sufficient  that  the  government  has  proven  be- 
yond a  reasonable  doubt  that  the  defendant  at- 
tempted to  evade  any  substantial  portion  of  the  tax 
liability  for  the  years  here  in  question,  and  not 
for  any  prior  years. 

The  indictment,  as  an  essential  element  of  the 
offense  charged,  involves  criminal  intent.  The  in- 
dictment uses  the  word  "wilfully"  in  charging 
the  acts  and  things  alleged  to  have  been  done.  You 
are  instructed  that  the  term  "wilfully"  as  used 
in  the  law  and  applied  to  this  case,  includes  some 
element  of  an  evil  motive,  and  a  want  of  justifica- 
tion, in  view  of  all  the  financial  circumstances  of 
the  taxpayer  as  shown  by  the  evidence. 

The  intent  with  which  an  act  is  done  is  an  act  of 
the  mind,  seldom,  if  ever,  susceptible  of  proof  by 
direct  and  positive  evidence.     It  is  to  be  arrived 
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at  by  such  just  and  reasonable  deductions  and  [487] 
inferences  from  all  of  the  surrounding  facts  and 
circumstances,  and  from  all  of  the  evidence  in 
the  case,  as  the  guarded  judgment  of  a  careful  and 
cautious  man  or  woman  would  ordinarily  draw 
therefrom. 

It  is  not  necessary  to  prove  that  the  tax  was  due 
and  was  actually  evaded,  but  it  is  necessary  to 
prove  that  there  was  a  wilful  and  positive  attempt 
to  evade  the  tax,  in  any  manner,  or  to  defeat  it  by 
any  means. 

So,  in  this  case,  in  order  to  find  the  defendant 
guilty  of  any  of  the  three  charges  contained  in  the 
indictment,  you  must  be  satisfied  beyond  a  i-eason- 
able  doubt  that  he  wilfully  attempted  to  evade  the 
tax,  or  some  part  of  it,  which  was  due  the  Govern- 
ment and  that  there  was  an  intent  upon  his  part 
to  commit  the  offense  alleged. 

You  are  instructed  that,  if  you  find  from  the 
evidence  that  the  defendant  committed  or  attempted 
to  commit  some  other  offense  othfer  than  the  one 
charged  in  the  indictment,  such  fiinding  does  not 
justify  you  to  find  the  defendant  guilty  of  the  crime 
cliarged  iu  the  indictment.  And  the  Court  is  here 
making  specific  reference  to  the  testimony  of  the 
witness,  Mr.  Nielsen,  the  Government  witness  who 
testified  as  to  an  attempt  [488]  to  bribe  him,  and 
the  refutation  of  that  testimony  by  the  defendant 
himself,  that  you,  in  weighing  and  considering  the 
testimony  of  these  two  witnesses  on  that  issue,  con- 
clude that  the  testimony  of  Mr.  Nielsen  stands  up 
and  is  entitled  to  belief  over  that  of  the  defendant. 
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then  you  could  consider  it,  because  the  Court  has 
held  it  to  be  competent  testimony,  but  you  could 
not  say  that  fact  establishes  the  ultimate  fact  in 
this  case.  Such  evidence  standing  alone  cannot 
establish  guilt.  It  is  submitted  to  you  as  a  circum- 
stance only,  which  can  be  considered  with  other 
facts  and  circumstances  in  determining  the  guilt 
or  innocence  of  the  defendant,  and  for  no  other 
purpose.  Or,  if  you  believe  the  testimony  of  the 
defendant  over  and  against  that  of  the  witnes.'r, 
Nielsen,  then  you  should  disregard  the  incident 
entirely  in  weighing  and  considering  the  ultinuite 
verdict. 

Now  it  is  not  incumbent  upon  the  Government 
in  a  case  of  this  nature  to  prove  that  the  defendant 
attempted  the  evasion  of  the  entire  amount  of  tax 
involved  in  the  case,  but  it  is  incumbent  ispon  tlie 
Government  to  prove  beyond  a  reasonable  doubt 
that  he  attempted  to  evade  a  substantial  poi-tion 
of  the  tax  lialjility  as  set  forth  in  the  indictment. 
You  are  furtlier  charged  that  it  is  not  incumlicnt 
upon  the  Government  to  prove  that  it  lost  any  tax 
as  a  result  of  the  filing  of  the  returns,  but  it  is 
incumbent  upon  the  Government  to  prove  beyond 
a  reasonable  doubt  that  the  filing  of  the  returns 
contained  [489]  false  statements  or  representations 
knowingly  and  wilfully  made  with  the  attempt  to 
evade  the  payment. 

I  have  stated  to  you  that  wilful  intent  is  an 
essential  element  required  to  be  established  before 
you  can  convict  the  defendant  of  the  charge  con- 
tained  in   the    indictment.      You    nuist,    therefore, 
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fiiid  beyond  a  reasonable  doubt  that  there  was  a 
wilful  intent  on  the  part  of  the  defendant  to  evade 
his  income  tax,  or  some  part  thereof,  for  the  years 
'43,  '44,  and  '45;  and  you  must  likewise  find  that 
there  was  a  wilful  intent  to  make  false  and  fraudu- 
lent statements  as  charged  in  the  indictment.  In 
other  words,  you  must  be  satisfied  beyond  a  reason- 
able doubt  that  there  was  on  the  part — on  the  part 
of  the  defendant  a  wilful  intent  to  commit  the 
offense  charged  in  the  indictment;  and  in  deter- 
mining whether  there  was  such  an  intent,  you  will 
give  consideration  to  all  of  the  facts  and  circum- 
stances as  shown  by  the  evidence  in  this  case. 

Now  the  evidence  is  divided  into  two  classes: 
first,  positive  and  direct  evidence;  and  second,  cir- 
cumstantial evidence.  Circumstantial  evidence  is 
quite  as  competent  as  direct  evidence  when  certain 
rules  are  applied  to  its  weight  and  consideration, 
and  I  think  in  this  case  that  the  Government  relies 
upon  circumstantial  evidence  to  establish  the  [490] 
income  of  the  defendant  as  being  greater  than 
that  shown  by  his  t^x  returns  for  the  years  in 
question  here,  1943,  '44  and  '45. 

It  calculated  the  net  worth  of  the  defendant  at 
the  close  of  the  tax  year  of  1942,  and  the  beginning 
of  the  tax  year  1943,  and  then,  calculating  from 
that  basis,  as  a  net  worth,  at  the  close  of  each  of 
the  succeeding  three  years,  it  charges  the  defendant 
with  earnings  as  evidenced  by  the  increase  in  his 
net  worth  for  each  of  these  years.  The  Govern- 
ment therefore  relies  upon  the  fact  that  when  such 
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an  increase  is  shown,  it  has  established  civc-uni- 
stantially  that  such  income  was  taxable  income  and 
was  acquired  by  the  defendant  in  each  of  the  years 
1943,  '44  and  '45. 

Now  an  essential  element  of  the  oifense  herein 
is  that  the  defendant's  taxable  income  was  greater 
than  that  which  he  reported.  If  such  fact  is  not 
proven,  then  you  would  find  the  defendant  not 
guilty. 

If  you  find  from  the  evidence  that  the  increased 
net  worth  of  the  defendant  in  the  yeais  in  ques- 
tion here  measured  the  taxable  income  of  the  de- 
fendant in  a  substantial  amount  over  that  repoited 
by  the  Collector — by  him  to  the  Collectoi'  of  In- 
ternal Revenue,  such  fact  would  be  one  of  the 
essential  elements  in  the  charge  which  the  Gov- 
ernment makes.  You  would  [491]  then  considei' 
it  together  with  all  of  the  other  facts  and  circum- 
stances given  in  evidence  in  this  case,  and  then 
determine  whether  his  actual  taxable  earnings  dur- 
ing the  years  '43,  '44  and  '45,  are  established  by  the 
evidence  to  your  satisfaction  beyond  a  I'easonable 
doubt  when  measured  by  the  net  worth,  at  the  be- 
ginning and  ending  of  the  year. 

If  you  are  not  satisfied  from  the  evidence  that 
the  difference  shown  between  the  beginning  and  the 
ending  of  the  year — of  the  taxable  years  in  ques- 
tion results  in  a  sum  substantially  greater  than 
that  actually  reported,  then  it  would  be  your  duty 
to  acquit  the  defendant. 

In  considering  this  matter,  the  defendant — in 
considering    this    matter,    if    you    can    reasonably 
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account  for  the  increased  net  woith  of  the  defend- 
ant from  the  Ijeginning  to  the  end  of  the  3'ear 
upon  any  reasonable  theory  or  hypothesis  that  will 
admit  of  his  iimocence,  it  is  your  duty  to  do  so 
and  to  acquit  Mm. 

The  Government,  under  the  evidence  submitted 
in  this  case,  must  satisfy  you  beyond  a  reasonable 
doubt  that  all  of  the  facts  and  circmnstances  upon 
whicli  it  I'elies  are  true,  but  they  must  also  be  such 
facts  and  circmnstances  as  are  incompatible  on  any 
reasonably  hypothesis  other  than  the  guilt  of  the 
accused.     [492] 

If  the  testimony  in  this  case  and  its  weight  and 
effect  can  be  such  that  two  conclusions  can  reason- 
ably be  drawn  from  it,  one  favoring  the  defend- 
ant's innocence  and  the  other  tending  to  establish 
his  guilt,  the  jury  should  adopt  the  former,  which 
favors  iimocence,  and  find  him  not  guilty. 

Now  that's  the  rule  of  circumstantial  evidence. 

The  jury  are  the  sole  judges  of  the  facts  in  the 
case,  as  I  have  already  indicated  to  you.  You  are 
also  the  judges  of  the  credibility  of  the  witnesses, 
and  of  the  weight  and  the  value  to  be  given  to 
their  testimony. 

Now  in  determining  as  to  the  credit  you  would 
give  to  a  witness,  and  the  weight  and  the  value 
you  would  attach  to  his  or  her  testimony,  you  may 
take  into  consideration  the  conduct  and  appearance 
of  the  witness  on  the  stand;  the  interest  of  the 
witness,  if  any,  in  the  result  of  the  trial;  the  mo- 
tive actuating  the  witness  in  testifying;  the  wit- 
ness' relation  to  or  feeling  for  or  against  the  plain- 
tiff or  defendant,  as  the  case  may  be;  the  proba- 
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bility  or  the  improbability  of  tlie  witness'  state- 
ments; the  opportunity  that  tlio  witness  had  to 
o])serve  or  to  be  informed  concerning  such  matters 
respecting  whieli  the  witness  testified  to;  [493] 
and  tlie  inclination  of  the  witness  to  speak  truth- 
fully, or  otherwise,  as  to  the  matters  within  the 
knowledge  of  such  witness. 

Now  all  of  these  matters  being  taken  into  ac- 
coimt,  together  with  all  of  the  other  facts  and 
circumstances  given  in  evidence,  it  is  your  jjrov- 
ince  to  give  to  the  testimony  of  each  witness  such 
value  and  weight  as  you  deem  proper.  If,  upon 
the  consideration  of  all  of  the  evidence,  you  con- 
clude that  any  witness,  irrespective  of  what  his  or 
her  motive  might  have  been,  has  wilfully  sworn 
falsely  as  to  any  material  matter  involved  in  the 
trial,  you  may  reje(*t  or  treat  as  untrue  tlie  whole 
or  any  part  of  such  witness'  testimony,  except 
insofar  as  it  may  be  corroborated  by  other  credible 
testimony  in  the  case. 

In  this  case  the  defendant  has  seen  fit  to  take 
the  witness  stand  in  his  own  behalf.  That's  his 
constitutional  right,  if  he  wants  to  do  so.  When 
he  does,  he  is  judged  by  exactly  the  same  standards 
that  the  other  witnesses  are,  as  I've  indicated  to 
you,  excei)t  fo]'  the  further  consideration  of  the 
deep  personal  interest  that  he  has  in  the  outcome 
of  the  case. 

Now  7v'ou  will  not  single  out  any  one  of  these 
instructions  in  returning  your  decision,  but  rather 
you  will  consider  them  all  together  and  as  a 
whole.     [494] 
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I  feel  that  I  should  say  a  word  to  you  concerning 
the  document  that  has  been  referred  to  by  both 
counsels.  The  matter  contained  in  the  document 
v.'ill  perhaps  be  substantially  covered  by  all  the  testi- 
mony of  the  accountant  who  drafted  it.  The  docu- 
ment itself,  however,  contained  matter  that  the 
Court  felt  as  a  matter  of  law,  was  not  competent  to 
go  to  the  jury.  And  therefore  you,  in  your  deliber- 
ation, will  give  no  concern  to  what  counsel  on 
either  side  may  say  was  in  that  document;  but  the 
Court  rejected  the  offer,  and  when  any  offer  of  evi- 
dence is  made,  in  either  a  civil  or  a  criminal  case, 
and  the  Court  rejects  it,  that  should  be  the  end 
of  it  so  far  as  the  jury  is  concerned.  The  judge 
has  the  responsibility  if  he  has  made  a  mistake  on 
the  law,  and  it  can  be  corrected  by  a  higher  court; 
but  when  you  determine  a  fact,  there  is  no  particu- 
lar provision  made  for  correction  of  your  determi- 
nation on  facts. 

However,  you  must  not  base  your  facts  upon 
things  that  have  been  excluded.  What  I  have  said 
about  this  single  document  applies  to  all  of  the 
offers  of  proof  and  the  rejections,  and  likewise 
applies  to  the  arguments  made  by  counsel  on  both 
sides,  where  the  Court  might  have  interrupted  them. 
Those  are  all  things  [495]  that  come  within  the 
hearing  of  the  jury,  but  actually  are  of  no  concern 
to  the  jury,  and  there  have  been  instances  already 
in  this  case  and  there  will  be  others  where  we  have 
to  send  you  out  and  then  bring  you  back  again 
before  you  have  the  case  finally  fully  submitted 
to  you. 


I 
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Now,  when  you  retire  to  your  jury  room  to  de- 
libei-ate  upon  your  verdict,  it  will  be  your  duty 
first,  to  sele^.t  one  of  your  number  as  foreman,  who 
will  speak  for  the  jury  when  called  upon  by  the 
Court  to  do  so,  and  who  will  sign  your  verdict  when 
it  has  been  agreed  to.  No  verdict  can  be  returned 
in  this  case  except  by  the  unanimous  finding  of 
all  twelve  of  you. 

The  Clerk  has  prepared  a  form  of  verdict.  This 
form  of  verdict  lists  the  counts  in  the  indictment 
and  the  name  of  the  defendant,  and  it  reads,  gen- 
eraly,  in  this  form: 

"We,  the  jury  empaneled  in  the  al)ove-entitled 
case,  find  the  defendant,  John  Barcott,"  and  then 
there  is  a  blank,  and  following  the  blank,  the  words, 
"Guilty  as  charged  in  Count  I  of  the  indictment," 
and  the  same  as  to  Count  II  and  the  same  as  to 
Count  III. 

If  you  find  the  defendant  guilt)^  on  any  of  the 
particular  counts,  it  is  unnecessary  that  you  [496] 
insert  any  words  in  the  blank  space. 

If  you  find  the  defendant  not  guilty  on  any  count, 
you  will  then  put  the  word  "not"  in  the  blank 
space  before  the  word  "guilty."  If  you  find  the 
defendant  guilty  on  some  counts  and  not  guilty  on 
others,  you  will  make  the  proper  entry. 

Now  you  will  have  with  you  in  your  jury  room 
a  copy  of  the  indictment,  and  I  repeat  again  what 
I  said  at  the  outset,  the  indictment  is  not  evidence 
itself.  It  is  merely  for  the  purpose  of  making  plain 
to  you  the  nature  of  the  charge.    You  will  have 
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with  you,  however,  in  your  jury  room,  all  of  the 
exhibits  which  have  been  o:ffered  in  evidence  and 
which  are  admitted  and  which  are  for  your  consid- 
eration. 

I  am  going-  to  give  you  this  suggestion:  you  can 
either  take  it  or  reject  it  as  you  see  fit,  but  only  in 
the  hope  that  it  might  aid  you  in  exi^editing  your 
deliberations.  First,  I  want  to  say  that  no  juror  is 
expected  to  give  up  a  firm  conviction  and  surrender 
to  other  jurors.  Neither  is  any  juror  supposed  to 
take  an  attitude  that  is  adamant  and  decline  to 
listen  to  reason.  So  when  you  get  into  your  jury 
room  and  have  organized  the  jurj^  by  the  selection 
of  a  foreman,  before  a  ballot  is  taken  in  a  case  that 
has  taken  several  days  to  try,  my  suggestion  would 
be  that  you  seat  yourself  around  the  [497]  table, 
with  the  foreman  at  the  head  of  the  talkie,  and 
starting  out  on  the  right  or  left — I  suppose  depend- 
ing upon  whether  he  was  a  right-handed  person 
or  a  left-handed  person,  go  to  each  juror  and  let 
them  express  their  views  briefl^y  and  such  things — 
go  around  the  table  in  that  manner.  That  will  bring 
into  the  discussion  the  various  exhibits.  And  then 
see  how  their  differences  might  be  reconciled,  and 
take  a  ballot. 

Now  you  are  not  being  compelled  to  follow  that 
procedure,  but  I  have  found  that  it  does  aid  in 
making  a  disposition  of  a  case.  If  your  ballot  indi- 
cates a  difference  of  opinion,  then  the  wise  thing 
is  to  cross  that  ditch  in  a  kindly,  friendly  manner, 
objectively,  and  without  any  private  opinion,  be- 
cause jury  service  is  not  for  the  purpose  of  vetoes 
and  walking  out  on  affairs. 
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I  have  unfortunately  had  jurors  in  years  gone  by, 
wliere  they  would  divide  fairly  equally  or  rather, 
one  sidedly,  and  one  group  would  get  over  in  one 
corner  of  the  jury  room  and  tlie  other  group  get 
over  in  the  other  corner  and  they  would  have  noth- 
ing to  do  with  each  other  any  more.  Well,  that 
isn't  the  purpose  we  hring  you  in  here,  and  neither 
the  defendant  in  this  case  nor  the  government,  nor 
any  of  us,  want  that,  and  I  am  sure  that  the  unusual 
attention  that  you  have  displayed  during  the  prog- 
ress of  this  trial — certain  features  of  which  [498] 
are  somewhat  complicated  because  they  involve  fig- 
ures— that  you  are  going  to  make  a  like  effort  to 
ascertain  what  the  truth  is  by  a  collective  judg- 
ment of  twelve  of  you. 

Now  let  me  say  to  you  in  conclusion:  You  have 
each  taken  a  solemn  oath  that  you  will  well  and 
truly  try  this  case  and  a  true  verdict  render  upon 
the  evidence  in  the  trial  and  upon  the  law  as  given 
you  by  the  Court.  You  have  nothing  whatever  to 
do  with  the  punishment  to  be  inflicted  in  case  there 
is  a  violation  of  the  law.  The  fact  that  punishment 
may  follow  a  conviction  cannot  be  considered  by 
you,  except  insofar  as  it  may  tend  to  make  yon 
careful. 

As  stated  to  you  in  the  opening  of  this  charge, 
you  must  not  allow  yourselves  in  the  least  to  be 
moved  by  sympathy  nor  influenced  by  prejudice. 

The  question  of  guilt  or  iimocence  is  a  question 
of  fact,  not  a  question  of  prejudice  nor  what  shall^ 
the  punishment  be.  If,  as  a  matter  of  fact  fron^ 
the  evidence  the  defendant  is  guilty,  no  amount  of 
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sympathy  will  make  him  innocent.  If  the  defend- 
ant is  innocent,  no  amount  of  ijrejudice  would  make 
him  guilty,  for  regardless  of  what  the  penalty  may 
l>e,  regardless  of  any  feeling  of  prejudice  or  sym- 
pathy, the  defendant  is,  upon  the  evidence  and  the 
evidence  alone,  either  guilty  or  not  guilty.  Now  what 
is  the  proper  verdict,  as  shown  by  the  evidence,  is 
the  one  question  before  you. 

The  court:     Any  suggestions,  JMr.  Pomeroy? 

Mr.  Pomeroy:     I  have  none,  your  Honor. 

The  Court:     Mr.  Gagliardi,  do  you? 

Mr.   Gagliardi:     I  have  none,  your  Honor. 

The  Court :  Very  well,  the  jury  will  retire  to 
the  jury  room  to  deliberate  on  your  verdict,  and 
I  might  state  to  you  that  I  will  be  subject  to  call 
until  10:00  o'clock  tonight.  That  does  not  mean 
that  .you  should  take  that  much  time,  but  then  I 
am  just  advising  you  that  if  you  haven't  a  verdict 
then,  we  will  have  to  consider  whether  we  will  put 
you  to  bed. 

(Whereupon,  jurors  retire  to  deliberate  upon 
their  verdict)  [500] 

!-,•    November  24,  1947.    10:00  o 'Clock  A.M. 

The  Court:  Docket  15845,  United  States  vs. 
John  Barcott,  a  motion  for  new  trial.  Are  the 
parties    ready  ? 

Mr.  Ursich:  Yes,  your  Honor.  If  your  Honor 
please,  our  motions  in  this  case  are  for  a  judg- 
ment notwithstanding  the  verdict  or  a  motion  for 
a  liew  trial.  In  the  alternative  for  a  motion  for  a 
new  trial,  our  chief  grounds  of  contention  for  a 
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judgment  of  acquittal,  if  your  Honor  please,  is  the 
failure  of  the  Government  to  make  out  a  case,  ac- 
cording to  the  indictment  and  as  limited  by  the  bill 
of  particulars. 

In  commencing  any  argument  in  this  nature,  I 
feel  that  it  doesn't  hurt  at  all  to  go  back  to  the 
sixth  article  of  our  Federal  Constitution,  where  it 
states  that  the  accused  shall  be  informed  of  the 
nature  and  the  cause  of  the  accusation.  Now, 
throughout  our  entire  history,  if  your  Honor  please, 
this  has  meant  that  he  shall  know  what  he  is 
charged  with  and  he  does  not  have  to  defend  him- 
self against  anything  except  that  with  which  he  is 
charged.  Under  this  system  we  have  a  right  to  rely 
upon  the  allegations  of  the  indictment  and  the  bill 
of  particulars,  and  if  [501]  the  Govornmei>t::d'oes 
not  prove  the  commission  of  the  crime  in  the  manner 
in  which  it  has  charged,  it  has  failed  in  its  proof, 
and  acquittal  should  be  ordered  for  the  defendant. 

Now,  according  to  the  indictment,  as  <^;larified 
by  the  bill  of  particulars  in  this  case,  the  defend- 
ant was  charged  with  failing  to  report  certain  (divi- 
dends, certain  interest,  and  money  which  .he  re- 
ceived from  a  business  known  as  the  California 
Oyster  House,  during  the  specific  years  '43,  '44  and 
'45.  Being  thus  specifically  informed,  he  entered 
a  plea  of  "Not  Guilty,"  throwing  the  burden  di- 
rectly on  the  Government  to  prove  that  which  they 
said  they  were  going  to  prove.  They  had  to  prove  a 
failure  to  report  interest  during  one  of  those  three 
years,  or  all  of  them;  they  had  to  prove  a  derelic- 
tion in  the  reporting  of  the  interest;  they  also  had 
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to  prove  that  the  defendant  defrauded  the  Govern- 
ment by  failing  to  report  a  portion  of  his  income 
from  the  Oyster  House.  Now  that's  what  they  had 
to  prove.  That's  what  the  defendant  came  into 
Court  ready  to  defend 

The  Court:  I  don't  think  we  need  to  waste  any, 
or  put  in  any  time  on  that  argument  at  all,  Mr. 
Ursich,  because  the  Court  is  not  in  accord  with 
your  views.  [502] 

Mr.  Ursich:  I  feel  that  your  Honor  was  in  the 
oommencement,  and  I  feel  now 

The  Court:  The  bill  of  particulars  is  not  the 
indictment  or  part  of  the  indictment,  and  it  does 
not  modify  and  cannot  amend  the  indictment. 

Mr.  Ursich:     No,  your  Honor — but  I 

The  Court:  And  the  offense  charged  here,  the 
specific  offense  is  a  wilful  attempt  to  evade  the  pay- 
ment of  income  tax;  and  whether  that  tax  was 
interest  on  bonds,  or  what  not,  if  the  proof  is  that 
there  was  <\ny  of  it — any  substantial  amount  of  tax 
sought  to  be  evaded,  why  the  case  is  made. 

M.  Ursich:  If  your  Honor  please,  I  have  a  few 
citations  on  the  bill  of  particulars.  I  don't  know 
whether  your  Honor  wishes  to  hear  them  or  not. 

The  Court:  Not  unless  they  come  within  this 
new  rule. 

Mr.  Ursich :  I  will  say  this  on  the  new  rule,  I 
have  examined  it  rather  thoroughly  and  I  find  the 
comments  on  that,  the  committee  comments,  that 
the  rule — there  has  been  no  substantial  change  in 
the  rule,  relative  to  bill  of  particulars.  And  I 
found  no  cases  which  state  that  once  a  bill  of  par- 
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ticulars  lias  been  given,  that  the  Court  may  there- 
after disregard  the  specific  statements  set  forth 
in  the  bill  of  partieularis,  and  tlieii  !4o  back 
to  the  general  allegations  of  the  indictment.  I 
haven't  found  any,  if  your  Honor  please. 

The  Court:  Well,  do  you  contend  that  if  there 
was  a  failure  to  prove  that  there  was  interest  on 
bonds  that  then  there  was  a  failure  of  proof  in 
this  case? 

Mr.  Ursich:  No,  your  Honor,  I  don't.  I  con- 
tend this,  that  there — as  far  as  interest  on  bonds 
were  concerned,  there  was  no  proof.  The  Govern- 
ment itself  admitted  that.  And  on  dividends  there 
was  no  proof  of  failure  to  report.  That  was  ad- 
mitted. The  facts  then  came  down  to  a  failure  to 
report  income  from  the  business,  a  specific  busi- 
ness, the  California  Oyster  House.  Now  lliat's  what 
the  case  hinged  on.  That's  what  we  came  in  here 
to  defend.  Then  when  we  come  in  here  they  throw 
a  net  worth  theory  at  us,  and  they  don't  prove  a 
thing.  They  don't  prove  anything.  They  don't  show 
that  we  have  taken  a  single  cent  out  of  that  Oyster 
House  which  should  have  been  reported  to  the  Gov- 
ernment. And  your  bill  of  particulars,  as  I  say  to 
your  Honor,  I  have  examined  the  new  rule  and  the 
commentaries  of  the  committee,  and  they  simply 
slate  in  there  that  the  rule  as  pertaining  to  bill 
of  particulars  is  the  same  as  it  was  in  the  past. 
There  is  no  change  in  it.  [504] 

I  realize  there  has  been  changes  in  several  regards 
where  you — where  under  our  judicial  code,  our  new 
judicial   code,  you  look  actually  to  a  question   of 
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prejudice  rather  than  to  one  of  form.  I  realize 
that.  But,  there  has  been  no  change  in  the  bill  of 
particulars  at  all  that  I  have  been  able  to  find.  If 
I  had,  I  would — I  wouldn't  make  this  argument,  or 
at  least,  I  would  inform  your  Honor.  But  when 
they  say  that  that's  what  they  are  going  to  prove, 
T  think  we  are  limited. 

It's  no  different  than  the — than  a  morphine  case 
which  went  on  the  basis  of  a  formula,  the  defend- 
ant was  charged  with  selling  morphine  and  he  asked 
for  a  bill  particulars  to  set  out  what  formula  it 
v/as,  and  he  said  it  was  some — the  Government 
stated  that  it  was  a  certain  derivative  of  morphine. 
The  defendant  came  in  to  defend  and  they  proved — 
the  Government  proved  that  it  was  another  deriva- 
tive of  morphine,  very  little  difference  between 
them.  The  Court  submitted  the  matter  to  the  .jury 
and  the  defendant  was  found  guilty,  and  on  appeal 
to  the  Circuit  Court,  the  Circuit  Court  said,  ''No." 
It  says,  "You  charged  him  with  a  certain,  specific 
matter.  He  has  come  in  to  defend  on  that  certain, 
specific  matter.  You  haveii't  proved  it."  And  they 
threw  the  case  out,  and  I  think  properly  so.  And 
they  stated  therein  that  even  [505]  though  that  may 
be  technical,  that  still  it  was  sound  law.  Now, 
there's  a  difference  between,  as  I  see  it,  a  matter 
which  is  prejudicial  and  which  isn't,  and  one  which 
is  technical  and  one  which  is  not  technical.  It  may 
be  sound,  even  though  it  is  technical.  I  feel — I  feel, 
frankly,  that  failing  to — failing  to  prove  what  they 
allege  in  this  case,  that  they  just  haven't  made  a 
case. 
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The  Coint:     Mr.  Ursich,  if  the  jury  believed  the 
Government's  witnesses,  they  believed  that  the  in- 
come, at  least  a  major  part  of  it,  came   from  the  ^ 
California  Oyster  House '  ' 

Mr.  Ursich :     Well,  a  portion .: 


The  Court:     that  item  was  included  in  thfe— .'i 

in  your  bill  of  particulars,  so  you  have  no  basis  to' 
complain  that  the  Government  made  proof  outside, 
of  the  bill  of  particulars.  You  might  complain  that 
they  didn't  prove  each  item,  or  offer  any  proof  on 
each  item  of  the  bill  of  particulars, 

Mr.  Ursich :  Of  course,  that,  your  Honor,  when 
your  Honor  states  that,  you  arrived  at  a  conclusion 
that  the  jury  must  have  assumed.  The  only  way 
they  could  have  reached  a  conclusion  was  on  the 
basis  of  assumption  that  it  came  from  the — from 
the  Oyster  House. 

The  Court:  No,  I  didn't  say  that  they  [506] 
assumed  it;  I  said  they  must  have  found. 

Mr.  Ursich:  Yes,  your  Honor,  they  must  have 
found.  I  agree  with  you  there,  but  that  finding 
must  have  been  based  on  assumption.  It  couldn't 
have  been  based  on  any  evidence,  because  there 
wasn't  any.  All  of  the  testimony,  even  on  the  net 
worth  theory,  all  the  testimony  of  Mr.  Swanson  was 
based  on  assumptions.  Time  and  time  again  in 
there  when  he  was  asked  how  he  arrived  at  that, 
he  had  assumed  figures  all  the  way  through.  And 
even  if  you  are  going  to  go  on  a  net  worth  theory, 
you've  got  nothing  but  assumption  in  the  entire 
case.    There  is  several  ])laces  in  his  testimony,  which 
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I  have  here,  where  he  says,  "I  assumed  that  this 
money  came  from  the  Oyster  House."  That's  in 
his  testimony. 

The  Court :  The  Court  is  quite  familiar  with  the 
testimony.  I  followed  it  very  closely.  And  upon 
that  ground,  I  am  satisfied,  Mr.  Ursich,  that  you 
have  no  basis  upon  which  to  rest — or  that  the  Court 
would  have  no  basis  upon  which  to  rest  a  finding 
that  there  was  such  error  committed,  and  that  this 
verdict  l^e  set  aside. 

Mr.'  Ursich:  Just  in  closing,  I  don't  want  to  go 
further  on  this  question,  I  just  want  to  say  to  your 
Honor  this,  that  I  believe  we  have  examined  every 
income  tax  which  has  been  appealed,  and  we  have 
not,  assuming  [507]  the  correctness  of  the  theory, 
we  have  not  fomid  any  case,  not  a  single  case,  that 
was  drawn  criminally  on  straight  net  worth.  In 
each  and  every  case  that  we  have  examined  there 
has  been  specific  proof  of  a — of  money  earned  in 
that  certain  year. 

The  Court:  Well,  I  don't  know  what  cases  you 
havie  in  mind;  but  if  your  position  were  sound,  all 
the  taxpayer  would  need  to  do  is  destroy  all  of  his 
records,  if  he  is  in  business,  and  thus  defraud  the 
Government  of  income  tax  and  be  immune.  The 
situation  of  net  worth  arises  only  where  the  tax- 
l^ayer  has  not  kept  records,  and  in  this  case  the 
evidence  was  uncontradicted  that  this  taxpayer 
kept  no  records  whatever. 

Mr.  Ursich:  He — well,  of  course  that's  your 
Honor 
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The  Court:  That's  the  purpose  of  the  Treasury 
regulation,  evidently,  in  taxing  for  civil  liability 

Mr.  Ursich  :     That  is  correct. 

The   Court:     is  based  upon  the  net  worth. 

These  regulations,  while  not  statute,  carry  with 
them  in  many  instances  an  authority  equal  to  the 
statute,  because  the  statute  confers  upon  the  Treas- 
ury Dejjartment  the  right  to  make  regulations  for 
their  effective  enforcement. 

Mr.  Ursich:  The — I  have  to  agree  with  [508] 
your  Honor,  as  far  as  civil  is  concerned,  that  a 
man  may  be  found  to  owe  a  tax  by  reason  of  his 
failure  to  keep  adequate  records,  and  he  may  be 
penalized  i\j)  to  fifty  per  cent,  but  I  still  say  that's 
a  long  ways  from  making  the  man  a  criminal.  I 
know  of  nothing — I  know  of  no  case,  no  law,  which 
states  that  on  straight  net  worth,  even  though  a 
man  is  derelict  in  the  keeping  of  his  books,  that 
fact  alone  isn't  sufficient  to  convict  him. 

The  Court :  The  net  worth,  as  the  Court,  charged 
in  this  case,  becomes  a  circumstance  for  the  jury 
to  consider,  together  with  all  of  the  other  facts 
and  circumstances  as  to  whether  there  was  a  wilful 
attempt  to  evade  tax. 

Now,  are  there  some  other  phases  of  your  motion, 
Mr,  Ursich,  that  you  desire  to  argue? 

Mr.  Ursich:  Yes,  your  Honor,  there  are— there 
are  just  two  other  points  which  I  shall  touch  on 
briefly.  I  will  say  that  the  argument  I  have  been 
making  is  our  chief  argument. 


466  John  Barcott  vs. 

With  reference  to  Mr.  Nielsen's  testimony,  he 
made  a  statement  about  when  he  first  saw  Mr.  Bar- 
cott. I  think  he  stated  as  follows:  '*I  told  Mr. 
Barcott  the  purpose  of  investigating  such  trans- 
actions was  to  determine  if  the  money  was  used  in 
black  market  activities,  and  if  the  [509]  money 
was  properly  reported  for  income  tax  purposes." 
On  the  basis  of  that  preliminary  statement,  the 
Court  allowed  certain  evidence — certain  testimony 
of  bribery  to  be  admitted  by  Mr.  Nielsen.  I  submit 
to  your  Honor  that  that  element  of  bribery,  of 
course,  is  only  a  circumstance  to — tending  to  show 
guilt,  that  it  must  specifically  relate  to  the  crime 
which  is  being  investigated. 

Now,  in  this  case  the  witness  testified  that  he 
called  to  his  attention  black  market  activities  as 
well  as  income  tax  matters.  Now,  the  question 
arises  w;hether  or  not  the  man — whether  or  not  the 
defendant,  if  we  believe  the  testimony  of  the  witness, 
had  a  guilty  mind  as  to  income  tax  evasion  or 
whether  or  not  he  had  a  guilty  mind  as  to  black 
market  ,g,ctivities.  I  can't  see  how,  on  the  basis 
of  that  preliminary  testimony,  the  Court  should 
have  allowed  that  evidence  to  be  submitted,  because 
this  again  reaches  the  realm  of  speculation,  where 
d  man  is  being  investigated  for  two  crimes  and  at 
one  time  he  makes  an  offer  for  his  liberty,  how  is 
the  Court,  the  jury,  or  anyone  else  to  tell  what  he 
is  trying  to — wherein  lies  his  guilty  mind,  unless 
he  is  charged  with  both  crimes.  I  submit  to  your 
Honor  that  that  is  quite  a  stretch,  to  allow  that 
testimony  to  have  been  admitted  in  this  case  under 
those  circumstances.  [510] 
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I  call  your  Honor's  attention  to  some  cases  which 
we  have  read  in  regard  to  the  defendant's  flight. 
They  go  on  the  same  basis  as  offers  of  bri})e,  that  is, 
they  show  a  gnilty  mind.  In  those  cases  where  the 
defendant  fled  when  he  was  charged  with  a  differ- 
ent crime,  and  the  evidence  was  offered  in  the  case, 
the  Courts  have  held  that  it  certainly  couldn't  show 
any  evidence  of  guilt  as  to  the  specific  crime  with 
which  he  is  now  charged. 

Now,  I  frankly  say  to  your  Honor  that  that's  as 
close  as  we've  come  on  this  subject.  But,  it  seems 
to  me  common  sense  would  dictate,  under  these  cii'- 
cumstances,  particularly  where  evidence  of  that 
nature  is  so  vitally  damaging,  where  it  is  not  clearly 
set  out  in  the  preliminary  examination,  and  specific- 
ally pegged  down  to  the  case  which — to  the  charge 
in  the  indictment,  that  then  the  matter  should  not 
be  submitted  to  the  jury. 

On  your  Honor's  instructions,  I  only  have  this 
comment  to  make:  We  feel  as  a  whole  the  iTistruc- 
tions  were  as  fair  as  any  that  were — that  we  have 
ever  heard  given  by  any  Court.  We  do  wish  to 
call  your  Honor's  attention  to  the  one  that  went 
on  the  net  worth  basis.  Our  theory  throughout  was 
that  there  was  no  such  thing  as  a  net  worth  theory 
in  this  case,  and  that  your  Honor  failed  to — your 
Honor  erred  in  instructing  on  that  theory.  [511] 
We  didn't  even  object  at  the  time,  for  the  reason 
that  the  entire  oase  had  gone  on  that  basis,  and  we 
couldn't  see  where  any  other — where  a  special  objec- 
tion to  the  instruction  would  have  done  any  go«^d ; 
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either  the  case  falls  on  the  testimony,  or  it's  made 
on  the  testimony.  If  the  testimony  is  in  correctly, 
your  Honor's  instruction  is  correct. 

That's  all  that  we  have,  your  Honor. 

The  Court :  Do  you  desire  to  make  an  argument, 
Mr.  Hale? 

Mr.  Hale:     I  won't  make  any. 

The  Court:  The  motion  for  a  directed  verdict, 
which  was  made  at  the  conclusion  of  the  trial,  before 
the  case  was  submitted  to  the  jury,  and  is  now  made 
again,  will  have  to  be  denied. 

And,  likewise,  the  motion  for  a  new  trial  will 
be  denied. 

,  The  comf)laint  that  is  made  as  to  errors  committed 
during  the  course  of  the  trial  rests  primarily  upon 
the  basis  that  the  Government's  proof  was  not  direct 
and  specific  but  was  circumstantial,  the  Government 
relying  upon  net  worth  from  year  to  year  rather 
than  relying  upon  actual  proof  as  to  what  the 
income  of  the  defendant  was.  When  a  motion  for 
a.  bill  of  particulars  was  made  in  this  [512]  case, 
I  expressed  some  doubt  whether  the  facts  were  such 
as  to  justify,  in  the  exercise  of  sound  discretion, 
■the  making  of  an  order  granting  such  a  motion,  but 
did  grnnt  it,  and  the  Government  submitted  a  bill 
of  particulars  reciting  three  different  sources  of 
income,  the  principal  and  primary  source  being 
from  the  business  known  as  the  California  Oyster 
House.  The  proof,  as  I  recall  it,  was  meager,  or 
not  at  all,  on  two  of  these  items;  that  is,  the  proof 
indicated  that  there  were  dividends  received,  and 
that  there  was  interest  received,  but  not  that  it  was 
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falsely  returned.  On  the  other  hand,  it  would  be 
impossible  to  say  \vhether  it  M^as  the  interest  money 
that  was  deficient  in  the  a.^^s^regate  return,  or 
whether  it  was  from  some  other  source. 

Then  the  proof  as  to  income  from  the  business 
was  dependent  upon  the  calculations  made  upon  net 
^vorth  during  the  years  here  involved.     It  seems  to' 
me  a  taxpayer  is  not  in  a  very  good  7)osition  to  com- 
plain when  the  Government,  in  the  collection  of  its 
income  taxes,  is  compelled  to  resort  to  that  method, 
w^hen  he  himself  has  violated  the  regulations  and 
the  spirit  of  the  act,  if  not  the  letter  of  it,  by  failing, 
to  keep  any  records  whatever.     If  such  were  the 
case,  then  every  dishonest  taxpayer  who  is  engaged' 
in   business   could   avoid  the   liability   of   erinlinal 
penalties,  [513]  by  merely  destroying  his  records;; 
from  day  to  day  or  year  to  year.    In  this  ease,  the 
jury  were  warranted  in  finding  that  these  records 
were     destroyed.     If    a     cash     register     is    ■keptj' 
and  the  tape  on  the  cash  register— that  certainly 
could  have  been  preserved.    The  customers  paid  for 
their  meals  on  little  checks  that  were  given  them. ' 
They  might  have  been  preserved,  but  all  record  was 
lost  in  this  case.  •:.•:•••: 

And  the  net  worth  theory  adopted  by  the  Govern- 
ment indicated  a  tremendous  increase  in  wealth 
during  the  years  involved.  And  there  were  many 
other  circumstances  in  this  case  that  pointed  a 
strong  finger  of  guilt  toward  the  defendant  in  his 
attempt  to  evade  the  payment  of  his  taxes.  He 
offered  evidence  showing  how  his  wealth  had  been 
accumuhited  during  the  lean  vears  of  business  in 
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Tacoma  and  in  the  nation  as  a  whole,  and  how 
during  the  prosperous  years  his  business  was  mak- 
ing a  far  less  income  than  that  indicated  by  the 
Government's  testimony.  The  jury  evidently  saw 
fit  not  to  accept  that  explanation,  and  I  am  not  sur- 
prised that  they  did  not,  because  it's  scarcely  in 
keeping  with  reason. 

The  defendant  complains  and  asks  for  a  new 
trial  because  the  Court  permitted  testimony  of  an 
attempted  ])ril^ery,  stating  that  the  defendant  was 
under  the  [514]  impression  that  perhaps  he  was 
being  investigated  for  black  market  activities.  I 
cannot  recall  a  word  of  testimony  l)y  the  Internal 
Revenue  agents  that  they  ever  stated  to  the  defend- 
ant that  they  were  investigating  him  for  black 
market  activities.  The  whole  testimony,  as  I  recall 
It,  wa^  that  they  were  checking  on  him  for  the  pur- 
pose of  ascertaining  if  he  had  attempted  to  evade 
income  tax. 

And  the  circumstances  of  having  large  sums  of 
cash  in  his  possession,  having  two  safe  deposit 
boxes,  and  having  no  records  whatever  of  a  substan- 
tial business,  all  point  to  the  fact  that  he  had  full 
knowledge  that  he  was  being  investigated  for  the 
failure  to  make  full  and  complete  and  honest  proper 
returns;  and  the  jury  must  have  found,  and  I  do 
not  hesitate  to  say  that  there  was  substantial  evi- 
dence for  them  to  find,  that  he  did  attempt  to  bribe 
the  Internal  Revenue  agent;  and  if  the  agent  had 
of  he.cn  of  the  low  standards,  such  as  the  defendant 
apparently  thought  him  to  be,  and  had  have  taken 
a  bribe,  wh.y,  of  course,  the  case  might  never  have 
been  heard  of  again,  and  again  it  might  have. 
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Now,  if  it's  conceivable  to  visualize  a  circum- 
stance that  indicates  guilty  knowledge,  such  actions 
(certainly  fall  within  that  category.  I  confess  that 
that  [515]  evidence  was  extremely  damaging  to  the 
defendant.  The  jury  found  it  was  true.  The  fact 
that  it  was  against  interest  and  damaging,  would 
not  make  it  incompetent,  but  quite  the  contrary. 

On  the  question  of  instructions,  I  have  already, 
I  think,  covered  that  by  what  has  been  said  con- 
cerning the  admission  of  evidence  in  the  trial  of 
the  case  on  the  theory  that  net  worth  would  have 
to  be  the  basis  of  what  the  income  was.  So  for 
these  reasons,  among  others,  I  shall  deny  the  motion, 
likewise,  for  a  new  trial ;  and  since  the  Court  heard 
this  testimony  and  heard  the  defendant's  story  and 
his  wife  and  friends  and  others,  I  see  no  particular 
need  for  a  probation  officer  report  in  this  ease,  and 
the  record,  therefore,  will  show  that  a  pre-sentence 
report  will  not  be  required. 

I  would  hesitate  for  another  reason  to  ask  for  a 
pre-sentence  report,  although  I  would  ask  for  it 
if  I  were  in  doubt  concerning  the  background  and 
history  of  this  defendant;  but  I  dislike  to  ask  for 
it  if  the  defendant  should  desire  to  appeal,  and 
if  this  Court  were  reversed  on  such  appeal,  a  pre- 
sentence report  might  at  least  be  thought  to  be 
prejudicial  to  the  defendant  if  another  trial  were 
granted.  I  do  not  want  to  place  him  in  a  position 
where  he  might  be  embarrassed  in  that  manner. 
While  these  [516]  ]ire-sentence  reports  are  supposed 
to  be  in  the  hands  of  the  Court  only,  the  Depart- 
ment of  Justice  occasionally  requires  that  they  be 
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sent  to  other  agents  of  the — of  that  Department, 
and  I  shall  not  ask  for  any  pre-sentence  report  in 
this  case.  But  the  defendant  may  come  forward 
and  the  Court  will  pronounce  the  judgment  and 
sentence. 

Mr.  Bareott,  do  you  have  anything  that  you  want 
to  say  before  judgment  and  sentence  is  pronomiced 
in  this  case? 

Mr.  Bareott :     No,  I  have  nothing  to  say. 

The  Court:     Mr.  Ursich? 

Mr.  Ursich :  I  think  your  Honor  has  a  sufficient 
knowledge  of  this  man's  background,  and  he  will 
take  it  into  consideration  when  he  does  pass 
sentence. 

The  Court:  Mr.  Bareott,  in  this  case,  and  in 
similar  cases,  it  is  ^Iways  the  unusual  situation 
where  the  defendant  has  a  clear  record  heretofore. 
Everything  indicates  that  in  all  the  years  that 
you've  lived  in  Tacoma  and  in  the  United  States, 
you  have  complied  with  the  law,  your  record  has 
been  good,  you  have  raised  a  family,  you  have  two 
fine  sons,  you  developed  a  little  business  into  a  very 
lucrative  one;  and  were  you  the  only  offender  of 
this  kind  that  ever  came  before  the  Court,  I 
wouldn't  have  the  slightest  hesitancy  in  granting 
probation  and  the  assessment  [517]  of  a  fine,  but 
in  this  type  of  case  the  Court  cannot — I  feel  I  can- 
not consistently  do  so  and  hope  to  ever  accomplish 
the  ]iurpose  that  Congress  had  in  mind  when  they 
enacted  the  penalty  provision  of  income  tax  laws. 

Punishment  in  these  cases  is  more  a  deterent  to 
others  who  might  do  as  you  have  done,  and  the  jury 
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found  that  you  did,  tlian  it  is  to  reformation  of 
the  individual.  No  sentence  in  the  penitentiary, 
however  long,  nor  however  short,  is  going  to  reform 
you,  and  that  might  be  said  of  each  defendant  who 
appears  in  this  Court  for  violating  income  tax  laws ; 
but  a  penalty  that  is  assessed  to  you  might  be  a 
warning  to  the  hundreds  of  others  who  in  years  of 
prosperity  refused  to  share,  as  the  law  called  upon 
them  to  do,  their  income  with  their  Government. 
And,  of  course,  the  Government  couldn't  exist  if  it 
didn't  collect  tax.  There  are  some  thirty  or  forty 
million  taxpayers.  The  Government  couldn't  exist 
if  they  had  to  assume  that  eyery  one  of  us  were 
trying  to  cheat  it,  and  had  to  explore  each  of  our 
returns. 

So  the  Government  must  rely,  of  necessity,  and 
it  does  very  successfully,  upon  the  honesty  of  the 
individual,  being  extremely  liberal,  and  when  there 
is  a  question  of  doubt  as  to  whether  they  owe  money 
or  don't  owe  money,  they  resolve  the  doubt  in  their 
own  favor,  and  they  [518]  are  rather  expected  to  do 
that.  But  when  they  go  beyond  that,  then  the 
Government  says  if  it's  done  with  knowledge  and 
understand  ID  g  and  wilfully,  it's  a  crime.  But,  they 
have  adopted  a  policy,  and  there  is  law  that  supports 
the  policy,  that  when  the  individual,  even  if  he  has 
wilfully  cheated  the  Government,  comes  forward 
afterward  and  seeks  to  file  an  amended  return  and 
confesses  his  shortcomings  and  ])ay  all  of  tlie  penal- 
ties, a  ci'iminal  prosecution  rarely  ever  follows,  be- 
cause the  ])olicy  of  the  Treasury  is  to  invite  people 
to  come  in  and  i)ay.  and  it  assesses  ci\il  penalties, 
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and  be  forgiving ;  but  when  the  Government  is  com- 
pelled to  ferret  out  these  shortcomings,  as  in  your 
case,  and  in  other  cases,  then  they  not  only  assess 
the  civil  penalties  ))ut  they  call  upon  the  citizen 
to  answer  on  the  criminal  side.  When  the  individual 
comes  in  Court,  after  all  of  the  facts  have  been 
discovered,  and  then  confesses  his  shortcomings,  he 
places  himself  in  a  somewhat  better  position  than 
when  he  comes  into  Court  and  denies  all  of  the 
charges  that  have  been  made  against  him,  he  be- 
comes a  witness  in  his  own  behalf  and  calls  others 
to  do  so,  and  adds  to  that  wrongdoing  the  further 
offense  of  false  testimony,  well,  we  have  a  different 
situation  again. 

Now  I  feel  in  your  case  with  the  verdict  of  the 
jurv,  which  to  me,  was  based  upon  substantial  [519] 
evidence,  fully  warranted,  that  you  did  just  those 
things.  In  your  own  mind,  you  might  irrationalize 
to  the  degree  that  you  feel  that  you  didn't  mean 
to  cheat  anybod^y,  and  you  didn't,  that  may  be  your 
conviction.  Your  attorneys  have  presented  your  case 
very  ably,  and  they  have  accepted  your  statements, 
as  they  should.  The  jury  did  not,  and  the  Court 
is  inclined  to  agree  with  the  jury.  The  jury,  by 
their  finding,  it  seems  to  me  must  have  determined 
that  you  thought  you  could  ''buy  off"  an  officer  of 
the  Government  by  giving  him  five  hundred  dollars. 

It  is  unfortunate  that  you  entertained  such  a  view 
concerning  public  officials.  It  may  be  that  some 
of  them  are  of  that  low  type  that  they  have  so  little 
regard  for  their  oath,  and  their  country,  as  to  "sell 
out."     But,  that's  rarelv  found  in  officers  such  as 
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do  the  work  for  the  Internal  Revenue  Department 
or  other  of  these  older  established  Government 
agencies. 

I  am  not  goine;  to  assess  any  punishment  for  at- 
tempted bribery,  nor  for  perjury;  but  you  are  not 
in  a  position  where  you  have  a  right  to  ask  the 
Court  to  be  extremely  lenient  with  you  because 
you  have  been  penitent  and  you  are  sorry  for  what 
you  have  done.  You  have  adopted  quite  the  con- 
trary attitude.  According  to  these  figures,  roughly, 
on  your  half,  if  you  had  not  have  been  discovered 
you  [520]  would  have  gotten  away  with  five  thou- 
sand dollars  of  money  that  belonged  to  the 
United  States  Government,  and  an  equal  amount 
in  your  wife's  return,  which  would  have  been  ten 
thousand  dollars,  over  this  three  years.  Now  you 
will  have  to  pay  all  of  that,  plus  penalties  perhaps 
of  fifty  percent  of  the  amount.  In  addition  to 
that,  you  are  called  upon  to  answer  to  this  criminal 
charge,  and  you  have  brought  disgrace  upon  your- 
self and  your  family  in  your  declining  years. 

I  wish  that  it  were  possible  for  every  taxpayer 
who  thought  that  they  could  withhold  money  that 
belonged  to  their  government  because  the  govern- 
ment had  created  a  situation  where  they  had  become 
prosperou.s,  to  fully  appreciate  and  understand  your 
plight;  and  I  am  sure  that  there  would  be  millions 
of  dollars  that  the  Government  isn't  now  getting 
that  they  would  be  getting  then.  If  there  is  any 
field  of  ])ublic  offenses  where  crime  does  not  pay, 
when  once  detected,  it's  in  this  matter  of  paying 
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Federal  taxes — income  taxes,  because  the  penalties 
that  pile  up  far  exceed  what  it  would  have  cost  if 
the  tax  had  been  paid. 

The  jury,  by  their  verdict,  having  found  you 
guilty,  it  is  the  judgment  of  the  Court  that  you  are 
guilty.  The  sentence  of  the  Court  on  coimt  one  of 
the  [521]  indictment,  that  you  be  committed  to 
the  custody  of  the  Attorney  General  of  the  United 
States,  or  his  duly  authorized  agent,  to  serve  a 
period  of  ten  months  and  to  pay  a  fine  of  seven 
hundred  and  fifty  dollars;  on  count  two  of  the  in- 
dictment, a  like  sentence  and  a  like  fine;  and  on 
count  three,  a  like  sentence  and  a  like  fine ;  and  the 
sentence  will  carry  the  costs  of  this  prosecution. 
The  jail  sentences,  or  confinement  sentences,  will 
run  concurrently  and  not  consecutively.  In  other 
words,  the  sentence  will  be  one  of  nine  months. 
The  fuies,  however 

Mr.  Sager:     I  thought  you  said  "ten." 

The  Court:  Or  ten  months,  I  mean.  The  fines, 
however,  will  be  separate  as  to  each  count,  or  a 
total  of  two  thousand,  two  hundred  and  fifty  dollars, 
and  costs.    Now,  what  is  the  bond  in  this  case? 

Mr.  Ursich:  Twenty-five  hundred  dollars,  if 
your  Honor  please. 

The  Court :  Unless  you  show  some  reason  to  the 
contrary,  Mr.  Sager,  I  see  no  reason  to  increase 
the  bond,  if  you  intend  to  appeal;  if  you  do  not 
intend  to  appeal,  then  the  defendant  will  forthwith 
be  taken  into  custody. 

Mr.  Ursich:  No,  your  Honor,  we  do  intend  to 
appeal. 
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The  Court:  Well,  the  bond  will  remain  [522] 
then  at  twenty-five  hundred  dollars.  The  defendant 
is  a  family  man,  and  living  here,  and  I  see  no  reason 
to  increase  that  bond.  And  you  will  come  back 
into  Court  at  eleven-thirty?  Can  you  be  in,  Mr. 
Sager? 

Mr.  Sager:  No,  that's  going  to  crowd  me  some 
way  or  other. 

The  Court:     Eleven-f orty-five ? 

Mr.  Sager:     I  think  probably  by  that  time,  yes. 

The  Court:  And  then  the  Court  will  sign  the 
formal  judgment  and  sentence. 

Mr.  Sager:     Very  well,  your  Honor. 

Certificate 

I,  Russell  N.  Anderson,  official  court  reporter  for 
the  above-entitled  court,  do  hereby  certify  that  the 
foregoing  is  a  true  and  correct  transcript  of  the 
matters  therein  set  out. 

/s/  RUSSELL  N.  ANDERSON, 

Official  Court  Reporter.  [523] 

[Endorsed]:  No.  11803.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  John  Bar- 
cott,  Appellant,  vs.  United  States  of  America,  Ap- 
pellee. Transcript  of  Record.  Upon  Appeal  from 
the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Division. 

Filed  January  29,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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United   States   Circuit   Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11803 

JOHN  BARCOTT, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANT   INTENDS   TO   RELY 

Comes  now  the  appellant  through  his  attorneys 
of  record  and  respectfully  submits  the  following 
statement  of  points  upon  which  he  will  rely  in  his 
appeal  in  the  above  entitled  cause. 


The  Court  erred  in  denying  the  defendant's 
motion  for  judgment  of  acquittal,  or  in  the  alterna- 
tive for  a  new  trial,  on  the  groimds  and  for  the 
reasons  as  set  forth  in  said  motion.  (Transcript  of 
Record,  pp.  41,  42.) 

II. 

The  Court  erred  in  denying  defendant's  motion 
for  judgment  of  acquittal  at  the  conclusion  of  the 
plaintiff's  evidence.  (Reporter's  Transcript  of 
Testimony,  pp.  119-134,  inc.;  136-142,  inch) 
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III. 

The  Court  erred  in  denying  defendant's  motion 
for  judgment  of  acquittal  at  the  conclusion  of  all 
the  evidence.  (Reporter's  Transcript  of  Testimony, 
pp.  438-441,  incl.) 

IV. 

The  verdict  is  contrary  to  the  weight  of  evidence 
and  is  not  supported  by  any  substantial  evidence. 
(Reporter's  entire  Transcript  of  Testimony.) 

V. 

The  Court  erred  in  denying  defendant's  demand 
for  an  offer  of  proof  and  objection  to  testimony 
of  the  witness  Nielsen  concerning  the  purported 
bribe  offer.  (Reporter's  Transcript  of  Testimony, 
pp.  22,  23.) 

VI. 

The  Court  erred  in  denying  defendant's  motion 
to  strike  purported  testimony  of  the  witness  Nielsen 
pertaining  to  purported  bribe  offer.  (Reporter's 
Transcript  of  Testimony,  pp.  24,  25;  32-37,  incl.) 

VII. 

The  Court  erred  in  overruling  defendant's  objec- 
tion to  plaintiff's  Exhibit  No.  11.  (Reporter's 
Transcript  of  Testimony,  pp.  58,  59.) 

VIII. 

The  Court  erred  in  overruling  defendant's  objec- 
tion to  the  testimony  of  the  witness  Swanson  per- 
taining to  defendant's  alleged  net  worth.  (Re- 
porter's Transcript  of  Testimony,  pp.  77-96,  incl.) 
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IX. 

The  Court  erred  in  failina^  to  instruct  the  jury 
in  a  manner  set  forth  in  defendant's  requested 
Instruction  No.  2,  and  in  failing  to  otherwise  in- 
struct that  the  Government  was  under  the  burden 
of  iiroving  beyond  a  reasonable  doubt  that  the  in- 
come alleged  to  have  been  received  by  the  defend- 
ant during  the  years  1943,  1944  and  1945  and  upon 
which  no  tax  was  alleged  to  have  been  paid,  was 
derived  from  the  sources  set  forth  in  said  indict- 
ment as  particularized  in  the  bill  of  particulars. 
(Transcript  of  Record,  pp.  29-37,  incl.) 

X. 

The  Court  erred  in  instructing  the  jury  on  the 
theory  of  net  worth  for  the  reason  that: 

(a)  The  evidence  of  the  Government  failed  to 
establish  any  net  worth  of  the  defendant  during  the 
years  1943,  1944  and  1945  except  by  conjecture  and 
speculation. 

(b)  That  said  instructions  create  a  fatal  vari- 
ance between  the  pleading  and  the  proof  by  author- 
izing the  jury  to  convict  the  defendant  without  re- 
gard to  the  sources  from  which  he  is  charged  with 
having  derived  his  income  and  upon  which  he  failed 
to  pay  a  tax.  (Reporter's  Transcript  of  Testimony, 
pp.  490-492,  incl.) 

XI. 

The  Court  erred  in  submitting  the  cause  to  the 
jury  oil  the  theory  of  increase  in  net  worth  of  the 
defendant  during  the  years  1943.  1944  and  1945. 
(Reporter's  entire  Transcript  of  Testimony.) 
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XII. 

The  Court  erred  in  failing  to  limit  the  Govern- 
ment in  its  proof  in  conformance  with  the  indict- 
ment and  bill  of  particulars,  and  in  allowing  the 
Government  to  offer  evidence  in  substantial  vari- 
ance therewith.  (Reporter's  Transcript  of  Testi- 
mony, pp.  72-116,  incl.) 

XIII. 

The  argument  of  counsel  as  appearing  on  pages 
471  and  472  of  the  Reporter's  Transcript  of  Testi- 
mony was  of  such  a  highly  inflammatory  and  preju- 
dicial nature,  and  which  argument  was  without  the 
issues  and  unsupported  by  the  evidence  as  to 
amount  to  misconduct  of  counsel  which  was  incur- 
able by  the  Court's  instruction  to  the  jury  to  disre- 
gard a  portion  thereof. 

XIV. 

That  the  Government  failed  to  prove  that  the 
defendant  derived  any  Income  whatsoever  during 
the  years  1943,  1944  and  1945  upon  which  he  failed 
to  pay  an  income  tax.  (Reporter's  entire  Tran- 
script of  Testimony.) 

XV. 

That  the  Government  attempted  to  prove  the  net 
worth  of  the  defendant  during  the  years  1943,  1944 
and  1945,  respectively,  by  merely  showing  expendi- 
tures during  those  three  years,  but  without  showing 


482  John  Barcott  vs. 

any  unreported  income  whatsoever,  and  without 
offering  any  evidence  as  to  the  defendant's  actual 
net  worth  prior  to  1943.  (Reporter's  Transcript  of 
Testimony,  pp.  18-37,  incl.,  72-116,  incl.) 

XVI. 

That  the  entire  Government's  ease  is  speculative 
and  conjectural  in  that  it  is  based  upon  an  estimate 
as  to  the  defendant's  earnings  and  income  from  the 
years  1919  to  Jainiary  1,  1943,  and  such  estimate 
is  wholly  unsupported  by  any  evidence  whatsoever. 

Respectfully  submitted, 

GAGLIARDI,  URSICH  & 
GAGLIARDI. 

/s/  FRANK  HALE, 

Attorneys  for  Appellant. 

Copy  received  February  10,  1948. 

/s/  J.  CHARLES  DENNIS, 

U.  S.  Attorney.        LHB 

[Endorsed] :     Filed  Feb.  10,  1948. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

APPLICATION  FOR  ORDER,  AND  ORDER 
ELIMINATING  EXHIBITS  FROM  THE 
PRINTED  TRANSCRIPT 

Comes  now  the  appellant  above  named  and  by 
and  tlirougli  his  attorneys  respectfully  makes  appli- 
cation to  the  court  that  all  of  the  exhibits  offered 
or  received  in  evidence  be  considered  in  their  origi- 
nal form  by  the  court  without  the  requirement  that 
such  exhibits  be  printed  as  a  part  of  the  record. 

This  application  is  made  for  the  reason  that  many 
of  the  said  exhibits  are  lengthy  and  voluminous 
and  the  printing  thereof  would  be  unduly  expensive ; 
that  the  court  can  more  conveniently  and  expedi- 
tiously consider  the  same  in  their  original  form. 

GAGLIARDI,   URSICH   & 
GAGLIARDI. 

/s/  FRANK  HALE, 

Attorneys  for  Appellant. 

So  ordered: 

/s/  FRANCIS  A.  GARRECHT, 

Senior  United   States 
Circuit  Judge. 

[Endorsed] :     Filed  Feb.  10,  1948. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  PARTS  OF 
RECORD  TO  BE  PRINTED 

To  the  Clerk  of  the  Above  Entitled  Court: 

Comes  now  the  appellant  above  named  and  by 
and  through  liis  attorneys  of  record  herein  respect- 
fully requests  and  designates  that  the  entire  tran- 
script of  record  in  the  above  entitled  cause  be 
printed,  with  the  exception  and  excluding  all  of  the 
original  exhibits  offered  or  received  in  evidence  and 
heretofore  transmitted  to  the  above  entitled  court 
in  the  above  entitled  cause. 

GAGLIARDI,  URSICH  & 
GAGLIARDI. 

/s/  FRANK  HALE, 

Attorneys  for  Appellant. 

[Endorsed]:  Filed  February  10,  1948. 
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